TCEQ DOCKET NO. 2005-1490-WR
SOAH DOCKET NO. 582-10-4184

APPLICATION BY THE BRAZOS $ BEFORE THE TEXAS
RIVER AUTHORITY FOR WATER § COMMISSION ON
USE PERMIT NO. 5851 § ENVIRONMENTAL QUALITY

BRAZOS RIVER AUTHORITY’S RESPONSE TO MOTION FOR EXTENSION
OF TIME TO FILE EXCEPTIONS TO THE PROPOSAL FOR DECISION

TO TCEQ GENERAL COUNSEL TUCKER ROYALL:

Applicant, Brazos River Authority (BRA), hereby responds to the Motion for Extension of
Time to File Exceptions to the Proposal for Decision filed by Protestants Friends of the Brazos
River, H. Jane Vaughn, Lawrence Wilson, Mary Lee Lilly, Brazos River Alliance and Ken Hackett
(collectively referred to as FBR) and the National Wildlife Federation (NWF), which was filed in
the above docketed contested case on July 31, 2015. BRA is opposed to this eleventh-hour motion
because an extension of time is simply unwarranted, for the following reasons:

As a threshold matter, some additional background regarding the recent procedural history
and the present deadlines in this contested case over BRA’s Application No. 5851 for the System
Operation Permit is essential. The two SOAH Administrative Law Judges (ALJs) who have
presided over this case since its referral from TCEQ in 2010 concluded the second evidentiary
hearing, on BRA’s remanded Application, on February 26, 2015. The very next day, they issued
Order No. 32, captioned “Setting Out Post-Hearing Schedule and Briefing Requirements,” in
which they stated: “The Administrative Law Judges expect to issue a proposal for decision by
July 17, 2015.” Thus, counsel for FBR and NWF, like counsel for all other parties in this case,

have been on notice for five months regarding the precise timing of the forthcoming Proposal for



Decision (PFD) on Remand. At no time during the parties’ off-record discussions with the ALJs
toward the end of the hearing, nor through any filing made over the months prior to the instant
motion, have counsel for FBR or NWF raised an issue with this timeframe being unworkable, due
to previously scheduled vacations or otherwise. Neither should the prescribed deadline of August
6, 2015 for all parties to file their exceptions and briefs to the PFD on Remand' have come as any
surprise to FBR’s or NWF’s experienced counsel: The amount of time provided for such filings
follows the precise number of days (20) provided in TCEQ’s Rules, 30 TEX. ADMIN. CODE
§80.257(a), and is the same amount of time allowed for FBR, NWF and all the other parties to file
exceptions to the original PFD in 2011. Just as they had advised in Order No. 32, the ALJs issued
their PFD on Remand on July 17, 2015. Now, just six days prior to the common deadline for
parties’ exceptions, FBR and NWF alone are seeking to extend that deadline by fourteen days.?
FBR and NWF’s motion for extension should be denied for lack of any compelling,
unforeseeable circumstance that would have prevented these parties’ counsel from being prepared
to file their exceptions to the PFD on Remand within the well-known timeframe for this next phase
of this long-pending case. Counsel for FBR lists several other pending work projects, several of

which have deadlines, over these next several weeks following her vacation — a type of work

! The deadline for all parties to file any replies to other parties’ exceptions or briefs is August 17, 2015.
However, FBR and NWF do not seek to lengthen the amount of reply time.

2 Although FBR and NWF address in the motion their conference efforts and responses from counsel for
various other parties, it appears that they have not complied with the TCEQ Rule requirement that such an
extension request “must indicate whether the judge and the parties agree on the proposed dates.” (Emphasis
added). 30 TeEX. ADMIN. CODE §80.257(b). The SOAH ALJs’ calendars and workload are another
important consideration in the timing of a PFD and exceptions thereto, as the ALJs will thereafter review
the exceptions and briefs filed to determine whether any amendments to the PFD are warranted.
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docket that is similar to the workloads and competing obligations of the undersigned counsel and
presumably all the other parties and lawyers in this case. (The motion identifies no particular
reasons specific to NWF or its counsel offered in support of the need for a two-week extension.)
Given the magnitude and complexity of this contested case over BRA’s Application No. 5851, as
referenced by FBR and NWF,? BRA submits that all parties — with the guidance of Order No. 32’s
PFD date and a five-month heads-up — should reasonably be expected to have coordinated their
other work and vacations accordingly. This is particularly the case where nearly all parties
participating in the evidentiary hearing on remand, including FBR and NWF, are each represented
by multiple attorneys. For its part, BRA will have only eleven days within which to reply to
exceptions — reasonably expected to come from as many as ten other parties responding to the 275-
page PFD on Remand — but does not anticipate requesting any additional time.

Finally, BRA respectfully submits that delay at this point and for the reasons cited by FBR
and NWF is not warranted particularly in light of the sustained, herculean effort BRA has
maintained to meet each and every deadline required of it to proceed toward TCEQ’s decision on
its System Operation Permit and Water Management Plan (WMP). Since filing Application No.
5851 in 2004, BRA, as the applicant with the burden of proof, has worked diligently with the
Commission staff and other parties and throughout the contested case process to facilitate the full
development and consideration of its Application. Among many other hurdles crossed and

deadlines met, most notably BRA has achieved the following, in keeping with the TCEQ

* Counsel for FBR and NWF could not have been surprised by the extent of the issues or the length of the
PFD on Remand - they all participated in the initial 2011 evidentiary hearing on Application No. 5851,
briefing on the original 194-page PFD, and all of the proceedings since that time.
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Commissioners’ emphasis on moving toward resolution of this case: 1) upon TCEQ’s order
remanding Application No. 5851 for development and review of BRA’s WMP (see Interim Order
of January 30, 2012) BRA dedicated extensive financial and human resources to meet the
Commission’s directed deadline to complete and file that WMP within 10 months, accelerating a
process that it had anticipated requiring three years; and 2) upon TCEQ’s order determining that
Application No. 5851 would need to incorporate TCEQ’s adopted environmental flow standards
for the Brazos River Basin (see Interim Order of December 17, 2013), BRA’s team again worked
diligently to ensure that the entire WMP was updated and resubmitted, within just ninety days of
the rules’ adoption. In short, BRA’s sustained commitment of time and resources in seeking
TCEQ’s approval of its System Operation Permit and Water Management Plan should not be met
with unjustified delay sought by a few Protestants at the eleventh hour. This case should now
proceed with the deadlines established by the ALJs, so that TCEQ can decide this important matter.

For the reasons set forth above, BRA respectfully requests that the General Counsel deny
FBR and NWF’s motion for extension of time for lack of good cause, and allow Application No.

5851 to proceed on course for the Commission’s consideration of the PFD on Remand.

Respectfully submitted,

Douglas G. Caroom
State Bar No. 03832700
dcaroom @bickerstaff.com

Susan M. Maxwell
State Bar No. 24026869
smaxwell @bickerstaff.com
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Emily W. Rogers
State Bar No. 24002863
erogers @bickerstaff.com

BICKERSTAFF HEATH DELGADO ACOSTA LLP
3711 S. MoPac Expressway

Building One, Suite 300

Austin, Texas 78746

Telephone: (512) 472-8021

Facsimile: (512) 320-5638

BY: %/M%’MM/W[W‘%/

Douglas G. Caroom et

Attorneys for Brazos River Authority

CERTIFICATE OF SERVICE

I hereby certify by my signature below that on the 3" day of August, 2015, a true and
correct copy of the above and foregoing BRA’s Response to Motion for Extension was forwarded
via email or First Class Mail to the parties on the attached Service List.

Bustan MMp el

Susan M. Maxwell
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FOR THE FRIENDS OF THE BRAZOS RIVER, H.
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816 Congress Ave., Suite 1900

Austin, TX 78701

512-322-5855

512-874-3955 (fax)

jhill@lglawfirm.com
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