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SOAH DOCKET NO. 582-10-4184 


TCEQ DOCKET NO. 2005-1490-WR 


APPLICATION BY THE BRAZOS BEFORE THE STATE OFFICE OF 
RIVER AUTHORITY FOR WATER 

USE PERMIT NO. 5851 ADMINISTRATIVE HEARINGS 

THE OFFICE OF PUBLIC INTEREST COUNSEL'S EXCEPTIONS TO THE 

PROPOSAL FOR DECISION 


To the Commissioners of the Texas Commission on Environmental Quality: 

The Office of Public Interest Counsel (OPIC) of the Texas Commission on 

Environmental Quality (Commission or TCEQ) files these Exceptions to the Proposal for 

Decision in the above-referenced matter and respectfully shows the following. 

I. Procedural Background 

On June 24, 2004, BRA filed an application with the TCEQ requesting: 

1. 	 A new appropriation of state water in the amount of 421,449 acre-feet per 

year for multiple use purposes, including domestic, municipal, agricultural, 

industrial, mining, and other beneficial uses on a firm basis in the Brazos 

River Basin. The entire 421,449 acre-feet is available only if it is all diverted -at 

the mouth of the Brazos River, and can only be made available by the BRA 

through the system operation of its water rights. Diversion ofthe water is to 

be authorized from: 

-the existing diversion points authorized by BRA's existing water rights; 

-the Brazos River at the USGS gage No. o8091000 near Glen Rose, Texas; 

-the Brazos River at USGS gage No. 08098290 near Highbank, Texas; 
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-the Brazos River at the Gulf of Mexico; and 

-diversion points identified and included in BRA's proposed Water 


Management Plan. 


2. 	 Use of up to 90,000 acre-feet of water per year of its firm supply to produce 

and appropriate an interruptible water supply of 670,000 acre-feet per year. 

3. 	 An exempt interbasin transfer, on a firm and interruptible basis, to the 

adjoining San Jacinto-Brazos Coastal Basin and the Brazos-Colorado Coastal 

Basin, service areas not within the Brazos River Basin. 

4. 	 An appropriation of current and future return flows (treated sewage effluent 

and brine bypass/return). Specified discharge points and amounts of water to 

be accounted for on a monthly basis as part of BRA's Water Management 

Plan. 

5· 	 Operational flexibility to: 

- use any source of water available to the applicant to satisfy the diversion 

requirements of senior water rights; and 

-release, pump and transport water from any of the applicant's reservoirs for 

subsequent storage, diversion and use throughoutthe-applicant's service area. 

6. 	 Use of the bed and banks of the Brazos River, its tributaries and BRA 

reservoirs for conveyance, storage, and diversion of: 

- water appropriated by this application; and 

- waters conveyed via pipelines and subsequently discharged into the Brazos 

River system; and 

- surface water imported from outside the Brazos River Basin for subsequent 

use; 
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-in-basin surface water and groundwater subject to the applicant's control; 

-waters developed from future applicant projects 

- current and future reuse of surface and groundwater based effluent 

requested by the application. 

7. 	 Bed and banks authorization to be subject to obtaining future authorizations, 

points to be identified and included in BRA's proposed Water Management 

Plan. 

This application was referred to the State Office of Administrative Hearings 

(SOAH) for a contested case hearing, which began on May 9, 2011 at SOAH in Austin, 

Texas, and concluded on June 2, 2011. On October 17, 2011, the honorable judges 

submitted their proposal for decision finding the application deficient-in large part as a 

result of the proposed two-step process-and recommending that the Commission deny 

the application, remand the application after the water management plan had been 

completed, or approve only those diversions made at Glen Rose, Highbank, Richmond, 

or the Gulf. The Commissioners took up the matter at December 11, 2013 agenda and 

remanded the case back to SOAH to give Applicant the opportunity to integrate its water 

management plan. 

The remand hearing took place from February 17th to February 26th, 2015. On 

July 17, 2015, A Proposal for Decision (PFD) was issued by Administrative Law Judges 

William G. Newchurch and Hunter Burkhalter. 

OPIC excepts to the Judges' conclusions regarding compliance with 

environmental flow standards. 
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II. Discussion 

As stated in our closing arguments, OPIC is concerned that environmental 

flows may not be protected properly and consistently under the proposed permit. 

OPIC continues to have these concerns after reviewing the PFD. 

BRA was required to integrate the SB3 standards into its permit. The 

environmental flow standards for the Brazos River basin are found in Subchapter 

G of Chapter 298 of TCEQ's rules. However, while the flow standards establish 

levels of subsistence flows, base flows, and pulse flows that are required to be 

protected-as well as the locations at which those protections must take place

specific permit conditions are not articulated and reasonable minds could differ 

on how to effectively achieve the standards that are set forth. Thus, OPIC 

disagrees that a single measurement point is all that is required by the SB3 

standards regardless of the troubling potential for abuse that National Wildlife 

Federation brought to light during their cross examination of Tim Osting. 

Given the sheer complexity, the enormity of the appropriation, and the 

ambiguity of the diversion by reach approach, OPIC supports the notion that both 

a downstream and upstream measurement point should be utilized before 

diversions are authorized, and nothing in our reading of the rules precludes such. 

In this application and WMP, diversions and refilling of storage at multiple 

points are interacting to affect river flows in multiple locations in massive 

diversion reaches involving both tributary streams and the main stem of the 
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Brazos. A single compliance point ignores the complexity of many of the reaches 

along the Brazos that include multiple streams, some of which may be severely 

impacted-or even dewatered-while remaining in compliance with the permit 

terms. 

Several examples of this deficiency were discussed in the hearing, including 

a discussion with Dr. Alexander about impacts to inflows to the Brazos River 

estuary. Dr. Alexander, testifying on behalf of the Executive Director, 

acknowledged that the permit should provide a mechanism to translate the flow 

requirement of the standards downstream to the point below where diversions 

under BRA's requested permit are taking place. Otherwise, permit conditions fail 

to account for the cumulative effect of diversions under existing water rights and 

diversions under the permit at issue here, meaning the permit does not comply 

with applicable environmental flow standards and cannot be issued. 

OPIC therefore continues to recommend that the permit, water 

management plan, and accounting plan be modified to require compliance with 

flow standards at both the upstream measurement point and a downstream 

measurement point. 
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Respectfully submitted, 

Vic McWherter 
Public Interest Counsel 

By:_-l'-+--''=-1'-1-f'.-'+"=---o'---1-----
Eli Mar '-i1ez 
Assistant Public Interest 
State Bar No. 24056591 
P.O. Box 13087, MC 103 
Austin, Texas 78711-3087 
(512) 239-6363 Phone 
(512) 239-6377 Fax 

CERTIFICATE OF SERVICE 

I hereby certify that on August 20, 2015, the Office of Public Interest Counsel's 
Exceptions to Proposal for Decision was filed with the Chief Clerk of the TCEQ and a 
copy was served to all persons listed on the attached mailing list via hand delivery, 
facsimile transmission, Tnter-Agency Mail, electronic mail, or by deposit in the U.S. 
Mail. 
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MAILING LIST 

BRAZOS RIVER AUTHORITY 


TCEQ DOCKET NO. 2005·1490-WR 

SOAH DOCKET NO. 582·10-4184 


The Honorable Hunter Burkhalter 
Administrative Law Judge 
State Office of Administrative Hearings 
P.O. Box 13025 
Austin, Texas 78711-3025 
Tel: 512/475-4993 Fax: 512/322-2061 

Molly Cagle 
Baker Botts, LLP 
1500 San Jacinto Center 
98 San Jacinto Blvd. 
Austin, TX 78701 
molly.cagle@bakerbotts.com 
Representing: GulfCoast Water 
Authority 

Paulina Williams 
Baker Botts, LLP 
1500 San Jacinto Center 
98 San Jacinto Blvd. 
Austin, TX 78701 
paulina. williams@ bakerbotts.com 
Representing: GulfCoast Water 
Authority 

Richard Lowerre 
Lowerre, Frederick, Perales, Allmon, & 
Rockwell 
707 Rio Grande, Suite 200 
Austin, Texas 78701 
Tel: 512/469-6000 Fax: 512/482-9346 
rl@lf-lawfirm.com 
Representing: Friends ofthe Brazos 
River, Brazos River Alliance 

Marisa Perales 
Lowerre, Frederick, Perales, Allmon, & 
Rockwell 
707 Rio Grande, Suite 200 
Austin, Texas 78701 
Tel: 512/469-6000 Fax: 512/482-9346 
marisa@lf-lawfirm.com 
Representing: Ken Hackett, Friends of 
the Brazos River, Brazos River Alliance 

Fred B. Werkenthin, Jr. 

Booth, Ahrens & Werkenthin, PC 

206 East 9th St., Suite 1501 

Austin, TX 78701 

Tel: 512/472-3263 

fbw@baw.com 

Representing: the Dow Chemical 

Company 


Joe Freeland 
Mathews & Freeland, LLP 
8140 N. Mopac Expy., Westpark II, 
Suite 260 
Austin, TX 78759 
Tel: 512/404-7800 Fax: 512/703-2785 
jfreeland@mandf.com 
Representing: NRC Texas Power LLC 

Jim Mathews 
Mathews & Freeland, LLP 
PO Box 1568 
Austin, Texas 78767-1568 
Tel: 512/404-7800 Fax: 512/703-2785 
jmathews@mandf.com 
Representing: City ofBryan 

Shana Horton 

Law Office of Ken Ramirez, PLLC 


. 901 Mopac Expressway South 
Barton Oaks Plaza One 
Austin, Texas 78746 
Tel: 512j329-2722 Fax: 512j329-2707 
shana@kenramirezlaw.com 
Representing: Lake Granbury Coalition 

Ken Ramirez 
Law Office of Ken Ramirez, PLLC 
901 Mopac Expressway South 
Barton Oaks Plaza One 
Austin, Texas 78746 
Tel: 512/329-2722 Fax: 512/329-2707 
ken@kenramirezlaw.com 
Representing: City ofGranbury 
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Doug G. Caroom 
Bickerstaff Heath Delgado Acosta, LLP 
3711 S. Mopac Expressway 
Building One, Suite 300 
Austin, TX 78746 
Tel: 512/472-8021 Fax: 512/201-4515 
dcaroom@bickerstaff.com 
Representing: Brazos River Authority 

Emily Rogers 
Bickerstaff Heath Delgado Acosta, LLP 
3711 S. Mopac Expressway 
Building One, Suite 300 
Austin, TX 78746 
Tel: 512/472-8021 Fax: 512/320-5638 
erogers@bickerstaff.com 
Representing: Brazos River Authority 

Susan M. Maxwell 
Bickerstaff Heath Delgado Acosta, LLP 
3711 S. Mopac Expressway 
Building One, Suite 300 
Austin, TX 78746 
Tel: 512/472-8021 Fax: 512/201-4515 
smaxwell@ bickerstaff.com 
Representing: Brazos River Authority 

JeffCivins 
Haynes & Boone, LLP 
6oo Congress Avenue, Suite 1300 
Austin, Texas 78701 
Tel: 512/867-8477 Fax: 512/867-8691 
jeff.civins@haynesboone.com 
Representing: Lake Granbury Coalition 

John Turner 
Haynes & Boone, LLP 
2323 Victory Lane 
Dallas, Texas 75202 
Tel: 214/651-5671 Fax; 214/200-0780 
john.turner@haynesboone.com 
Representing: Lake Granbury Coalition 

Gwendolyn Hill Webb 
Webb&Webb 
P.O. Box 1329 
Austin, TX 78767 
g.hill.webb@webbwebblaw.com 
Representing: William & Gladys 
Gavarovic, Comanche County Growers 

Stephen P. Webb 
Webb&Webb 
P.O. Box 1329 
Austin, TX 78767 
s.p.webb@webbwebblaw.com 
Representing: William & Gladys 
Gavarovic, Comanche County Growers, 
Bradley B. Ware 

Monica Jacobs 
Kelly, Hart, & Hallman, PC 
303 Colorado, Suite 2000 
Austin, Texas 78701 
Tel: 512/495-6405 Fax: 512/495-6601 
monica.jacobs@kellyhart.com 
Representing: Chisholm Trail Ventures, 
LP 

Diana L. Nichols 
Kelly, Hart, & Hallman, PC 
301 Congress Avenue, Suite 2000 
Austin, Texas 78701-2944 
Tel: 512/495-6400 Fax: 512/495-6401 
diana.nichols@kellyhart.com 
Representing: Chisholm Trail Ventures, 
LP 

Colette Barron Brads by 
Texas Parks and Wildlife Department 
Legal Division 
4200 Smith School Road 
Austin, Texas 78744 
Tel: 512/389-8899 Fax: 512/389-4482 
colette.barron@tpwd.state.tx.us · 

Brad Castleberry 
Lloyd Gosselink Rochelle & Townsend, 
PC 
816 Congress Avenue, Suite 1900 
Austin, Texas 78701-2478 
Tel: 512/322-5800 Fax: 512/472-0532 
bcastleberry@lglawfirm.com 
Representing: City ofLubbock, Texas 
Westmoreland Coal Company 
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Jason Hill 
Lloyd Gosselink Rochelle & Townsend, 
PC 
816 Congress Avenue, Suite 1900 
Austin, Texas 78701-2478 
Tel: 512/322-5800 Fax: 512/472-0532 
jhill@lglawfirm.com 
Representing: City ofLubbock, City of 
College Station 

Ed McCarthy 
Jackson, Sjoberg, McCarthy & 
Townsend, LLP 
711 W. 7th St. 
Austin, TX 78701 
emccarthy@jacksonsjoberg.com 
Representing: City ofHouston 

JohnJ. Vay 
Enoch Kever PLLC 
One American Center 
6oo Congress Avenue, Suite 2800 
Austin, Texas 78701 
Tel: 512/615-1231 Fax: 512/615-1198 
jvay@enochkever .com 
Representing: Possum Kingdom Lake 
Association 

Mike Bingham 
1251 CR184 
Comanche, Texas 76442 
Tel: 254/842-5899 

Myron Hess 
44 East Avenue, Suite 200 
Austin, Texas 78701 
Tel: 512/610-7754 Fax: 512/476-9810 
hess@nwf.org 
Representing: National Wildlife 
Federation 

Anne E. Kellough 
44 East Avenue, Suite 200 
Austin, Texas 78701 
Tel: 512/610-7751 Fax: 512/476-9810 
kellougha@nwf.org 
Representing: National Wildlife 
Federation 

Ron Freeman 
8500 Bluffstone Cove, Suite B.104 
Austin, Texas 78759 
Tel: 512/451-6689 Fax: 512/453-0865 
rfreeman@freemanandcorbett.com 
Representing: GulfCoast Water 
Authority 

Steve Sheets 
309 E. Main Street 
Round Rock, Texas 78664 
Tel: 512/255-8877 Fax: 512/255-8986 
steve@scrrlaw.com 
Representing: City ofRound Rock 

Robin Smith, Attorney 
Ruth Takeda, Attorney 
TCEQ Environmental Law Division 
MC173 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: 512j239-06oo Fax: 512/239-0606 

Docket Clerk 
TCEQ Office of Chief Clerk MC 105 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: 512/239-3300 Fax: 512/239-3311 

Courtesy Copy: 
The Honorable Charles Perry 
Senator, District 28 
PO Box12068 
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Austin, Texas 78711 
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