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I. Introduction

A. FBR supporis the recommendation of denial, with some exceptions.

FBR agrees with the ALJs that BRA’s proposal to postpone application of clear permit
requirements to a second or later step must be rejected. BRA could have filed one or a set of
applications for many, if not most, aspects of its application here and provided sufficient detail to
allow the evaluation required by the statutes and rules. BRA chose to try a novel approach not
authorized by Texas law or TCEQ rules. Denial is required.

While FBR appreciates 1) the hard look that the Judgeé have given to the law and facts
relevant to the SysOp Permit and 2) the recommendation of denial, FBR must except to some other
aspects of the PFD. FBR opposes the following:

1. The option of deferring or abating the application process to allow BRA to prepare &
proposed WMP,

2. The option of issuance of a permit based on the drafi pérmits of the ED or BRA, and

3. Several aspects of the PFD that appear to propose that any final order include statutory
interpretations on critical water policy questions of statewide significance. These
questions do not need be addressed here, given a denial.

B. Two Examples

With regard to the third set of exceptions above, two examples might help. There are at
least 8 issues where the PFD suggests establishing TCEQ’s policies, some that would interpret
Texas law to set either a very weak test for permit issuance. In addition, one proposal in the PYD
would appear to set a precedent that the issue of protection of wetlands is outside the scope of the
water right permit decisions. In each case, a resolution of the proper interpretation should be done,
whenever possible, through rulemaking or some other broader policy making process open to all
potentially affected stakeholders. Contested case proceedings involve limited geographic scope and
a limited number of parties. Thus, the Judges and the Commissioners are not able to obtain the

broader perspectives needed for developing statutory or regulatory interpretations or policies with
1



- statewide implications, Two examples are discussed briefly here and they and the others are

addressed in the full argument below. T

P! 1. Consistency with regional water plans: The threshold approach proposed for this Section

11.134(b)(3)E test by BRA and the ED is not appropriate given the role of regional planning groups

| i and the specific waiver provision in that section of the law. In brief, regional planning groups and
I others not participating in this hearing process will have strong objections to the interpretation
B posed by the PFD. The proposed low threshold test would greatly reduce the role of regional
planning groups.

It is those groups that are given the responsibility to determine how water needs should be
addressed. They are authorized to decide, for example, how much reliance they want to place on
P water conservation to address future needs. They may chose a very aggressive approach, in part

. because conservation allows more water to remain in streams, rivers and lakes for the protection of

: natural resources, other instream uses and the economic benefits that instream flows provide. They
na may also recommend reliance on more ground water, if they have an abundant renewable supply

and a desire to leave more water in surface water bodies. These are decisions the Legislature has

left-to-theregions;-at-leastinitially—Thus;-the-law-requires-a-finding-of-eonsisteney-with-the-plang—— ———
o for issuance of a water right. If there is an overriding state interest, there is a waiver provision.

The effect of the low threshold approach would be that TCEQ could ignore the goals and

strategies developed by a regional planning group and authorize more water rights or development
i projects in the region than the region itself determined are needed or beneficial, Incentives for
conservation that the regional planning group may have intended to create could, for example, then
: ‘ | be lost through the development of water thal the conservation was intended to replace.
I The test in Section 11.134(b)(3)() of “consistent with” regional plans should not be read as

BRA proposes. It seeks a test of “not inconsistent with” regional plans,
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2. Considetation of wetlands: The PFD recommends that the Commissioners rule that

considerafion of impacts on wetlands is outside the scope of the proceeding. FBR disagfees. TCEQ

rules make it clear that wetlands protection is an appropriate consideration. Again, however, the
Commission need not make such a broad-reaching statutory interpretation in this particular case.
Denial will avoid any such need.

The Legislature included consideration of the need to protect all fish and wildlife habitat in
adopting Section 11.152" and making it part of the test in Section 11.134 for permit issuance.
TCEQ rules for assessing fish and wildlife habitat in water right permitting specifically provide for
protection of wetlands, and set out the clear TCEQ policy of “no net loss of wetland functions” as a
result of issuance of water right permits. Impacts on wetlands are within the scope of issues here.

H. Summary of Exceptions

The 3 major areas of exceptions to proposals in the PFD are summarized below and

discussed in more detail in the exceptions below or by reference to exceptions filed by NWE.

A. FBR excepts to the option of deferring or abating the hearing and allowing BRA to
file for approval of the permit with a WMP.

This alternative to denial leaves in limbo the rights of the parties here who have had to spend

significant resources on BRA’s flawed approach. In addition, the alternative approach of deferral
and a continuing process for the WMP should not be used because:

1. The scope and process for any WMP have not been defined. The process that should be
used for development of the type of WMP proposed by BRA as well as the substance test for
such a plan are not defined in law, rule or gnidance. There are many untesolved issues that
would require the TCEQ and the Judges to make up the rules as they go, with potentially
significant implications for other water right holders and the public statewide.

2. The WMP would be a major amendment and continuation of the hearing would create
significant inefficiencies. New notice would be required and new parties will, no doubt, seek

! ASSESSMENT OF EFFECTS OF PERMITS ON FISH AND WILDLIFE HABITATS, In its considetation of an
application for a permit to store, take, or divert water in excess of 5,000 acre feet per year, the commission shall assess
the effects, if any, on the issuance of the permit on fish and wildlife habitats and may require the applicant to
take reasonable actions to mitigate adverse impacts on such habitat. (Emphasis added.)
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to participate. Since such parties have not had the opportunity to object to exhibits or cross

examine the witnesses in the hearing, much of the evidence in the record could not beused

directly. The current record and the current PFD could not be simply fixed for the WMP ™
process.

3. BRA has argued that it cannot develop a WMP without first obtaining a clear water right
authorization. BRA and the ED argue that it would be impossible to develop a WMP plan
for a complex application such as BRA’s without first knowing the amount of the water
right. Under the deferral option, BRA will still not know the amount.

4. An abatement is not needed based on BRA’s position. BRA claims that only it can
“create” the new water it seeks. BRA’s position means that it believes that only BRA can get
the water right for the water. Under this line of reasoning, no reservation of the
application’s priority date is needed as no other parties could apply for and receive this
“new” watet,

5. Changes in facts and laws: It has been over 7 years since BRA applied for the SysOp
Permit. An abatement would add another significant period of time. Delay in a decision on
the application is not reasonable and will create problems in the basin.

B. FBR excepts to the option of issuance of a 8ysOp Permit based on any ED or BRA
draft permit.

While the Judges do not appear to support the issuance of any permit, the PFD suggests it

might be possible. FBR disagrees. The Judges have clearly identified legal problems with issuance.

They have also identified a number of unresolved issues that should bar any issuance of a permit as

proposed by the ED or BRA. FBR would add to those arguments against issuance of a permit the

following:

1. There are additional errors in the application and modeling: The error in development of
the Glen Rose Scenario was just one example of the type of problems that exist with the
modeling. BRA even admitted that there is a similar error in relying upon reduction in
BRA’s existing water rights in the modeling for the Highbank Scenario. There are more

such errors.

9. There are a number of other unresolved issues: There are a number of issues that would
need to be addressed prior to issuance, including, but not limited to:

a) The uncertainties in the WMP process; and

b) The dispute on whether environmental flow triggers have to be met at all gages to
allow diversions or just at the closest downstream gage.



C. FBR excepts to the approach in the PFD that would seek to resolve broad policy
- -———— —issues that need not be addressed here. . . .. . : L

FBR urges the Judges to recommend that the Commissioners deny the application and not
| | address the issues that need not be reached, including the following. These issues are more
0 appropriately addressed in rulemaking or another policy making process that allows interests across

the state to participate:

1) Consistency with regional water plans: A summary is provided in the Introduction
above.

[ - 2. Water conservation plans: The ALJs have proposed a low threshold approach to water
- conservation plans. The approach would significantly limit the role that the Legislature
intended water conservation plans to play in managing Texas’ finite water resources for a
growing population.

. 3. Beneficial Use. The approach by the ALJs’ essentially reads the beneficial use
requirement out of the permit test. The test in Section 11.134 should not be read as
P tequiring an applicant only to identify one of the purposes listed for water rights.
“Beneficial use” is defined by Texas law to require more.

'i 4. Instream flows for the environment and recreation: The reasoning of the ALIs on why

: . impacts on senior water right holders cannot be determined applies to all other uses of the

0 water. Whether the test for protection of instream flows and uses is less strict than that for

i waler rights and if so, the appropriate burden of proof, should be resolved in a broad policy

- making process open to all stakeholders, not in this specific case. Likewise, there is no need

e for the discussion in the PFD on the application of environmental flow conditions to
———————amendments; since thisapplivatiomrinvolves-a-new permit-and-the Pi¥b-has-net-eorreetly ————
read the language of the statute on this matter.

o 5. Term permit: Whether BRA’s application can be considered a request for a term permit

_ need not be addressed. BRA did not ask for a term permit. The application does not provide
i the information required for an application for a term permit. FBR also supports the ED’s
i position that BRA cannot seek such a permit here because it cuts off others from using water

- that BRA will not use for many years.

A 6. Scope of Public Welfare: The interpretation proposed by the PFD appears to limit
significantly the scope of the public welfare test. This is contrary to agency decisions, such
as that on the Paluxy reservoir. It is contrary to the constitutional protections of the public
trust in state waters,

7. Wetlands: A summary is provided in the Iniroduction above.

8. Return flows: This is a very complex issue, for which there is no consensus on the
approach because of the language in the law. The return flow issue is one of huge interest
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statewide. A broad policy-making process is needed, not decisions on the law through

——-- -—— —--contested case-hearings. - - — - — : e

III. Argument on the Exceptions

As FBR has agreed from the beginning, a systems operation approach can have benefits.
The approach is not, however, without costs and risks also. While additional water can be made
available for diversion for consumptive uses, that means there will be less water in the streams,
rivers and lakes. Thus, as here, when most of the available water in the system has already been
appropriated for diversion, the impacts of a sysop permit to allow more diversions needs vety close
sorutiny. BRA’s request for flexibility is also reasonable to a degree, but the protections required
by state law must still be assured.

These protections would not be assured under BRA’s application or the draft permits of the
ED or BRA. Denial is the correct decision. Neither deferral for the development of a WMP nor the

issuance of a limited permit based on the ED or BRA drafts is the correct approach in Jaw or based

on the evidence in the record.
Because this application is so complex, bringing in many types of appropriations—firm

yields from existing reservoirs, return flows, system operations, and existing water rights—it raised

many new public policy issues that have not to date been addressed. That is, in part, the result of the
fact that many prior water right applications have been approved by the ED after settlements with
all parties. Thus, the Commission has not been asked to address a number of significant issues.

This application could force the Commission to do so. As the ALJs indicate, however, the
Commission does not need to do so.

FBR will not repeat many of its written arguments here. FBR does, however, adopt by
reference those arguments, as they set out many of the detailed analyses of law and evidence relied
upon here. In particular, FBR incorporates here Sections II A, II1 B and III C. Those sections

present arguments not adopted by the ALJ that FBR reurges. FBR also incorporates Appendix B.
6



‘ A. FBR opposes deferring the process to allow BRA to attempt to prepare a WMP.

The basio problem with this option is that it will require TCEQ staff, the Judges and other
parties to make up the rules of the WMP as they proceed with no guidance from the Legislature or
the Commissioners. That would be difficult for any application. For this complex permit, it would
5 i create significant risks of legal etror and bad precedent.

For example, BRA and the ED disagree on whether BRA’s existing water rights can or ever

- will have to be included in the WMP process. They will have to be if BRA intends to sacrifice some
o ‘ existing water to allow new water to be taken elsewhere. Tr. 2128. They will have to be if BRA
intends on relying on existing water rights to meet environmental flow requirements or the “FERC
flows” from Possum Kingdom.

' Defining the procedures and standards for a two-step process, either as was proposed by

BRA or as is now proposed as an option in the PFD, will influence future water right applications.

The process will set a precedent for a complex process that should clearly be set out first in law or
B rules.

BRA or the ED could have approached the Legislature or the Commission to address these

broad-poticy making provess—Instead; they-seek-tocreate-in-this-application-process-a
whole new way of issuing water rights.
Here, there are many unresolved issues of procedure and substance for the WMP,

b * The scope of the WMP has not been defined. As mentioned above, the role of existing
water rights and use of those rights for environmental flows will clearly be issues.

* The scope and/or staging of the first WMP application has not been defined. Must BRA

submit a proposed WMP for all of the approximate 1,000,000 acre feet of water rights it
I now sceks or can it file a plan for some and seek to defer the decisions on the rest of the
oy water for a later amendment to the WMP?

i * Are amendments to the WMP coveted by the limitations on amendments in Section
e 11.122(b)? This “four corners,” or full use assumption could be applied, but clearly was not
intended for the type of WMP process where all current diversion points and rates are not

. 7




set. Ifapplied, amendments to the WMP, even large ones, could be exempt from public

-~ ———noticeand the opportunity forahearing. -~ . ..

There are several additional reasons why the deferral or abatement alternative should be

rejected including:

1. The WMP application would be a major amendment. Opening up the current process to

other parties and other issues could create greater expenses for all. Any BRA proposal for a WMP
under the current application would require a major amendment to the application. BRA and the ED
have already agreed that the WMP must be subject to noﬁce and the opportunity for a contested
case hearing.

With new notice, additional parties would no doubt seek to participate. Such new parties
would not have had the opportunity to cross examine witnesses from the original hearing or object
to exhibits now in the record. The evidence in the first hearing cannot simply be used as evidence

in the process that now looks at an amended application.

2) The time needed for deferral for a WP process is too long. BRA filed its SysOp

application in June 2004. Tt has now been over 7 years. It is unreasonable for BRA to tie up a

million acre feet of water and all the parties in a process for another significant period of time.

This is true, in part, because the facts have changed and will continue to do so, given the
drought conditions. Laws have also changed and could again before the WMP process is complete.

Among the laws that were passed by the Legislature after the application was filed is SB 3,
which while passed in 2007, could continue to be trumped in part if the current application is
deferred for additional work. The Commissioners will issue a new rule under SB 3 for the Brazos
River before the WMP process ends, since the SB 3 process is almost complete. Those rtﬂes will
provide a set of recommendations for environmental flow regimes and potentially a set aside or
reservation of unappropriated water for instream flows. With BRA’s application, those rules may

not apply and there will essentially be no unappropriated water to be set aside.
8



A process that delays a decision on the BRA application could limit the ability of agencies

to have other new rules apply to BRA’s proposal. The Commissioners may, for example, adopt
new rules or guidance for water conservation plans. TWDB may adopt new rules for regional

planning that will affect consistency decisions. (Just last week, a Texas court struck down a TWDB

interpretation of the Texas law on interregional conflicts in regional water plans.) BRA will, no
doubt, argue that new rules do not apply to a pending application.
Finally, since the application was filed, Texas has seen a significant drought, possibly a
an drought of record for much of the Brazos River Basin. That new fact will likely affect estimates of
firm annual yields in some reservoirs that are the basis of much of BRA’s SysOp approach. The
drought may also change the priorities and recommendations of the Region G and H regional
’ | ' planning groups. It certainly could create opportunities and incentives for new creative ways of

conserving water,

o 3. BRA argued that development of a WMP for its application would not be possible. BRA

B | argued and the ED agreed that BRA could not develop a WMP for this complex application
| because BRA did not know the amount of water that will be appropriated. (See the testimony of

R witnoss Bromotiet Fr-896-69-and-BRA-Fx-35-at 21 Fhe B agreod-(Tr— 947-) et BRA

will still not know the amount of water if this proceeding is deferred for the filing of a WMP.,
BRA chose to seek an unnecessarily complex. perrﬁit rather than file small applications

aimed at the water it currently can justify as needed. The result is large costs for all parties and the

! State. BRA took an unrcasonable risk and it should not be given a second chance for doing so in

this same process.

4. An abatement is not needed according to BRA. BRA also claimed that only it could

“create” the new water. If true, BRA need not worry about the impacts of a denial. BRA could



reapply anytime and the water right it wants will still be available. A later priotity date would not

matter for this new water. BRA is not harmed by denial and the opportunity to reéf)}éljf.r

B. FBR also opposes the issuance of any permit based on the ED or BRA drafts.

The ALJs identify the problems with this option, including the violations of TCEQ rules on
diversion points and amounts and the lack of finality. There are other reasons why the option of
issuance of a permit based on the evidence in the record is not a valid option.

1. Other errors in modeling: The ALJs suggest that one option for the Commissioners,

other than denial of the requested water right, is that the Commission could grant the Application in
part and only authorize diversions at Glen Rose, or at Highbank, or at Richmond, or at the Gulf and
solely for the quantities identified in the application for those locations. PFD at 49. The ALJs go on
to clarify that the withdrawal amounts identiffed in the Application for the four control points would

have to be reduced to account for the specific errors identified in the PFD, including the double-

S There are several problems withrthis proposal—Among-them-is- the-very-basie-issue-of BRA:

permitting of BRA’s existing water rights, PFD at 49, note 158. Finally, the ALJs posit that 1t BRA
desired to change the appropriation amounts or locations, it could presumably seek approval to do

so during the WMP phase.

being unable to prove that the water it has requested is available for permitting. In fact, BRA has
failed to do so. This is true not only for the Glen Rose scenario. It is true of all scenarios. The Glen
Rose scenario was simply an example of the inadequacy of the modeling that was done to support
this application and permit.

Neither FBR nor any of the other Protestants was required to point out and prove each
instance in which BRA’s modeling assumptions were inaccurate. BRA bore the burden of proof
here. FBR’s expert witness, Mr. Trungale, revealed how BRA’s modeling could not support the

permit, because it assumed that at least a portion of BRA’s existing water rights would be used to

10



satisfy instream flow requirements in the new SYSOP. In other words, by focusing on only one

example, Mr. Trungale revealed how BRﬁ;éoﬁI%i 'nﬁt’ﬁtiﬁf 'it’s”burdéﬁ%f]ﬁ%ﬁ. Thisis truenot

only for the Glen Rose scenario, but for BRA’s modeling, in general.

In fact, Mr. Gooch testified that the approach that was used for the Glen Rose scenario—i.e.,
relying on existing water rights to meet environmental flow conditions—was used for diversions at
Highbank too. Tr. 400-401, He speculated that the amount of flows that BRA would have to allow
to pass to satisfy environmental flow requirements at Highbank is less than at Glen Rose. He could
not, however, provide any specific numbers—for either Glen Rose or Highbank. Tr. 401. In any
event, the salient point is that even at Highbank, BRA must rely on its existing water rights to
satisfy environmental flow requirements in order to maximize diversions as proposed in the

SYSOP.

Thus, it would be impossible to determine, based on the evidence in the record, how much

|
o
L
r

w‘

i

|

é‘—l—f»‘“—evidence—inﬂthe—record,—bec}ause—B—M—fai—l—e drto-meet-its-burden-ef-proof:

water is truly available for permitting af any of the proposed diversion points—ihat is, water that is
currently unappropriated and available for diversion and for environmental flow requirements under

the SYSOP. Accordingly, the third option proposed by the ALJs is simply untenable based on the

ook

In addition, while the PFD suggests that the Commission might consider authorizing
diversions at the proposed diver.sion points and “solely for the quantities identified in the
Application for those locations,” PFD at 194, the Application requests more water than the ED’s
staff was even willing to authorize. In support of its Application, BRA used a form of the
automated dual-simulation modeling, but it was not the same modeling that the ED ultimately relied
on in drafting its draft permit. r. 2122. In fact, no witness appears to support the obsolete modeling

technique used by BRA to support its initial Application.
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The ED staff did not adopt the diversion amounts requested in BRA’s Application. Instead,

thEED ran aniﬁo?néfedﬂiﬁziliirﬁulié‘triéﬁ ’rﬁ@dél’th%iﬂé%rp6rf;.féci"iéls’£1‘7eam TrleNi req'ﬁiréhﬁritsi'i’" )
(which BRA’s initial Application did not include) and other factors. ED Ex. KA-1 at 15; FBR Ex. 3
at 1-16. The modeling resulted in diversions that were substantially less than what BRA requested
in its Application. Thus, the ED does not even support the requested diversions from BRA’s
original Application.

Moreover, the Application does not even include a Richmond diversion point; it only
includes one at the Gulf. As Ms. Alexander testified, the diversions requested by BRA in its
application for the Gulf location would be inappropriate because they would allow BRA “to
basically have access to all of the bypass environmental flow requirements at that point.” Tr. 2003-
2004. See also ED Ex. KA-1 at 19.

In short, the requested diversions in BRA’s Application are simply too speculative and

theoretical to be granted. Not even the ED supported those diversions. Thus, granting diversions
based on BRA’s Applications should not be considered a viable option.

2, Conflicts in ED and BRA’s draft permits; There is also the problem that, while the PFD

tas uu11c:ctivelyTeferred*to—BRA—*s—and-thePEBls-curren-‘rrecammen—da-ti—ons—as—the—‘Pro-po-sed-Pern1it,’
finding them the same on many points, (PFD at 4) there are some very significant differences. With
the option for issuance of a permit, (and even for the option of deferral for the BRA WMP proposal)
many of those differences Will.be unresolved by the Commission, leaving BRA and others without
guidance on the position of the Commissioners.

One good and critical example is the conflict in draft permits for condition 5 in Section 6E
on environmental flows. The ED recommends that all instream flow requirements in Section 6
downstream of any diversion point be met before any diversion can take place there. BRA proposes

that only one—the next downstream flow requirement—be met before diversion. The ED modeled

12



the impacts on downstream water right holders and other users based on the additional flows that

would be requited prior to diversions. BRA apparently did riot model its approach.
The ED’s experts testified on the impacts of downstream water right holders and the
environment on the modeling that was based on the ED’s position on conditions for instream flows
and diversion. See for example testimony of Kathy Alexander Tr. 1967.% She also stated that they
could not say if BRA’s approach would be protective. Tr. 1968.
There are a number of other differences in the iwo drafts that should be resolved by the
Commissioners before any option other than denial would be viable.

C. FBR opposes proposals in the PFD to resolve policy issues that can and should be
resolved through a broad policy making process.

Denial has additional justifications. FBR believes a conservative approach is needed to
allow TCEQ to consider the following broad policy issues in the context of water rights across the

state, not just in this one proceeding. Clearly the Texas Legislature intended that TCEQ and other

agencies adopt policies of general application through rulemaking. See §2001.003(6), Tex. Gov.

Code.?

2 Q: (Caroom) On Page 21, there is an easily-overlooked change that is very significant. BRA has requested that
the environmental flow requitements be applicable at the next downstream gage as opposed to the ED's view, which
we heard yesterday from Mr. Geeslin, that environmental flow requirements are applicable at all downstream gages. Is

that correct?
A: (Alexander) Yes.

3 The Government Code defines a rule as:
an agency siatement of general applicability that:
(i) implements, interprets, or prescribes law or policy; ot
(ii) describes the procedure or practice requirements of a state agenoy. . . .

Tex. Gov’t Code § 2001.003(8).
Moreover, TCEQ is the one agency that has been explicitly directed to adopt its policies by rulemaking:

(a) Except as otherwise specifically provided by this code, the commission, by tule, shall establish and approve
all general policy of the commission. . ,
(c) Rules shall be adopted in the manner provided by Chapter 2001, Government Code. As provided by that
Act, the commission must adopt rules when adopting, repealing, or amending any agency statement of
general applicability that interprets or prescribes law or policy or deseribes the procedure or practice
requirements of an agency. Tex. Water Code § 5.105. Emphasis added.

13



~—a much more diverse set of siakeholders and a wider ranige of policy options would be involved.

Even if TCEQ chose to use guidance, (such as its prior guidance document on water rights)

Contested case hearings are not the place for such major statutory interpretations or policy
decisions, except when clearly required. With denial of the permit, there is no reason for the
Commissioners to address a number of other issues.

Many of the issues addressed in the PFD are also more complex and interrelated than the
BRA hearing would suggest. Thus, the PFD addressed some interrelated issues separately.

The best example may be the issue of need which is part of three tests and directly related to
the Legislature’s desire to encourage conservation.

* Beneficial use: Is defined as the:

amount of water which is economically necessary for a purpose authorized by this

chapter, when reasonable intelligence and reasonable diligence are used in applying
the water to that purpose.... § 11.002 (4), Tex. Water Code. Emphasis added.

* Water conservation plans: TCEQ rules, for example, provide that

it shall be the burden of proof of the applicant to demonstrate that no feasible
alternative to the proposed appropriation exists and that the requested amount of
appropriation is necessary and reasenable for the proposed use. 30 TAC 288.7(b).

Emphasis added.

* Consistency with regional water plans: The test is whether the water right
addresses a water supply need in a manner that is consistent with the state water
plan and the relevant approved regional water plan for any area in which the
proposed appropriation is located. § 11.134 (b)(3XE). Emphasis added.
It should be noted for this third test, the Water Code and TWDB rules provide for this bottom up
regional planning process to balance the needs and find the best solutions. Regional planning groups

are tasked to make the decisions on how water conservation should be encouraged, and as a result,

how much water can be left in the rivers and lakes. The regional water plans must have a “balance

14



of economic, social, assthetic and ecological viability,” (31 TAC § 358.3(b)(6)) including, for

examplé, how conservation 'cﬁlﬁih?ipirétaiﬁ water for ingtream needs.t

While each of these three tests for issuance of a water right permit could be read as a low bar
or threshold on the question of need, it is clear that collectively the need for the water has to be real.
Section 11.134 and the rules of TCEQ require a significant showing of need for the water right.
They should do so, especially when the regional plannihg group finds that conservation fills a
significant part of the needs. In fact, the consistency test in the Water Code allows issuance of a
water right that is not consistent only if “the commission determines that conditions warrant
waiver of this requirement.” § 11,134 (b}(3)E, Tex. Water Code.

It appears from the PFD that the ALJs were not comfortable with the low threshold approach
proposed by BRA and the ED for the regional plan consistency provision. There is good reason.

The approach proposed by BRA and the ED takes the terms “consistent with” and converts it into

“not inconsistent with.” That is a very different test.
This low bar approach proposed by BRA and the ED would allow the following scenatio:

Someone who is identified in a regional plan as a potential provider of a small amount of water

could then boot strap the Tecogition ntoa basis to-appty-for-ten ifnota-hundred-times-that-ameunt
of a water right. No showing of “a water supply need” for the large amount would be required as
part of the test for consistency. People could speculate in water simply by getting “a foot in the

door” in a regional plan.

At the same time, the person or entity that the regional plan identified as the source for the
other needs in the plan could obtain water rights also; possibly appropriations that are also much

higher than the projected need in the regional plan.

* Regional plans must “ensure that water management siralegies are adjusted to provide for appropriate environmental
water needs, including instream flows...” 31 TAC § 357.5 (e)(1). See also31 TAC § 357.5(1), which provides, “In
developing a regional water plan, a regional water planning group shall congider environmental water needs including

instream flows.”
15



Regional planning groups are the state entities given the responsibility o balance the water

i ’ needs in a region with other needs, including economic values that may be derived water in the tive

for a healthy ecosystem and tourism. The regional plan could for example, decide to protect flows
in the John Graves 'Scenic Riverway. TCEQ should not be allowed to undercut that goal by issuing
permits to divert water that the regional plan determines is needed in that segment.

The stricter test for consistency is certainly consistent with and complimentary to the test for
; water conservation plans that:
it shall be the burden of proof of the applicant to demonstrate that no feasible alternative to
; the proposed appropriation exists and that the requested amount of appropriation is
Lo necessary and reasonable for the proposed use. § 11.134(b)(3)(E), Tex. Water Code.
It is consistent with the definition of “Beneficial use.”

Both the Region G and Region H plans call for significant water conservation. These

planning groups apparently believe that water conservation is a reasonable alternative for much of

their future needs. Texas law encourages such an approach. One benetictary of this approach is the

P . . . .
v environment, since less water needs to be diverted from rivers and lakes.

’ . Whether TCEQ should be able to issue a water right that provides additional water that
Qﬁ—CUc[ld‘r“e‘plzr(:e‘thf:‘rUle‘cf‘Watter‘ctrﬂservati*on-i's-n[o1:-:3'0mr~:ﬂ%n'n'g-th:;tirs-h::tu-I-d-be—’rrezﬂzed—l—i—g]=1-t—ly.—Th-e—‘sest——
‘ ‘ of consistency should not be set at the low bar of “not inconsistent with” the plan.

Thus, FBR urges the Judges to recommend that such an issue not be addressed in this

L proceeding, if it is not necessary to do so. Denial of the SysOp Permit will avoid any need for

] addressing the issue.

J 1. Consistency with state and regional water plans: FBR’s position on its disagreement
A with the low threshold test in the PFD is addressed above. The diverse regional planning groups in
! i the 16 regions of the state have an important role and the authority to decide how our limited water

resources should be used in the future. The waiver provision allows the Commission to overrule the
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regions in specific cases, but clearly such a decision must be based on some evidence to support

i such a waiver, probably some overriding state interest.

il 2. Water conservation plans: There are a number of novel issues for water conservation

plans that the PFD addresses by accepting the ED’s proposals for interpretations of the relevant

j : laws and rules. FBR and NWF do not agree with these interpretations. If adopted, they would set a
very low bar for all water conservation plans. Moreover, the current drought conditions suggest that
water conservation is more important than it has been assumed by many. TCEQ has the opportunity
; [ to set by rules or guidance requirements for water conservation plans that will help in future

Lo droughts. If TCEQ adopts the approach in the PFD, it will take legislation to give TCEQ the
authority to require stricter plans.

FBR reurges its argument that a plan has to be a plan, not a promise to develop at some

undefined time in the future in a fashion that may or may not meet the legal tests for such plans.

o The legislature did not intend that there be plans, it would have called them “plans™.
| | FBR also adopts the exceptions of the National Wildlife Federation on water conservation.

| . 3, Beneficial Use: The ALJs reject FBR’s beneficial use arguments, characterizing them as “anti-

Tation™arguments The PFD-then-argnes-thatthe-Water-Code-contemplates-aow-thresheld-for———
i demonstrating beneficial use.

FBR disagrees. First, anti-speculation is just one aspect of FBR’s argument. It is an

i example of how other western statesw—thé,t have adopted similar definitions of the term “beneficial

o use”—have interpreted and applied the beneficial use requirement. The crux of FBR’s argument,

however, is that the Legislature has provided a clear definition of the term, and that definition must

il be applied and enforced, as the Legislature intended.
P “Beneficial Use” means use of the amount of water which is economically necessary for a

purpose authorized by this chapter, when reasonable intelligence and reasonable diligence are used
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in supplying the water to that purpose and shall include conserved water. Tex. Water Code §11.002

(4).

The Texas Legislature clearly intended the term beneficial use to have a meaningful,
substantive purpose. “Beneficial use is the yardstick by which to measure the legality of a permit.”
Texas Rivers Protection Agency v. Texas Natural Res. Conservation Comm’n, 910 S.W.2d 148, 153
(Tex. App.—Austin 1995, writ denied); see also Tex, Water Code § 11.134(b)(3)(A).

The definition not only prohibits speculation; it does more. It requires a showing of a nexus
between the amount of water to be appropriated and one of the listed purpﬁses for that water, such
as municipal or industrial use. Authorized purposes are listed in Section 11.023 of the Water Code.
It is not enough just to identify generally the purpose of the use of the water. Clearly, the
Legislature intended more than a listing of the purpose when it defined beneficial use; the purpose

is only one part of the definition.

Addifionally, there is simply no support for the very low bar that the ALJs have proposed tor
satisfying the beneficial use requirement. As the ALIJs point out, there is little (if any) Texas case

law to support the anti-speculation doctrine that other western states have adopted in defining

F*E;——beneﬁcial-use.—en-the-other-hand,—t—here—is—n—e—precedent—for—adoptin-g—a-deﬁni-ﬁen—e-f—beneﬁeial—use——-

T

that essentially requires an applicant to simply identify the purpose of the water or to simply show
that it has no intent to waste the water. While requiring an applicant to present actual water supply
contracts may be too high a bar, the proposed test here is too low a threshold.

The PFD quotes and agrees with BRA’s argument that full development of the state’s water
resources is paramount. PFD, p. 68. BRA cites to the Texas Constitution and to Texas Water Code
Sections 16.051 and 16.052 for support, but there is simply nothing in the law to suggest that full
development of the state’s water resources has any part in the beneficial use inquiry. Section 16.051
provides for |
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___ for and response to drought conditions, in order that sufficient water will be ayailable ata =~
““reasonable cost fo ensure public health, safety, and welfare; further economic development;

the orderly development, managgment. and conservation of water resources and preparation

and protect the agricultural and natural resources of the entire state,

Section 16.052 does not even exist.

The PFD also cites fo a 1966 Texas case in support of its analysis of the beﬂeﬁcial use issue.
PFD, p. 67 (citing City of San Antonio v. Texas Water Comm’n, 407 S.W.2d 752 (Tex. 1966)). But
this case is based on a different, outdated standard. Back in 1966, all that was required was that the
appropriation “contemplate” the application of water to a beneficial use. In 1997, the language of
the statute was changed to more clearly and directly require that the appropriation be intended for a
beneficial use. |

Development of water law in other western states provides a useful legal background for
making the beneficial use determination. Texas law developed in concert with the law of the other

western gtates, based on a common set of principles. Proof of a beneficial use is one of the key

principles.
FBR cited and discussed a number of cases from western states. Some of those courts

ascribed to the term beneficial use an intent to prohibit speculative permitting. See, ¢.g., Upper

Yampa Water Conservancy Dist. v. Deguine Family L.L.C., 249 P.3d 794 (Colo. 2011) and Ceniral
Delta Water Agency v. State Water Res. Control Bd., 124 Cal, App.4™ 245 (App. Ct. 2004). Not all
do, however.

The ALIJs (and Commission) need not adopt the holdings from the above-described cases in
determining what the Legislature intended by requiring a showing of beneficial use. The Colorado

Legislature, however, adopted a definition of beneficial use that is not unlike the definition adopted
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by this state’s Legislature. ° Thus, the Colorado Supteme Court’s interpretation of the term is
y p p

1nstfuct1ve

The Colorado Supreme Court applied the beneficial use requirement to deny an application
for a water right .amendment where the applicant failed to identify the specific use, the place of use,
and the end user. High Plains A&M, LLC v. Southeastern Colo. Water Conservancy Dist., 120 P.3d
710, 716 (Colo. 2005). The application at issue proposed several new diversion points, several
places of use where the water might be used, and an array of proposed uses. Id. at 715, 721. The
state agency that initially considered and denied the application determined that it was “so
expansive and nebulous that it is impossible for other holders of water rights to determine whether
they will be injured,” and “there is no discernible method to determine whether the water will be put
to beneficial use.” Id. at 716, 724. The Colorado Supreme Court agreed.

The same can be observed in BRA’s application, It proposes theoretical diversion points and

an array of proposed uses. This too is “50 expansive and nebulous that it is impossible for other
holders of water rights to determine whether they will be injured,” and there is no discernible

method to determine whether the water will be put to beneficial use.”

BRA to divert all the 1,000,000 acre-feet of water authorized at a single diversion point during two

months of the year. Tr, 2212-2216. It is difficult to envision a scenario in which BRA could
beneficially use the water, if it were all diverted during two months. And yet, the SysOp permit
would allow BRA to do that and a full range of other options, notwithstanding a failure to

demonstrate how this would ensure beneficial use of the water it sold.

5 In Colorado law, beneficial use is defined as "the use of that amount of water that is reasonable and appropriate under
reasonably efficient practices to accomplish without waste the purpose for which the appropriation is lawfully made".
Colo. Rev, Stat. § 37-92-103(4).

20



In other words, the issue here is not simply that BRA has failed to produce water supply

i contracts for the water it seeks to appropriate. Rather, the issue is that no one (not the protesting

parties, the TCEQ staff, the ALJs, or the Commissioners) can glean from the application even an
estimate of how much water BRA intends to divert in different parts of this large basin or for what
| purposes.

| There is no indication of how, when or where most of the water will be used. Thete is no
showing of any need for most water and no showing of bepeficial use. The water may be put to
beneficial use eventually, but by obtaining the water right, BRA vﬁll block others from getting

water rights for the beneficial uses they may have now or in the near future. These others will then

be required to buy the public’s water from BRA.
i 5 A showing of beneficial use of the water must be made by BRA. It is BRA’s burden of

- proof, and it entails more than simply showing that the application lists at least one of the beneficial

purposes identified in the Wafer Code. The PFD) does not cleatly reinforce this. In fact, in the
* | beneficial use analysis, the PFD notes that no protesting party alleges that BRA. is intending to

waste the water. PFD, p. 67. BRA’s claim that it does not intend to waste water is not the test that

fhe-I:ag*i—sla;t-ure—inten&ed—forprwi-n—g—beneﬁei&l—use—e—f—watter.—rl:he—waste—issue—i-s—i—n—a—sep&rat&test—ef
Section 11.134. Moreover the protesting parties do not bear the burden here to provide BRA intends
to waste water or even that it might.

o More importantly, FBR has indeed raised the issue of waste. For example, FBR has argued
] that BRA will be able to sell the water to the highest bidder. FBR Final Arg. at 56 and 57. BRA
could sell to people who may waste water. There will be no enforceable restriction on such a sale

and no Section 11.134 test for BRA water sales.t

S FBR also pointed out that while the water conservation plan states that BRA will check for leaks periodically, it does
not present any showing that the plan is adequate to avoid losses of water that would constitute waste. There is no
deadline or schedule for those checks or for repairs if leaks are found. Thus, FBR argued “BRA’s plans are not proof of
diligence to avoid waste.” FBR Response Arg. at 9.
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Obviously, BRA’s application does not state that BRA may waste some of the water it has

requested. To do so would Kill its owi application under a separate provision of Section 11134

o Water used in excess of what is economically necessary is a “waste” of water. 30 Tex. Admin, Code
§ 297.54, FBR Ex 14 at 27. FBR Arg at 29.
Again, however, the issue of waste cannot be the entire test of beneficial use. Nor can
. simply a listing of approved purposes for water in the Water Code. The definition speaks in terms of
amounts and, in fact, necessary amounts
B 1 Moreover, it makes good sense to limit BRA’s water right to the amount of water that is
f ) reasonable for the needs for which beneficial uses are identified. The impacts of that amount of
water, diverted at specified diversion points and specified rates, can then be evaluated. Later, BRA
w 'f can apply for and obtain additional water rights, if BRA can show other beneficial uses and that the

impacts are acceptable. In the interim, however, others may be able show a need, that

unappropriated water is available and that there will be beneficial use.  They should be able to
[ obtain a water right.

L - Moreover, with the science and law on protecting instream flows in development, TCEQ

reason to foreclose such improved decisions now. Texas foreclosed such decision in the past,
resulting in over-appropriation of many Texas basins and leaving rivers, bays and estuaries in dire
. ‘: straits during drought times.

Any water diverted under a SysOp permit is water that will no longer be in the rivers and

| lakes. BRA will not be creating any new water, just the opportunity for new diversions of existing

water.
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Moreover, any water appropriated in the SysOp permit will not be available for set-asides

it - - - — —

) for instream uses under SB 3. BRA should be required to meet a reasonable test of a beneficial

D use of ail of the proposed amounts of the appropriation,

Again, as with other issues raised by this unprecedented water right application, this case
does not present the most ideal set of facts for evaluating what the state’s policy should be regarding
the doctrine of beneficial use. Thus, FBR again urges the ALJs to simply recommend denial and
‘ that the Commission avoid reaching a potentially far-reaching policy decision about the meaning of
' 1 \ the term “beneficial use.”

I, If defining the term “beneficial use” is necessary here, FBR urges that the ALJs (and the
I Commissioners) adopt a definition that requires proof of an adequate nexus between the amount of
‘ ' water sought and the needs for such amount.

4. Instream flows for the environment and recreation: There are several proposals in the

o PFD on insteam flow that cause FBR greal concern.  Ope involves the proposal in the PFD that the
) j Commission adopt the position that amendments are not subject to requirements for environmental

i flows. NWF’s exceptions explain how the Judges read Section 11.147 (e-1) incorrectly. FBR

L s
P ad'ﬁptS_NW‘FLS'alg,Luucuth onrthis-issue:

Second, FBR objects to what appears to be a proposal that essentially eliminate any

significant burden of proof on an applicant to present studies or even data on which the impacts of
. diversions on the environment and recreational uses can be assessed by the Commission, If that
o was not the intent of the Judges, FBR urges the Judges to indicate that.

The PFD states, “Environmental-Flow and Instream-Use Requirements Are Not Onerous.”

‘ »
1 ; ' PFD at 74. The Judges go on to say,
; ...the above laws do not impose rigid standards or heavy burdens of proof on water-right
ot permit applicants concerning protection of the environment or instream uses. Instead, they
: require the Commission to “assess” and “consider” certain effects, studies, standards, and

assessments concerning water quality, groundwater, groundwater recharge, bays, estuaries,
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and fish and wildlife habitat. After these assessments and reviews, the Commission is

-~ required to include permit conditions to protect the environment, but only to the extent the

IR

Commission considers such profections “necessary” and “practicable,” “when considering
all public interests.” PFD at 74. Emphasis added.

The Judges clearly believe that the burden of proof on BRA on the impacts on instream use
issues, such as recreational uses, is not as heavy as the burden on BRA for impacts on senior water
rights. FBR does not like that result, but it is not unreasonable. While the reasoning of the ALJs on
why impacts on senior water right holders cannot be determined could be applied equally to all
other uses of the water, there are differences in the language used for senior water right holders and
the environment or recreational uses.

FBR does not, however, agree that the test for these instream uses is set at the low bar the
PED then suggests, There would be almost no burden of proof on BRA and other applicants under
the position suggested in the PFD to present evidence with which the Commission could assess and

consider the effects. BRA did not even identify the potential effects, much less provide the date

needed to assess them.

The Judges may not have intended to suggest that BRA has almost no burden to identify

potential impacts and facts that the Commission can then use to “assess and consider,” the impacts,

but that is how it appears. While the PFD states that the Commission has broad discretion, the issue
is not the extent of discussion, it is the burden of proof on BRA.

The PFD does not identify the burden on BRA to present information which the
Commission can assess and consider. It just says it is low. It appears from the PFD that the Judges,
like the ED’s witnesses, are simply willing to accept the settlement reached by BRA and TPWD,
and the broad statements that the settlement should protect instream flows.

FBR presented one clear case where they do not—the John Graves Scenic Riverway, BRA
responded with a vague promise, accepted by the Judges, that some later agreement with FERC on

operations of Possum Kingdom dam will add adequate protections. Such an agreement certainly
24



could help. There is, however, no evidence that any needed flows will be required, or if they are,

i whttior they will bs fimed fo fill hieeds for fish and wildlife or fecreational uses. Clearly theold —

il idea of instream flows some minimum flow is no longer accepted as the right approach to mimic

! . natural flow conditions for a healthy environment. The TPWD-BRA agreed flow regimes show that.
Moreover, there are at least 6 other segments that are also simply subject to the type of

o subsidence flow requirement that applies to the segment below Possum Kingdom dam.

- TCEQ has already set a precedent for the burden of proof and BRA failed the test. The
September 2004 letter from the EIY’s permit manager for this application stated, in essence, that it is
the policy of TCEQ—for a significant water right—ihat an applicant prepare and present studies of
the environmental impacts. FBR Ex 3-D at 2-3. BRA did not.

i { The test that the PFD sets out for applicants would indicate that TCEQ could not even make

such a request for studies in the future, because of the low bar for showing that instream uses are

a adequate. All an applicant has to do is have someone who can qualily as an expert to say that it is
so, even if that person has done no analysis. That would be a tetrible precedent.

FBR believes that the ED did not follow-up on the requirement that BRA do basic studies on

- the-impacts-becanse BRAand-FPWDreached-a-settlementwhich-appeared-to-the ED-to-be-a

N reasonable approach. FBR agrees that it is for some segments, but clearly not the segment with the

John Graves Scenic Riverway and several other segments. TPWD’s documents show that it sought

flow regimes for these other segments, but simply settled for half a loaf. Neither TPWD nor BRA

U has presented any reason for treating the John Graves Scenic Riverway differently than other

segments, Given its location downstream of a reservoir where BRA 15 seeking additional water

from a theoretical firm yield, this segment is particularly vulnerable.



The ED, however, does not have to follow up on its request for studies to make it part of

~ BRA’s burden. The 2004 request set out the only evidence of the EI)’s practice and interpretation  ~—

of the law.

It was then BRA’s burden to identify the potential impacts and provide information with
which the Commission can assess those impacts. In some cases, that may require studies. For some
aspects, such as recreational uses, BRA did not even identify any recreational uses or potential
impacts. It did not provide any facts on how the proposed appropriation would affect such
recreational uses. [t did almost nothing.

Witnesses for BRA and the ED did express opinions that on balance recreation would be
protected, but they had no data or information as to the bases for those opinions. There was nothing
in the record and no showing of any expert type evaluation to reach the conclusions. In fact, the

conclusions simply accept a rosy scenario, not the conditions allowed in the permit.

As aresult, all that would be required in the SysOp permit for insfream flows in the JGSR 1s
the very minimum or “subsistence flow” of 32 cfs. The testimony made it clear that this flow is only

set to protect water quality. There was no evaluation of the impacts of such minimum flows on

recreationror-on-fishrand-wildlife-to-support-any-expert-opition:

The draft permits would allow that 32 cfs flow 24 hours a day, 7 days a week and 365 days a
year. One would have to be willing to trust BRA to exceed that minimum flow, in order to reach an
opinion that there will ever be enough water in the river to canoe this scenic riverway, the only
scenic riverway in Texas. The permit should include tequirements for any such assumptions.

Even if we assume something more might flow into this segment, there is no evaluation of
the timing of more flows, Will they be on weekends where recreation will occur? Will they be in
the spring when pulses for spawning are needed? There is no evidence or testimony that any set of

conditions protects the environment, fish and wildlife habitat or recreational uses. There are just
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P’ general, “everything will be fine” type of statements, that do not qualify as expert opinions under

'l‘c:xiaréilau.:v.7

As the Judges explain in their PFD, for recreational use, there could be benefits and harm to
different types of recreational uses, High flows could benefit boating; low flows could benefit wade
fishing. There are statements like that in the evidence, but those statements do not constitute
evidence and certainly do not meet any reasonable test of a real burden of proof for instream flows
L for recreational uses. They do not let the Commission consider and assess impacts. They are
! ih conclusory, and either have to be accepted as true or not.

The low flows that support fishing could come at times where high flows are needed for
boating, and vice versa. There is, again, however, nothing in the evidence to support any finding

that there will be any flows except 32 cfs.

What BRA is asking is that the Judges and Commissioners assume that BRA will do better

— than the minimum requirements. Testimony on the FERC releases could have been the evidence on
f ! ( which to base such an assumption, but BRA would even not present it. It would not make any
. specific commitment to any specific flow requirements that might result from a FERC-BRA
;E———agreelrrenthrthe'future.—lfBRA—had-presented—that'-irrformatifm-or-commi-t—ment—’the—hrdges—a:nd—f:he
! f Commission could then “assess and consider” whether the flow regimes were adequate, timed
correctly, etc.
FBR appreciates the Judges’ proposal to include the FERC — BRA release agreement for the

JGSR, but even if that turns out to be a meaningful flow regime, there is nothing like it for many

other segments. Moreover, there is nothing to require BRA to continue meeting such flow regimes.

: ' ? As is explained in FBR’s written argument, FBR has a very serious concern that the judicial test of the adequacy of
' what can be accepted as expert testimony is being ignored or rejected. FBR provided a legal brief on this issue as
Appendix B to its writien argument. FBR incorporates that brief here to avoid attaching it again,
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All BRA has to do is convince FERC to drop the flow requirement. BRA could, for example,

A

sunbly show rfha;tﬁTCEQ’Wrrﬁifr’s roir ruie§ reQﬁire'BRATo ‘meet some | ﬂéwi’sfalifdards.

Moreover, as a precedent for future BRA applications, the WMP process and other
applications, this PFD could greatly limit the ability of TCEQ and affected parties to urge a stricter
burden of proof. |

Thus, FBR urges the Judges to reconsider their proposal on these instream flow issues, and,
at a minimum, encourage the Commissioners to avoid defining the test for the burden of proof for
the environmental and recreational flow requirements for permit applications for large
appropriations.

5. Term Permits: The PFD accurately explains why BRA’s request for appropriation of
water that is already appropriated under the Allens Creek Permit should be denied. FBR agrées with

this analysis and recommendation.

The PFD also explains why BRAs request should not be treated as a request for a ferm
permit and should not be granted as a term permit. FBR agrees with this analysis as well.

The PFD, however, then provides an alternative proposal, suggesting that “the Commission

could-consider-whether-to-grant-BRA-atermrpermit-forthe-202;000-acre=feet-of Allens-Creek——mmm

Permit water for a specific term of years.” PED, p. 60. The PFD reasons that this “might be
appropriate if the Commission chose to view the granting of such a term permit as a partial grant of
what BRA applied for.” Id. FBR disagrees with this proposition.

As the PFD correctly noted, BRA has not applied for a term permit. PFD, p. 58. None of the
various proposed permits submitted by BRA includes a specific term of years for the Allens Creek
Permit water, as is required for a term permit, Tex. Water Code § 11.1381(a). No modeling was

done for a term permit. No notice was given of any request for a term permit.
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. 1t should be noted that the ED’s position is that the permittee for an underlying perpetual

1 ‘ : rwateirrright cannotﬁéé éﬁpl&f for a term permit For that sarme walet. A§ fﬁéED”s’ﬁéfmif writer
explained, water that is currently in the Allens Creek permit is now available to others for term

| | | permits. Ellis Hearing Testimony, Tr. 1734-1735. Granting BRA a term permit for the water

would deprive others of the opportunity to apply for this water, and BRA has presented no evidence

b of current need for this water that is now available for others.

6. Scope of Public Welfare: The PFD again proposes an unnecessary and far-reaching

I policy-type decision in attempting to define the scope of the factors that can be considered by the
Commission in the test for public welfare. FBR disagrees with the approach proposed in the PFD.
Yet, again, it is unnecessary to engage in this type of ad-hoc rulemaking here.

* Tn addressing public welfare tests, the PFD essentially treats the public interests the same as

' public welfare. It then applies the same factors to the two terms. Relying on the Supreme Cowrt’s

opinion in the Popp case, Railroad Comm'n v. Texas Citizens for a Safe Future & Clean Water, 336

l ! k S.W.3d 619 (Tex. 2011), the PFD then recommends limiting the relevant factors to those that are
included in other sections of Chapter 11 of the Water Code. See PFD, pp. 108-09. The PFD posits

é—i“t—ffﬁt'fa_ctwﬂﬁtmlﬁdédmmgxtamtesm-TGEQ-ru-les—are—au-tside—the

Commission’s jurisdiction and ficld of competence, and thus, not within the scope of the public-

interest or public-welfare inquiry. The PFD, however, has taken too limited a view of the scope of
public interest and public welfare,

The Popp case cited in the PFD is not, applicable to a water rights case for several reasons.
In that case, the Supreme Court was presented with the issue of whether the Railroad Commission
was required to consider traffic safety concerns when assessing an application for an injection well.
o Popp, 336 S.W.3d at 621. In holding that traffic safety concerns are not among the public interest

criteria that the Railroad Commission must consider, the court noted that: (1) the Railroad
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Commission’s responsibilities are quite limited; (2) the Railroad Commission’s area of expertise is

- 3 ~ likewise limited; and (3) the Railroad Coﬁﬁiiééi6n’1ﬁd’ﬁevefﬁéf6re'c?)hs’iﬂeﬁd'ffdfﬁé'ééfetyi o

concerns as part of its public interest analysis.

Importantly, the Supreme Court clearly distinguished the Railroad Commission’s limited
‘ authority regarding public interest from TCEQ’s broader public interest authority and its broader
expertise. Id. at 626-27 & 628-29. Indeed, this was part of the basis for its holding: “TCEQ is not
limited to consideration of these [statutorily listed public interest] factors.” Id. at 627.
: i Unlike the Railroad Commission, the TCEQ has broad responsibilities, rooted in the Texas
Constitution. The State is charged with 6onserving public waters, which it holds in public trust for
L the use and benefit of the public. Tex. Const. Art. ITI, § 49-d; Art. XVI, § 59. In order to uphold this
constitutional responsibility of conserving public waters for the use and benefit of the public, the

State (and thus, TCEQ) cannot take such a narrow view of what constitutes the public’s interest and

welfare,

i TCEQ also has a history of broadly interpreting its responsibility to consider public welfare.
. There is no evidence that TCEQ (or its predecessors) has ever taken the type of narrow view of its
1

'f;——-!—public-interest-and-pub'li'c-we'Ifare-respons:i-bﬂ‘i-tiﬂs—in-the-past—that—the—Rai—lroad-G@mm-i-ssien—teok.—@f
‘ r Popp, 336 S.W.3d at 632 (Railroad Commission has never considered traffic safety concerns in its

[ongstanding construction of public interest).
Significantly, there is precedent for the broader scope. For example, when the Texas Water

. | Commission (one of the predecessor agencies to the TCEQ) was considering an application for a

permit to construct a dam and reservoir on the Paluxy River, the TWC recognized that the proposed

: ' reservoir eould have adverse consequences on historic features, namely a series of 2,000 dinosaur

tracks made by brontosaurs, pterodactyls, and other species that are preserved in the limestone beds

in and around the Paluxy River. See City of Stephenville v. Texas Parks & Wildlife Dep't, 940
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S.W.2d 667 (Tex. App.~-Austin 1996, writ denied). Instream flows affect the tracks, and the

agency not only accepted eviderice of that fact, it adopted a position that it could protect such

historic or cultural features.

That decision is consistent with the agency’s broad discretion--under the Texas Constitution
and statutory directives--in determining what public interest means and what factors to consider.
Publié Util. Comm’nv. Texas Tel. Ass’'n, 163 8.W.3d 204, 213 (Tex. App.—Austin 2005, no pet.).
In considering the public’s intercst, an agency must typically assess competing policies and weigh
both the potential benefits and the potential harms associated with the proposed permit. id. at pp.
212-13, 216, When making a decision that implicates the public’s water resources, the Commission
must consider a broader array of competing policies.

That decision is a reflection of the position TCEQ has historically taken. The regulatory

guidance on water rights (FBR Ex 14) is part of that history. It shows a very different approach to

that of the Railroad Commmission.
This guidance is relevant here.® Tt is a reflection of TCEQ’s interpretation at the time of the

guidance and is relevant to the issue of whether TCEQ has a long standing interpretation that it is

new-trying-to-change—If-as-here;there-isne-writtenrule;guidanee-or-deeision-by-the-Commission
to the contrary, the position of TCEQ in that guidance is very significant.

The guidance makes it clear that the agency read the term “public welfare” broadly for
purposes of the test for water rights permits.

In this case, the Judges have accepted that the issues raised by FBR, such as recreational use,
are covered by the term public welfare, The problem is the analysis in the PFD goes beyond that to
recommend that impacts on cultural or historic features or impacts on local economic interests are

beyond the scope of the test of public welfare, It is not necessary for the P¥D to recommend

8 FBR believes that the guidance is relevant and significant on othet issues where the agency was interpreting laws and
rules that have not changed and where the agency has not expressed any other position until this hearing,
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consideration of such matters. FBR urges the Judges to revise the PFD and the Commission not to

take & pbéitioﬁ orrthe ’sﬁOpTﬁf T)ﬁb’l’ié*WEff&fﬂiﬁééit’ﬁé:éd notdosohere, —

7. Wetlands: As was discussed in the Introduction, FBR disagrees with the PFD’s position
that protection of wetlands is outside the scope of this or any water right permit proceeding. The
Legislature included consideration of the need to protect all fish and wildlife habitat in adopting
Section 11.152° and making it part of the test in Section 11.134 for permit issuance.'® To date,
TCEQ has read that provision of the [aw to include consideration of wetlands.

TCEQ rules for assessing fish and wildlife habitat specifically provide for protection of
wotlands. 30 TAC 297.5(¢) & (f). ! TCEQ rules set out the clear state policy that is based on a
broader statewide policy. 1t has been adopted in other states, as well as federal programs.'* The
state policy requires efforts to achieve “no net loss of wetland functions™ as a result of the issuance

of large water right permits and other significant projects in Texas. Wetland functions are defined in

TR T 8. 4 4 1 1 1 1 . . 1 1 . 413
TCRY s waler quality standards, where wetlana protection 15 also emphasized,

? ASSESSMENT OF EFFECTS OF PERMITS ON FISH AND WILDLIFE HABITATS. In its consideration of an
application for a permit to store, take, or divert water in excess of 5,000 acre feet per year, the commission shall assess

the effects, if any, on the issnance of the permit on fish and wildlife habitats and may require the applicant to

take reasonable actions to mitigate adverse impacts on such habitat. (Emphasis added.}

YACTION ON APPLICATIONS.... (b) The commission shall grant the application only if: ... (3) the proposed
appropriation:... (D) considers ...if applicable, the assessments performed under Sections 11.147(d) and (&) and
Sections 11.150, 11.151, and 11.152... (emphasis added.)

' Habitat Mitigation. (a) In its consideration of an application for a new or amended water right to store, take, or
divert state water in excess of 5,000 acre-feet per year, the commission shall assess the effects, if any,
of the granting of the application on fish and wildlife habitats. ...
(b) For an application for a new or amended water right to store, take, or divert state water,
the commission may recuire the applicant to take reasonable actions to mitigate adverse impacts, if any,
on fish and wildlife habitat....
{¢) The goal of the mitigation of wetlands is to achieve a “no net loss” of wetland functions and
values. In addition to aquatic and - wildlife habitat, wetland functions also include, but are not limited
to, water quality protection through sediment catchment and filtration, storage plans for flood control,
erosion control, groundwater recharge, and other uses.

"2 For example, the no net loss policy is included in the state coastal program. 31 TAC §501.33(a)(3) and 30 TAC
2792,

P30 TAC § 307.2 & 307.3(2)(81)&(82).
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8. Return Flows: As with other issues addressed by these exceptions, FBR again suggests
-——that the-Commission-defer reaching-a-decision on how-return flows-—particularly, future-return————
flows—should be permitted. As evidenced by the ample testimony presented by various witnesses,
this issue is currently in a state of flux. Although the Commission has held Work sessions and has
attempted to initiate some guidance on how return flows should be addressed, the issue is far from
resolved.

Rather than resolve the issue via this unprecedented request for water, the Commission
should deny this application for the other reasons reflected in the PFD and avoid reaching the issue
of return flows until it has had an oppoftunity to address, via rulemaking or other formal guidance,
the most appropriate manner of treating return flows, particularly future return flows.

The parties to this proceeding presented a range of very different interpretations of how

return flows should be appropriated. Parties also presented diametrically opposed positions

regatrdingthe-issue-of-whether-futurereturn-flows-should-be-permitted:
The PFD presents a third interpretation. The PEFDD presents a thoughtful and reasoned
interpretation of the applicable statutes and rules, and the Commission should consider this analysis

when it develops a rule or guidance on the issues.

FBR is particularly concerned with the issue of future return flows that are predicted to
come from use of groundwater. The PFD does not address BRA’s request for flows that originate
from future groundwater pumping, which BRA seeks. Prefiled Testimony of Gooch BRA Ex. 15, at
46. BRA has no legal basis to ask for future return flows of water that was not originally owned by
the state, such as groundwater.

TCEQ defines return flows as: “That portion of state water diverted from a water supply and

beneficially used which is not consumed as a consequence of that use and returns to a watercourse.”
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FBR’s other main concern is that the Water Code, including Section 11.046, should ensure
that any appropriation of return flows be done through the application of the requirements set out in
Section 11.134, just as any other new appropriation of water. As the PFD points out, though, BRA’s
application does not include sufficient, reliable data (s to the availability of water, for instance, and
the rates and places of diversion) to conduct an accurate Section 11.134 analysis. Moreover, BRA
cannot show that that the water it seeks “is available in the source of supply” as required by Section
11.134(b)(2).

IV. PRAYER
FBR supports the recommendation for denial of the permit. FBR requests that the other

options be dropped from the proposal for decision or not be a basis for any final order. FBR also

requests that the Judges recommend and the Commission rule that all issues that do not need to be

addressed to support denial of the permit be left unresolved and not part of any final order.
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