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CONCERNING THE § BEFORE THY, STATE OFFICE
APPLICATION BY THE §

BRAZOS RIVER AUTHORITY § OF

FOR §

WATER USE PERMIT NO. 5851 § ADMINISTRATIVE HEARINGS

PROTESTANT BRADLEY B. WARE’S
EXCEPTIONS TO THE PROPOSAL FOR DECISION

TO THE HONORABLE COMMISSIONERS OF THE
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY:

COMES NOW, Bradley B. Ware (“Ware”), protestants in the above styled
and docketed water rights contested case hearing before the Texas Commission on
Environmental Quality (“TCEQ”) and the State Office of Administrative Hearings
(“SOAH”) regarding the Application for Water Rights Permit No. 5851 by the
Brazos River Authority (hereafter “BRA”) and respectfully files the following
Exceptions to the Proposal for Decision. To that end, Protestant respectfully states

as follows:

I. INTRODUCTION

As the record in the second phase of this hearing establishes, Bradley B.
Ware was unable to participate in this phase of this complex request by BRA for
virtually all unappropriated water remaining in the Brazos River Basin. As a result
of Mr. Ware’s lack of participation, the Administrative Law Judges’ (“ALJs”)
analysis of the impact on this water right on water for agricultural purposes is

woefully lacking. The paragraph discussion provided by the ALJs on Page 195,



“H. Agricultural Use of Water,” is woefully inadequate in terms of its discussion
of a significant policy issue, and far out of touch with the reality of the agricultural
industry in Texas. The farmers and ranchers of Texas deserve much more

consideration than is offered in this Proposal for Decision.

II. APPLICABLE LAW
In stating the applicable water rights permitting law, the ALJs overlook the
most important law governing this contested case hearing, the Administrative
Procedure Act, Tex. Gov’t Code, §2001.001, ef seq. (“the APA”). The purpose of
the APA is stated as follows:

Tex. Gov’t Code, Sec. 2001.001. PURPOSE. It is the public policy
of the state through this chapter to:
(1) provide minimum standards of uniform practice and
procedure for state agencies;
(2) provide for public participation in the rulemaking process;
and

(3) restate the law of judicial review of state agency action.

Accordingly, even before the ALJs begin to apply Tex. Water Code, Ch. 11, Water
Rights, they must ensure that the proceedings are such that participants in the
hearing are afforded due process as specified in the APA. In this case, in
proceeding to decide major issues of policy and procedure for the TCEQ, the ALIJs
did not follow the requirements of the APA. Specifically, as noted in detail in their

discussion of return flows, there was no notice and opportunity to be heard on this
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important issue for any affected party who was not a participant in this contested
case hearing.

The consideration of return flows by the TCEQ pursuant to both Tex.
Water Code, §11.042 and §11.046 is a matter of general application and should be
accomplished via the notice and comment procedures of the APA. Specifically,
the ALJs are not empowered to conduct a rulemaking through a contested case
hearing, but are required to consider a case before them under TCEQ established
rules. Specifically, as to both Tex. Water Code, §11.042 and §11.046, the APA

provides:

Sec. 2001.004. REQUIREMENT TO ADOPT RULES OF
PRACTICE AND INDEX RULES, ORDERS, AND DECISIONS. In
addition to other requirements under law, a state agency shall:

(1) adopt rules of practice stating the nature and
requirements of all available formal and informal procedures;

(2) index, cross-index to statute, and make available for
public inspection all rules and other written statements of policy or
interpretations that are prepared, adopted, or used by the agency in
discharging its functions; and

(3) index, cross-index to statute, and make available for

public inspection all final orders, decisions, and opinions.

The TCEQ has taken no such action with respect to the consideration of return
flows. Instead, the TCEQ has considered matters on a case by case basis without
following the due process procedures set out in Tex. Gov’t Code, Ch. 2001, Subch.
B, Rulemaking. A contested case hearing such as BRA’s Application No. 5851
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does not provide the due process specified in the APA for actions implementing
State statutes, such as TWC, §11.042 and §11.046.

Under the APA, after adopting rules through the due process procedures
specified to implement TWC, §11.042 and §11.046, TCEQ is then required to

provide those rules to SOAH for each contested case hearing. Specifically:

Sec. 2001.058. HEARING CONDUCTED BY STATE
OFFICE OF ADMINISTRATIVE HEARINGS. (a) This section
applies only to an administrative law judge employed by the State
Office of Administrative Hearings.

(b) An administrative law judge who conducts a confested
case hearing shall consider applicable agency rules or policies in
conducting the hearing, but the state agency deciding the case may not
supervise the administrative law judge.

(c) A state agency shall provide the administrative law judge

with a written statement of applicable rules or policies.

In this case, the TCEQ provided the ALJs with various position statements
and statements of policy, but those positions, as the ALJs noted, do not have the
effect of duly adopted ruled implementing TWC, §11.042 and §11.046.
 Accordingly, the specific factual determinations of the ALJs based upon non-
existent regulatory determinations are voidable upon judicial review. Without
affording the public—not just the persons who had standing to participate in this
contested case hearing—the procedural due process specified under the APA, the
actions of the TCEQ with respect to the Proposal for Decision would be reversible

under a substantial evidence review as being made through unlawful procedure or
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arbitrary, capricious or characterized by abuse of discretion or clearly unwarranted
exercise of discretion in accordance with Tex. Gov’t Code §2001.174,

III.  WATER FOR AGRICULTURAL PURPOSES

The central premise of the ALJs’ discussion is that BRA should be authorized
to appropriate remaining water available in the Brazos River Basin because BRA
with its reservoir system can then make that water available to Brazos River Basin
family farmers and ranchers. The problem with that analysis is that it is at odds
with the facts of this case. There are significant water rights holders in the Brazos
River Basin such as Ware who were, and/or still are holders of term permits with
priority dates superior to the priority date of BRA’s Application No. 5851,
Consequently, granting Application No. 5851 is not a benefit to the Brazos family
farmers and ranchers. The ALIJs propose to follow unwritten TCEQ policies
which:

A. Do not recognize or consider term permits in Brazos River Basin Water

Availability Models;

B. Do not recoghize or consider the priority dates of term permits, such as
Permit No. 5594, previously owned by Ware as compared to later applicants
for water rights such as BRA; and

C. Proposes to appropriate water to BRA under Permit No. 5851 which water,
primarily in the form of return flows was previously permitted to farmers

and ranchers for agricultural purposes.

The ALJs’ Proposal for Decision recommends that water, primarily in the form of
return flows, which was previously available and authorized to be appropriated

for agricultural purposes under individual water rights, will now be appropriated
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to BRA under Permit No. 5851, The ALJs’ determination that Permit No, 5851 is
not detrimental to the public welfare under Tex. Water Code, §11.134(b)(3)(C) is
inconsistent with the actual granting Permit No. 5851 will have on agricultural
water rights with earlier priority dates. Again, the ALIJs propose to take action in
this limited contested case hearing setting on matters which have wide ranging
consequences beyond the participants in this hearing without affording affected

members of the public due process as specified in Tex. Gov’t Code, Ch. 2001,
Subch. B, Rulemaking.

IV. CONSIDERATION OF RETURN FLOWS

As specified above in the discussion of applicable law, the ALIJs failed to
provide members of the public who would be affected by the determinations of
TCEQ policy on return flows with due process as specified by Tex. Gov’t Code,
Ch. 2001, Subch. B, Rulemaking. The ALIJs’ Proposal for Decision performs a
rulemaking function using an unlawful, contested case hearing procedure. Just as
the TCEQ did with the environmental flows requirements, this case should be held

in abeyance until the TCEQ adopts rules to implement TWC, §11.042 and
§11.046.

V. SUMMARY AND CONCLUSIONS

CONSIDERING THE FORGOING, Ware respectfully requests that the
Commission grant these exceptions and hold any decision on this Proposal for
Decision in abeyance until such time as the Commission adopts in accordance with

the APA, Tex. Gov’t Code, §2001.001, et seq. written policies and rules
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specifying: (1) the consideration of term permits in determinations of water
availability: (2) the availability of State water in the form of return flows on the
basis of priority; and (3) the consideration of return flows in water rights

permitting.

Respectfully submitted,

WEBB & WEBB

ATTORNEYS ATLAW

211 East Seventh Street

Austin, Texas 78701

Tel: (512} 472-9990

Fax: (512)472-3183

g hill.webb(@webbwebblaw.com

By:

State Bar No. 21026300
ATTORNEYS FOR BRADLEY B. WARE
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document has been served

via hand delivery, facsimile, electronic mail, overnight mail, U.S. mail and/or Certified Mail

Return Receipt Requested on all parties whose names appear on the attached mailing list on this

he af%) day of A“ﬂ”it , 2015,

FOR THE ADMINISTRATIVE LAW JUDGES:
Hon. William G. Newchurch

Hon. Hunter Burkhalter

State Office of Administrative Hearings
300 W. 15 St., Suite 502

Austin, TX 78701

512-475-4993

512-322-2061 (fax)

Via Electronic Upload

FOR THE FRIENDS OF THE BRAZ0OS RIVER AND BRAZ0S
RIVER ALLIANCE:

Richard Lowerre

Lowerre, Frederick, Perales, Allmon, & Rockwell
707 Rio Grande St., Suite 200

Austin, TX 78701

512-469-6000

512-482-9346 (fax)

ri@lf-lawfirm.com

FOR CiTY OF GRANBURY AND LAKE GRANBURY
COALITION:

Ken Ramirez

ken@kenramireziaw.com

Law Offices of Ken Ramirez

901 Mopac Expressway South

Barton Oaks Plaza One

Austin, Texas 78746

512-329-2722

512-329-2707 (fax)

F OR THE CITY OF LUBBOCK AND TEXAS
WESTMORELAND COAL COMPANY:

Brad Castleberry

Lloyd, Gosselink, Rochelle & Townsend, P.C,
816 Congress Avenue, Suite 1900

Austin, Texas 78701

512-322-5800

512-472-0532 (fax)
Beastleberry@lglawfirm.com

FOR NRG TEXAS POWER LLC:
Joe Freeland

FOR THE CHIEF CLERK:

Bridget Bohac

Office of the Chief Clerk, MC 105

Texas Commission on Environmental Quality
P.O.Box 13087

Austin, TX 78711-3087

512-239-3300

512-239-3311 (fax)

Via Electronic Upload

For DoW CHEMICAL CO.:

Fred B. Werkenthin, Jr.

Booth, Ahrens & Werkenthin, PC
515 Congress Ave., Suite 1515
Austin, TX 78701-3503
512-472-3263

512-473-2609 {fax)

fow@baw.com

F OR THE CITY OF ROUND ROCK:
Steve Sheets

Sheets & Crossfield PC

309 E. Main St,

Round Rock, TX 78664-5246
512-255-8877

512-255-8986 (fax)
slsheets(msheets-crossfield.com

FOR THE FRIENDS OF THE BRAZOS RTVER, KEN HACKETT
AND BRAZOS RIVER ALLIANCE:

Marisa Perales

Lowertre, Frederick, Perales, Allmon, & Rockwell

707 Rio Grande St., Suite 200

Austin, TX 78701

512-469-6000

512-482-9346 (fax)

matisa@lf-lawfirm.com

FOR CHISHOLM TRAIL VENTURES, L.P.:
Monica Jacobs
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Mathews & Freeland LLP

8140 N. Mopac Expwy., Westpark I, Suite 260
Austin, Texas 78759-8884

512-404-7800

512-703-2785 (fax)

jfreeland@mandf.com

FOR TEXAS PARKS AND WILDLIFE DEPARTMENT:
Colette Barron-Bradsby

Texas Parks and Wildlife Department

4200 Smith School Rd.

Austin, TX 78744

512-389-8899

512-389-4482 (fax)
Coletie.barron(@tpwd,state tx.us

FOR THE EXECUTIVE DIRECTOR:

Robin Smith, Staff Attorney

Ruth Ann Takeda

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P.O. Box 13087

Austin, TX 78711-3087

512-239-0463

512-239-3434 (fax)

rsmith{@tceq.state.fx.us

FOR THE CITY OF LUBBOCK AND THE CITY OF CQLLEGE
STATION;

Jason Hill

Llyod Gosselink Rochelle & Townsend, P.C.

816 Congress Ave., Suite 1900

Austin, TX 78701-2442

512-322-5855

512-874-3955 (fax)

ihill@lglawfirm.com

FOR THE CITY OF BRYAN:
Jim Mathews

Mathews & Freeland LLP
P.O. Box 1568

Austin, TX 78767-1368
512-404-7800
512-703-2785 (fax)
jmathews@mandf.com

FOR THE NATIONAT WILDLIFE FEDERATION:
Myron J. Hess

44 East Ave., Suite 200

Austin, TX 78701-4384

512-610-7754

Monica.jacobs@kellyvhart.com
Diana Nichols
Diana.nichols(@kellyhart.com
Keily, Hart & Hallman, P.C.
303 Colorado, Suite 200
Austin, TX 78701-2944
512-495-6403

512-495-6601 (fax)

For PuBLIC INTEREST COUNSEL:

Eli Martinez, Attorney

Texas Commission on Environinental Quality
Public Interest Counsel, MC-103, Building F
12100 Park 35 Circle

Austin, TX 78753

512-239-3974

512-239-6377 (fax)

Eli.martinez@tceq.state.tx.us

For PossuM KINGDOM LAKE ASSOCIATION:
John J. Vay

Law Offices of John J. Vay

710 W. 14™ Street, Suite A

Austin, TX 78701

512-669-506%

855-669-5069 (fax)

jvay(@enochkever.com

FOR THE GULF COAST WATER AUTHORITY:
Molly Cagle

Partner, Baker, Botts, LLP

1500 San Jacinto Center

98 San Jacinto Boulevard

Austin, TX 78701

512-322-2532

512-322-250(fax)

Molly.cagle@bakerbatis.com

FOR THE GULF COAST WATER AUTHORITY:
Ronald J. Freeman

Freeman & Corbett LLP

8500 Bluffstone Cove, Ste, B-104

Anstin, TX 78759-7811

512-451-6689

512-453-0865 (fax)

rfreeman@fieemanandcorbett.com

FOR BRAZOS RIVER AUTHORITY:
Douglas G. Caroom
dearcom(@bickerstaff.com
Susan Maxwell
smaxwell@bickerstaff.com
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512-476-9810 {fax) Emily W. Rogers

hess@nwf.or erogers@bickerstaff.com
Annie E. Kellough Bickerstaff Heath Delgado Acosta LLP
National Wildlife Federation 3711 8. MoPac Expressway
44 E. Avenue, Suite 200 Building One, Suite 300
Austin, TX 78758 Austin, TX 78746
Phone: 512-610-7751 512-472-8021
kellougha@nwf.org 512-320-5638 (fax)

For CITY OF HOUSTON:
FOR CiTY OF ROUND ROCK! Edmond McCarthy, Jr.
Stephan L. Sheets emccarthy@jacksonsjoberg.com
Sheets & Crossfield, P.C. Edmond McCarthy
309 E Main Street emc(@jacksonsjoberg.com
Round Rock, Texas 78664 Jackson, Sjoberg, McCarthy & Townsend, LLP
512-255-8877 711 West 7™ Street
512-255-8986 (fax) Austin, Texas 78701
steve@scrriaw.com Phone: 512-472-7600

Fax: §12-225-5565
FOR CITY OF GRANBURY, HOOD COUNTY AND LAKE FOR MIKE BINGHAM:
GRANBURY WATERFRONT OWNERS ASSOCIATION: Mike Bingham
Jeft Civins 1251 C.R. 184
Haynes & Boone, LLP Comanche, TX 76442
600 Congress Avenue, Suite 1300 254-842-5899 (phone)
Austin, Texas 78701
512-867-8477
512-867-8460 {fax) FOR MIXE BISETT:
Jeff.civinsi@haynesboone.con Mike Bisett

13415 Mount Airy Dr.
John Turner Cypress, Texas 77429
John.turner@haynesboone.com 713-213-2581 (phone)
Andrew Guthrie mgbldbaentouch.net
Andrew.Guthrie@haynesboone.com
Haynes & Boong, LLP

2323 Victory Avenue
Dallas, Texas 75202

214-651-5671 '
214-200-0780 (fax) ‘ Z{ ;

GWENDOLYN HiLL WEBp !
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