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APPLICATION OF TAPATIO § BEFORE THE STATE OFFEEE
SPRINGS SERVICE COMPANY, INC. § . ~ i
TO AMEND CERTIFICATES OF § - orF
CONVENIENCE AND NECESSITY § 2
NOS. 12122 AND 20698 IN KENDALL § i
COUNTY, TEXAS § ADMINISTRATIVE HEARINGS

THE EXECUTIVE DIRECTOR'’S RESPONSE TO RATEPAYERS’ EXCEPTIONS

TO THE HONORABLE WILLIAM G. NEWCHURCH, ADMINISTRATIVE LAW
JUDGE OF THE STATE OFFICE OF ADMINISTRATIVE HEARINGS:

COMES NOW, the Executive Director (“ED”) of the Texas Commission on
Environmental Quality (“TCEQ” or “Commission”), by and through Jessica Luparello, staff
- attomey‘ in the Commission’s Eniziromnenial Law Division, pursuant to 30 TEXAS
ADMINISTRATIVE CopE (“TAC”) § 80.257 and 1 TAC § 155.59, and files this ’Response to tlie
Ratepayers’ Exceptions. | |

INTRODUCTION

On July 6, 2006, a hearing on the merits was held regarding the TCEQ’s approval. of
Tapatio Springs Service Company"s (“TSSC”). application to amend its Certificate of
Convenience and Nebessity (“CCN”) Numiiers 12122 and 20698 to extend water an(i sewer
sérvice in Kendall County, Texas. On October 6, 2006, the presiding Administrative Law Judge
(“ALJ”) published his Proposal for Decision (“PFD”) agreeing with the ED’s recommendation
that the Commission approve TSSC’s application. On October 26, 2006, Elizabeth Martin,
representative for ihe ratepayers (“Ratepayers”), filed Exceptions to the PFD claiming TSSC’s

amendment application should be denied.



REPLY

I The TCEQ has the Statutory Authority to Approve CCN Amendments Under
the Circumstances Existing in This Case.

Pri:o.r to.‘ enactnvl‘enf of House Bill No. 2876, the TJ‘E_XAS'Y WATER CODE (“TWC”) §
13.254(a>);>stated that, “The commission at any time after notice and hearing may revoke or
amend any cel*tiﬂqate of ‘publié ‘convenience and néc‘essity‘ with ‘the Written consent ovfj‘t"hev
certificate holder. . . ! Ratepayers incorrectly contendl_that § 13.254 does not allow the TCEQ
to expand a utility’s CCN into an area not already certificated to that utility.? The statute,
howe\}er, vests the TCEQ with the power to amend any CCN. It does ﬁot, as claimed by
Rateﬁayers, 1i‘mit thé ‘TCEQ in its amcndment powers to reducing or ‘ifansferriﬁg service aréé.é |

- - Moreover, as correctly noted by the ALJ, the TCEQ has for many years routinely granted
CCN amendments expanding service. area, indicating' that Commission interpretatioﬁ of Chapter
13 of the TWC. authorizes such action.* While only the legislattlre can delegate powers fo state
agencies, the legislature’s decision over many legislative terms to not disturb the TCEQ’s
practice of approving CCN amendments exiaanding a utility’s service afea beyond the boundaries
of ité current CCN indicates the llegislature’s assent to the TCEQ’s exercise of such power.

TSSC met the § 13.254 statutory 1'edi1ireméntsof providi@g written consent to amendment
by submitting a signed application requesting am‘endment to.its certificate numbers 12122 and

20698.. The TCEQ, therefore, has the authority to amend “any” of TSSC’s CCNs to which it

' TEXAS [WATER] CODE ANN. § 13.254(a) (Vernons 1997).
2“Ratepa‘yers’ Brief Filed in 'I){espon's'ev to SOAH PFD and Exceptions (hereinafter Exceptions), page 3.
>Id. at 4.

‘ PED, page 4.



gave written consept to amendment, provided that the CCN amendment is “necessary for the
service, accommodatioh, convenience, or safety of the public.”5
IL. | A Valid Request for Service Exists in the Requested Area.

As correctly noted by your honor, CDS International Holdings, Inc. (“CDS”;, “is
systematioaily plannillg an extensive residential development in the Requested Area and has
requested TSSC provide the necessary utility services.”® Nothing raised by Rétepayers in their
Exceptions calls CDS’s request into question.

Moreover, ’the Non Standard Service Agreement (“Agreement’) between TSSC and CDS
remains valid and enforceable despite Ratepayers’ assertiqn that it is null and void. The
Agreement states that, “[t]his agreement shall expire and be null and void if work on the
Extension does not begin Withil’l. twenty-four months after approval éf this Agreement . . ..” The
sentence, however,vconoludesv with, “however, if any claim or suit is filed relating to this
Agreement, this Agreement shall continue in effect until such claim or suit is finally resolved.”’

This very suit relates to the Agreement in that it will determine whether TSSC is grantéd
a CCN for the requested area and, consequently, whether TSSC and CDS can begin work on the
Extension by extending TSSC’s water and wastewater systems into the requesfed areé. The

Agreement, by its own terms, remains valid and enforceable and continues in effect until this suit

is resolved. Thus, a request for service remains as evidenced by the valid Agreement.

3 TEXAS [WATER] CODE ANN. § 13.246(b).
STr. 8.

T Ex. A-1, subex. 1, attch. B., page 13. The “Extension” refers to the exténsion of TSSC’s water and wastewater
systems into the requested area totaling approximately 5,000 acres. -
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‘III.  TSSC has an Adequate Water Supply to Serve Current Customers and Future
Customers in the Requested Area.

TSSC has an adequate supply of water to serve curlent custome1s as well as futute
customers in the 1'equested area. Ratepayels attempts to show otherwme are mlstaken and
unsuppoﬂable by the record.

a. GBRA Verbal Agreement
Whlle Ratepayels allege that GBRA has no verbal agreement w1th TSSC, Ratepayels
failed to prov1de evxdenoe in the record that, 1f true, supports thelr allegatmn Ratepayels instead
attempt to submlt new ev1denoe in the form of afﬁdav1ts of W E. West Jr. and Dav1d Welch
after the reoord has closed
Accmdmg to TEXAS GOVERNMENT CODE § 2001. 060 a contested case hearmg record
includes:
(1) . each pleading, motion, and intermediate ruling; (2) evidence received or
- considered; (3) a statement of matters officially noticed; (4) questions and offers of
proof, objections, and rulings on them; (5) proposed findings and exceptions; (6)
each decision, opinion, or report by the officer presiding at the hearing; and (7) all
staff memoranda or data submitted to or considered by the hearing officer or
members of the agency who are involved in making the decision. . . -
While the record does include exceptions, it clearly does not include attachments to. those
exceptions submltted as new ev1dence after the record closes.
The Proposal for Decision must be based on evidence in the record. 8 In the case at hand,

no evidence in the record indicates that GBRA did not agree to amend its existing contract with

TSSC to increase the amount of treated water it supplies to TSSC. Additionally, nothing in the

# TEXAS [GOV’T] CODE ANN. § 2001.141 (Vernons 2006) (stating that findings of fact must be based only on
evidence and matters that are officially noticed); TEXAS [GOV’T] CODE ANN. § 2001.062 (requiring that PFDs be
prepared by the individual who conducted the hearing or by one who has read the record; 80 TEX. ADMIN. CODE §
80.252 (West 2006) (requiring that PRDs shall be filed by the Judge who conducted the healmg or by a substitute
judge who'has tead the record). - :



record indicates that finding of fact number 5 i, regarding the water availability from GBRA to
utilities in the Kendall County area, is incorrect.

The ED has great coﬁcern regarding Ratepayers’ attempt to add additional information to
the record at this late date. Allowing Ratepayers to submit new evidence prejudices the parties
by robbing them of an opportunity to question Mr. West and Mr. Welch regarding statements
made in their affidavits. The ED, therefore, requests that your honor not allow the affidavits of
Mr. West and Mr. Welch to become part of the record and deny Ratepayers’ exception regarding
GBRA’s verbal agreements.

b. Groundwater Availability

While Ratepayers attempt to show that a potential lack of groundwater in the Hill
Céuntry PGMA, in which Kendall County lies, leaves TSSC with an inadequate supply of water,
such is not the case. Thé ED considers multiple water sources when determining the ability of an
applicant to provide adequate service. Such sources may include stored water, groundwater,
surface water, and purchased water. Mr. Matkin indicated that multiple water sources will in fact
be used to serve the requested area.” Groundwater availability, thus, is not determinative in
assessing whether TSSC has an adequate supply of Water. |

Moreover, Ratepayers complain that the ED did not check whether TSSC could pump
groundwater, and in what amount, from the aquifer managed by the Hill County PGMA. In the
case at hand, the ED’s staff relied on representatiéns made by TSSC regarding groundwater
sources. Nothing in the record indicates that such reliance was misplaced. In fact, Ratepayers

themselves indicate that 1,087 acre feet of unallocated groundwater exists in Kendall County.'”

? Prefiled of Mr. Matkin at 4, lines 36-43 (indicating that wells and storage facilities will be constructed in the
proposed development and that, at times, GBRA water will be supplemented with such water).

19 Exceptions, page 7. 4,591 acre feet of total supply minus 3,504 acre feet of already allocated water equals 1,087
acre feet of unallocated water.



F inélly, Ratepayers request that the ALJ incorporate into his findings of fact that. the
amount- of water to be extracted from the Hill County PGMA by TSSé exceeds the Texas Water
Development Board’s (“TWDB”) estimate of unallocated water for Kendall County.'" However,
as indicated by Ratepayers themselves, this statement is unsupportable by the record. Assuming
that TSSC uses 1,020 acre feet of groundwater in Kendall County, and 3,504 acre feet ‘of
groundwater in Kendall County is already allocated, that totals 4,524 acre feet of allocated
groundwater in' Kendall County."> " The TWDB established the total éounty supply..of
groundwater at 4,591 -acre feet.!® Using the numbers Ratepayers used, there would remain 66
acre feet of groundwater available in Kendall County making Ratepayer’s,réquested finding of
fact wholly untenable. - S Gl ettt e e )

¢, Worse Case Scenario

Finally, assuming a worse case scenario in which GBRA made no x;erbal agreements with
TSSC and in which an inadequate supply of groundwater exists, TSSC is still not in danger of
having an inadequate water supply. As noted by your honor, the Agreement requires CDS to
~-obtain all of the water needed to serve the requested area. ~Should CDS fall short of its
obligations, TSSC could enforce the provision of the Agreement requiring CDS to ;)btain all
" necessary water and deny service ‘to. further CDS development in the requested area.'®
Additionally, if CDS could not obtain enough water to serve all 1,700, prpposed connections, the
requested area could still be developed with fewer connectioris for which: an adequate supply of

water exists.!®

1d. at 8 |

2 Bxceptions, page 7. »

'_3 Exceptiéﬁs, pﬁge '7 (ciﬁng Ex. A-1, subsex. 2, 4-75, Tabie 414, total K‘endall County Suppl.y).b
"Tr. 13, |

1% See Findings of Fact No. 41.



Because the record shows that GRBA made verbal agreements with TSSC regarding
water availability, because the record shows that unaﬂocated groundwater exists in Kendall
County, and because the Agreement does not require TSSC to serve customers in thefrequestcd,
area that CDS fails to secure water for, the ED requests that your honor not amend the PFD or
ﬁhdings of fact on these grounds.

IV.  TSSC has Sufficient Financial Capability to Serve Current Customers and
Future Customers in the Requested Area.

TSSC has sufficient financial capability to serve current and future customers. Ratepayers
attack TSSC’s financial capability primarily based on numbers calculated using facts contrary to
the record.” Namely, Ratepayers’ calculations are primarily based on their assumption that TS.SC
has not paid the debt owed to Clyde B. Smith in the amount of $905,146. This assumption is not
supported b‘y the record. | |

a. Debt Situation (debt-to-equity ratio)

Ratepayers rehash old arguments’ regarding TSSC’s debt situation. TSSC, as of
December 31, 2005, owed $891,809.00 in outstanding debts.!® At the hearing oﬁ the merits on
July 6, 2006, Mr. Parker testified under oath that TSSC paid the $905 ;146.00 debt owed to Clyde
B. Smith.'"” Mr. Dan Smith testified that if TSSC satisfied the $905,146.00 debt that TSSC’$
debt-to-equity ratio would improve significantly.'®

The ED reiterates that nothing in the record controverts Mr. Parker’s testimony. While
Mr. Parker misstated his position at TSSC, he voluntarily remedied his mistake.'”” To disregard

all of a witness’ testimony based on one misstatement, as recommended by Ratepayers, would

1 Bxhibit P-5, page 3, TCEQ Annual Report of December 31, 2005,
"7y, 17, lines 6-10 and at 20, lines 20-22 and at 21, lines 1-2.
8Ty, 110, lines 18-19, 25 and at 111, lines 1-7.

¥ 18.



set a dangerous precedent and likely effectively render the-sworn testimony. of numerous
witnesses invalid. Because TSSCpaid the debt owed to Clyde B. Smith, and because Ratepayers
have falled to show othe'rwise,. the ED requests your honor hot alter‘ the PFD of findings of fact
~ on these grounds.
b. Ratepayers Proposed Calcrllattons
Ratepayers also "attempt to calculate TSSC’s shaleholder equlty, debt-to-equity .ratio, |
‘retamed eammgs and net 1ncome however then calculatrons are ﬂawed Ratepayers state that
TSSC has negauve shareholder equ1ty of $616 500.00, in addltlon to outstandrng debt.®® The
| debt Ratepayels refel to is the $905 146 00 debt owed to Clyde B. Smlth It is preorsely because
of that debt however that TSSC has negatrve shareholder equlty If the debt were substantlally.
paid, as indicated by the record w1th resources separate from TSSC s balance sheet the equ1ty
becomes positive $288,695.00. Ratepayers 1nstead attempt to go out51de of the record, assert that
the debt owed to Clyde B Smrth was not pa1d and use that debt as a ba31s for calculating
TSSC’S shaleholder equrty o
Ratepayers also assert that TSSC S retamed eammgs ‘3,16 negatlve $1 293 378.00.2!
Wlthout any comment on the p0351b111ty of mlsclassrﬁed amounts, 1f TS SC pald the debt owed to
Clyde B. Smlth as 111d10ated by the record, the retalned eammgs would have to be reduced by
that amount. This leaves TSSC w1th negat1ve 1eta1ned earnings of $288 183.00. This amount
| would be more than offset by the category of “Addmonal Paid-in Cap1tal Wthll totals a posnlve

. $634 105 00. Addrtlonally, TSSC’s cash net income for the fiscal year endmg on December 21,

0 Exceptions, page 10.
2 Bxceptions, pages 10-11,

22 Beginning Retained Earnings ($-1,293,378) - Adjusted for debt repayment ($905,146) = Adjusted Retained
Earnings ($-288,183). '



,/

2004, is shown at $41,773.% This is after coveﬁllg an interest expeﬁse of $55,314.00. If,
however, the debt owed to Clyde B. Smith was paid, this interest paymelllt would no longer exist
land that amount ($55,314.00) could be added to the net income, putting it over $90,000.00.

In sum, Ratepayers based most, if not all, of their calculations regarding TSSC’s
shareholder equity, debt-to-equity fatio, retained earnings, and net income on TSSC not having
satisfied the $905,146.00 debt owed to Clyde B. Smith. The record, however, indicates this debt
was paid. The ED, therefore, recommends that your honor not amend the PFD or findings of fact
based on Ratepayers skewed calculations.

¢. New v. Existing System

Ratepayers contend that_ Mr. Adhikari testified that the proposed systems will be existing
systems, thereby allowing TSSC tQ avoid submitting information required of new, stand alone
systems.** Mr. Adhikari, however, did not determine whether the proposed systems will be new,
stand alone sysfems or part of existing systems.” Instead Mr. Adhikari indicated that he would
need to see final engineering plans and specifications before making such a détennination.26
Because no determination was made regarding whethér the proposed systems will be new, stand
alone systems or pért of existing Systeﬁls, TSSC was not required to subnﬁt data required of new,
stand alone systems, such as Item 6 on the TCEQ Amendment Application.

If it turns out that the proposed systems will not be inter-connected to the existing

systems, then they will be considered new, stand alone systems. TSSC might then be required to

submit documents, such as those contained in Item 6, to demonstrate that it has financial

K Exceptions, page 11 (citing Ex. A-1, subsex 1, attach. G).

* Exceptions, page 13.
% Tr, 134, lines 4-10.

26 1d.



“capability to operéte‘ and maintain a new water and/or sewer ‘system. HAMone,(v)vier, if it is
determined that the proposed systems ére new, stand alone systems then TSSC must obtain a
new. Public Water'System Identification Number (“PWS ID”) from the TCEQ. At that time, the
- TCEQ wéuld require TSSC to meet all the requirements for new, stand alone .systems before
assigning a PWS ID.. TCEQ’s review -of the final construction drawi‘;ngs for new, s\tand.‘a_loné
systems serves as a check point for ensuring that these systems comply with TCEQ rules. .

: .Mor‘eover, the ED is- not substituting a letter from CDS’s bank for the ihfqrmation
required of new, stand alone‘ systems in Item 6 of the TCEQ Amendment Applicati011.27; The ED
has not made 2 deterﬁlination on whether the proposed sysfems_will be new, stand.alone systems
_or part of existing systems. As such, the information in Item 6 was not required of TSSC and the
" ED is not substituting a letter from CDS’s bank for that information.
| Finally, Ratepayers correctly assert that it is TSSC’s burden of proof to show adequate
- financial capatbility.28 They largely did so through reliance on the Agreement requiring CDS to
" fund all necessary construction to serve the‘proposed area. Ratepaye1‘s have pointed to nothi_ng
-in the record indicating‘thét CDS cannot satisfy its obligation.zg While Ratepayérs vimply: that the
Bank of America letter stating that ‘C]jS has unrestricted funds in the low seven figure amount
available for use to comply with the Agreement is unreliable,* Ratepayers introduced nothing
* supporting their implication. Moréover,, as recognized by }}our honor? J‘_ch{ce Agfeement can be
amended to add a requirement that a déveloper contribute financially to aid c;onstruotidn'.in the

- requested area,®’ thereby not leaving TSSC to shoulder the burden alone should CDS back out of

%" See Exceptions, page 14.

#Id. at 15.

? See Tr. 28.

30 Bxhibit A-1 at exhibit 4, Bank of America Letter.

31y 30.
10



the development. Nothing submitted by Ratepayers disturbs this finding. The ED, therefore,
recommends that your honor not amend the PFD of findings of fact of these grounds.

V. TSSC has the Managerial and Technical Capability to Serve Current and
Future Customers in the Requested Area.

TSSC demonstrated that it posses the technical capability to serve current and future
customers. As correctly noted by your honor, Mr. .Parker has over fifteen years of experience
managing the daily operation of TSSC, TSSC has corrected all statutory and rule violations,
TSSC has satisfactorily addressed all issues raised in the latest TCEQ inspection of its facilities,
and TSSC currently operates a wastewater treatment facility that exceeds the sewer demands of
its customers. 2 Ratepayers would have your honor overlook TSSC’s good record and successful.
management based on what they characterize as high water loss. The ED recommends
otherwise.

As noted in the PFD, nothing in the record provides a basis for comparison to determine
if TSSC’s water loss is in fact high when compared to similar utilities.”® Additionally, TSSC
indicated that correcting water loss 1s a concern and recently repaired a major leak.** If anythin’g,
TSSC’s attention to its rate of water loss shows good management and technicai ability. The ED
requests that you honor not overlook all the positive indicators of TSSC’s managerial and
technic'al ability on the sole basis of what Ratepayers characterize as high water loss. The ED
recommends that your honor not revise the PFD or findings .of fact on these grounds.

VI.  The ED’s Staff Completed an Effective Review of TSSC’s Application.
The ED’s staff satisfactorily reviewed TSSC’s amendment application prior to

recommending approval. = Ratepayers prot‘est that the ED did not receive all 1'equestedv

2 Tr. 15-16.
31117,
3 Ty, 39, lines 6-11 and lines 21-25.

11



information and due to p‘ressut"e to approve applications approved TSSC’s application.®* This is
simply not the case. |

While the ED’s staff did not reeeive ell requested information, they clearly received a
sufficient amount on which to reooml_nend appreyal. ‘::Should this _haye not heen the' case, then
staff yvouid have recommended denial. 4The ED is‘satisﬁed \yith the t11for1hati011.‘prese11ted by
TSSC suppomng its apphcatlon To eyeﬂum the ED s dee1sron, as 1equested by Ratepayers
when the ED 1tself is satlsﬁed w1th responses to 1ts own 1equests seems unusual |

Your honor detemnmed that TSSC oamed its burden of pleof regardlng the requlremeltts
- for approving its application. 3% The ED sees no 111t’o1mat10n presented by Ratepayers Wthh
disturbs this conclusion. | Accordingly, the ED reeommehds that the PFD and tindings of fact’hot
be emended on these grourrels. | o o

- VIL TSSC isa Proper Apphcant for This Appllcatlon

A proper Apphcant for thls apphcatmn is TSSC It is TSSC Wthh ﬂled the amendment
apphcatlon It i is TSSC that w111 mamtam and operate the system Tt is TSSC as the ut111ty, that
will have to comply w1th all apphcable statutes and TCEQ rules regulatlng water and sewer
ut111t1es | | | |

Whlle CDS will bear the ﬁnallclal bmden of extendmg TSSC s system in the requested |
area, possibly de51g11 the system, and supply wate1 f01 the system these facts do not mean that
TSSC is an 111001'1ect apphcant for this apphcatlon In the Bexar Met case, the thnhsslon and -

Coult of Appeals allowed approval of a CCN f01 the C1ty of Bulverde even though GBRA Would

design, construct, ﬁnance, operate, and malntam the system. The facts of this case are similar

3% Exceptions, page 8-9.
% Tr. 36.
37 Bexar Metropolitaian Water Dist. v. TCEQ, 185-S.W.3d 546 (Tex. App. — Austin 2006).
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to the case at hand and, as in Bexar Met, TSSC’s CCN should be approved not withstanding
CDS’s contributions. Because TSSC is a proper applicant for this application, the ED
recommends that yéur honor not amend the PFD of findings of fact of this basis.
CONCLUSION ANDVPRAYER
WHEREFORE, PREMISES CONSIDERED, the Executive Director respectfully prays
that the Administrative Law Judge deny Ratepayers’ Exceptions and not amend his Proposal for

Decision, Findings of Fact, or Conclusions of Law.

Respectfully Submitted,

TEXAS COMMISSION ON
ENVIRONMENT QUALITY

Robert Martinez, Acting Director
Environmental Law Division

by /q //i)JJD/VLQL\Q)—‘

Jessich L‘{lpare}llo

St tefiBar of Texas No. 24035758
Environmental Law Division
P.O.Box 13087, MC 173
Austin, Texas 78711-3087
Phone: (512) 239-0608

Fax: (512) 239-0606
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