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SOAH DOCKET NO. 582-06-0425
TCEQ DOCKET NO. 2005-1516-UCR

APPLICATION OF TAPATIO SPRINGS  §
SERVICE COMPANY, INC., §
TO AMEND CERTIFICATES § OF
§
§
§

OF CONVENIENCE AND NECESSITY
NOS. 12122 AND 20698 IN KENDALL
COUNTY, TEXAS

ADMINISTRATIVE HEARINGS

RATEPAYERS BRIEF FILED IN RESPONSE TO
SOAH PROPOSAL FOR DECISION
AND EXCEPTIONS

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:

Ratepayers request the Administrative Law Judge (ALJ) consider the following for
revision of its Proposal For Decision (PFD) to be submitted to the Commissioners of
Texas Commission on Environmental Quality arriving at a decision concerning the
Application to Amend a Water and Sewer Certificate of Convenience and Necessity for
Tapatio Springs Services Company, Inc. (herein referred to as “Application”).
Ratepayers have incorporated the arguments filed in Closing Brief previously submitted
as part of this document. Those arguments not previously submitted to the ALJ are
presented in SECTION ONE and the arguments filed in Closing Argument are presented
in SECTION TWO for the convenience of the ALJ. SECTION THREE sets forth
Ratepayers Exceptions. Ratepayers urge the ALJ to reconsider their arguments herein

and amend the Proposal for Decision (PFD).

Ratepayers Brief and Exceptions 1



SECTION ONE

GBRA Has No Verbal Agreements with Applicant and Disputes Water Availability

Estimates.

Guadalupe Blanco River Authority (GBRA) has no verbal agreement with
Tapatio Springs Service Company as evidence by the attached affidavits.! Additionally
the GBRA states Upon review of the ALJ’s PFD, the GBRA submitted the affidavits to
clarify misrepresentations before the ALJ. Mr. Welsch with the GBRA specifically states
that he informed applicant that GBRA would not agree to purchase of additional 250 ac.
ft. of water.” Mr. West, General Manager of GBRA, verifies this testimony and
additionally states that GBRA has made no determination that it has 1,600 acre-feet, or
any other amount, of treated water available for private utilities.” In Mr. Parker’s prefiled
testimony he stated that he was the President of the Applicant but upon Ratepayers
objection Mr. Parker reformed his testimony at trial.*  Without any supporting
documentation, the ALJ should disregard Mr. Parker’s representation that debt has been
paid off by the applicant. Unfortunately, Mr. Parker’s testimony is consistently
unreliable and must be disregarded. Ratepayers request that the ALJ reconsider and

amend each finding of fact supported by the testimony of Mr. Parker.

In SECTION 1, SOAH DOCKET NO. 582-06-0425, Evid. Hearing is referenced as Tr. and the exhibits
from the trial are referenced as Ex. and subex. conforming to ALJ’s PFD notation style.

! Exhibit A attached to this brief.

2 Welsch Affidavit, Exhibit A attached to this brief.

? West Affidavit, Exhibit A attached to this brief,

“Tr. 17-18; Ratepayers Objections to Pre-Filed Testimony and Exhibits, p. 1-2.
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A. Non-Standard Service Agreement is Null and Void

The Non-Standard Service Agreement (NSSA) providing the basis of the
application before the ALJ is null and void.> The NSSA was effective from the date of
execution by all parties which the latest date of execution was September 9, 2004.* As
provided by the contract, it expired and became null and void as work on the Extention
has not begun.” The Ratepayers argue that the application must be denied because no
valid request for service now exists and 1he'underlying assumptions for approval are no
longer valid. If the ALJ’s PFD on this application is not so amended, Ratepayers offer
the following for consideration.

B. Statutory Authority

Ratepayers request that the ALJ reconsider its finding that TCEQ may grant an
amendment under the circumstances existing in this case. In its Jurisdiction section, the
ALJ correctly interprets §13.246 of the TExaS WATER CODE to authorize the TCEQ to
act on applications filed for amendment. The Ratepayers argument is not that the TCEQ
did not have authority to issue amendments but rather the TCEQ is authorized only to
consider amendments under TEXAS WATER CODE §13.254 which does not allow
expansion of a utility’s service certificate over an area not already under a CCN. The
TCEQ is authorized to act on amendments, however the only statute under which
legislature has authorized an amendment to a CCN is TEXAS WATER CODE §13.254. As
provided in Chapter 13 of the TEXAS WATER CODE, the TCEQ is authorized to amend a

certificate of convenience under TEXAS WATER CODE §13.254 only. There is no other

3 PFD 5; Ex. A-1, subex. 1, attach. B.
*Ex. A-1, subex. 1, attach. B, p. 13-14.
S Ex. A-1, subex. 1, attach. B, p. 13.
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grant of an amendment power to Texas Commission on Environmental Quality (TCEQ)
but under this section.

TEXAS WATER CODE §13.254 provides that the “commission may revoke or
amend any certificate of public convenience and necessity” by written consent of the
certificate holder or if it finds that the utility cannot or has not been servicing the area
over which it holds the certificate. The legislature gave the TCEQ the authority in
§13.254 to reduce the service area or to transfer the area to another utility. Under
Chapter 13, the legislature did not give the TCEQ authority to expand a CCN unless the
entity to serve the area complied with the certification under TEXAS WATER CODE
§13.251 and §13.252.

Procedural requirements in statutes do not expand statutory authority. The
Ratepayers disagree that the procedural section controlling CCN compliance process
expand the authority of the TCEQ. TEexAs WATER CODE §13.246(a) is the notice
requirement in the statute, if an application for either a CCN or an amendment is
received, the legislature provides in this section what notice is required and how the
notice is to be delivered. Subsequently, §13.246 (b) sets forth the statutory content
requirements for an application whether it is for a new CCN which the commission is
authorized to grant under §13.241 or for an amendment which the commission is
authorized to grant under §13.254. This statute provides the notice and content
requirements for application, it does not expand the authority under which the agency is
allowed to issue amendments or new certificates. TEXAS WATER CODE §13.246 set oﬁt

the procedural accompaniments to the authorization statutes of §13.241 (granting
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certificates) and §13.254 (grounds to amend certificates). Thus TEXAS WATER CODE
§13.246 cannot be interpreted to expand the TCEQ authority.

Also, Ratepayers specifically disagree with the ALJ’s finding that the TCEQ has
additional amendment authority because it has for years interpreted Chapter 13 of TEXAS
WATER CODE to allow amendment of CCNs other than under §13.254.° Only the
legislature can delegate to the agency the power to carry out laws and agencies cannot
expand their legislative delegated authority by interpretation or practice.” The legal
determination of whether actual authority it has been granted by the legislature must
focus on the provisions and grant of authority found in the TEXAS WATER CODE.

The Applicants have filed for a CCN Amendment. The only provision for
amendment of a CCN is TEXAS WATER CODE §13.254. As determined by the ALJ, “no

8 The TCEQ is not authorized to issue an

party argues that section applies to this case.
amendment in this case. The Ratepayers request the ALJ amend its PFD to incorporate

this finding and deny the application.

C. Conflict Between the Hill Country PGMA and TCEQ finding of Adequate

Water.
TCEQ must wear two hats in considering this application as the environmental
steward over groundwater and the permitting agency for utilities. Kendall County has

been designated by the TCEQ as being in an area with critical groundwater problems.

Priority Groundwater Management Areas (PGMA) are delineated and designated by the

6
PFD 4.
7 See in this brief Section 11, C. Authority Conveyed to TCEQ by Legislature.
8
PFD 3.
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- groundwater problems.

TCEQ.? The Hill County, which Kendall County is in, was the first area to be studied as
an area where “critical groundwater problems exist or may exist in the future”.'® In fact,
the county is in the very first area, the Hill Country, té be studied as having critical
"' The study was commenced April 7, 1987 and the Hill Country
Priority Groundwater Management Area was established on June 6, 1990."2

Chap 36 of the Tex Water Code requires the groundwater districts within the
PGMA to implement management plans for effective management of the groundwater
resources and enforced by the TCEQ. But then the Executive Director’s staff ignores the
impact of certifying a water supply company which will drain at least 1020 acre feet from
the Kendall groundwater supply.”” The applicant submitted a Water Supply Analysis
indicating that it would pump 1020 acre feet of groundwater in a PGMA but the TCEQ
did not verify or follow up on this representation.'® Mr. Adhikari, TCEQ’s expert, was
aware that the proposed water/sewer system was in Kendall County but did not know the
county is in a PGMA. '° When asked about pumping from a PGMA, Mr. Adhikari that
he had no idea what regulation applied in the county.’® Mr. Adhikari did not consider

this in reviewing the applicant’s water supply.'” However the information is critical to

approval of this project.

? Priority Groundwater Management Areas and Groundwater Conservation Districts, Report to 79"
%}egis]ature; TCEQ, January 2005, p. 9.

1d.
' Priority Groundwater Management Areas and Groundwater Conservation Districts, Report to 79"
Legislature; TCEQ, January 2005, Table 1. (found at
llizttp://www.tceq.state.tx.us/assets/public/comm_‘exec/pubs/sfr/OS3_04.pd1‘).

Id.
* TEXAS WATER CODE, CHAP. 36; Tr. 134 — 135.
“'Tr. 135-136, (Mr. Adhikari, TCEQ, testifying that he did not know if the applicant could pump the
amount of water but it was his responsibility to determine if the utility company had an adequate water
supply.).

Tr. 135 -136.
' Tr. 135.
"Tr. 135.
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The Texas Water Development Board, South Central Texas Region, responsible
for determining the groundwater availability for Kendall County, established that the total
county supply of groundwater is only 4,591 acre feet of water.”® By approving this CCN
the TCEQ is substantiating applicant’s claim that they can use more than 22% of the total
groundwater in the county with less than 1.2% of the total acreage of the county."
Additionally, ;[]]e TCEQ i1s not taking into consideration the amount of groundwater
already allocated within the county which is estimated to be 3,504.2° Thus the 1,020 ac ft
of water projected to be pumped will take almost all of the water still available for
Kendall County’s allocation. Then taking into consideration the additional groundwater
needed for peaking as the ALJ recognized, there will be an extreme deficit created in the
groundwater supply in Kendall County.”’

Therefore by approving this CCN, the TCEQ is setting a dangerous precedent
whereby it is verifying the availability of the groundwater for this 5,000 acres. Approval
of this CCN presents grounds whereby the water company and developer can challenge
the rules and findings of the Groundwater District. This is an obvious and real concern as
evidenced by the offer of proof at P-6 which is a letter of the Groundwater District to the
TCEQ stating their concern with the precedent of the CCN approval.”? If the TCEQ
approves this application, it is effectively ignoring the situation in Kendall County to the
detriment of its water district and its citizens.

This impact on the customers in the Applicant’s service area is dire. The current

customers have been on drought restrictions regularly, including being on Stage 3

'® Ex. A-1, subex, 2, 4-75, Table 4-14, Total Kendall County Supply.

% Calculation [1020 ac ft divided by 4591 ac ft = +22%)]; [5,000 ac divided by 424,320 ac = 1.2%)].
Y Ex. A-1, subex, 2, 4-77, Table 4-14, Tota] Kendall County Allocated.

2'PFD 11-12.

2 Pp-6.
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drought restrictions since June 2006.%® If the TCEQ approves this application the demand
on the groundwater resources will jeopardize the current customers’ water supply as well
as the groundwater users throughout Kendall County.

The Ratepayers request that the ALJ incorporate into its proposed findings of
facts that the proposed project is in the Hill Country PGMA and that the proposed
amount of water to be extracted exceeds the Texas Water Development Board’s estimate
of unallocated water. The Ratepayers further request that the ALJ amend its PDF to
recommend denial of the application based on these findings.

D. Capability Review

The TCEQ experts unwaveringly recommended approval of this CCN even
though their testimony revealed that the applicant had not supplied requested data,
additional information had to be reviewed prior to final approval, and the ALJ had to take
official notice of evidence that should have been submitted.”® Additionally, the TCEQ
staff did not require submission of documentation formally requested of the applicant.

For Example, Mr. Adhikari on June 22, 2005 requested from Tapatio Springs
Service Company, the following information in order to proceed with its application;

a) “Evidence of financial capability for CDS International Holdings, Inc., to
provide all funds necessary for construction of the facilities. A financial statement for the
most recently completed year-end, should be sufficient, if it shows good liquidity and
solvency. Please provide prior board authorization for the ‘Treasurer’ to obligate the

corporatidn financially, as indicated with the utility.”

B p.o: P-3; Tr. 29.
2V PDF, Tr. 91, 98-99, 103-109, 116, 127, 129, 132.
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This information was not submitted for review to the TCEQ.”> There is no
evidence of liquidity or solvency for the developer as required. Mr. Adhikari gave the
applicant a July 15, 2005 deadline and he stated “If...the requested information listed
above are not received by this date, your applications will be returned for failure to
prosecute.”26 However, obviously, the application was not returned. The TCEQ staff
appears pressured to approve applications, the Ratepayers assert this due the lack of
enforcement the requirements and corresponding noncompliance by the applicant.
Furthermore, the fact is that if the TCEQ staff recommends denial of a CCN application
the review is far more extensive than if approval of a CCN application is recommended.?’
The Ratepayers question whether the TCEQ policy enables staff to effectively review
applications. Considering the following, effective review would have resulted in a
recommended denial of the application.

Applicant’s Water Loss

The applicant reported to the TCEQ that in 2004 it lost 20% of all the water
pumped and in 2005 it lost 18.6% of all the water pumped.”® The actual total is over 17
million gallons of groundwater that was lost.”” The Ratepayers argue that a loss of 1 out
of every 4 gallons of water proves the technical incapability. Based on this reported loss
for the last two years, if the Applicant pumps 1,020 acre feet of water just for the base
demand of its customers over 255 acre feet of water will be lost per year. This is more
water than purchased from the GBRA for the expansion area. While the ALJ notes a

major water leak was repaired, according to Mr. Parker, Ratepayers assert his

> No such information is in evidence.

S Ex. P-9.

7 Tr. 110-111, (Mr. Smith, TCEQ, testifying that affirmative decisions are reviewed more extensively.).
S Ex. P-4, Ex. P-5.

» Ex. P-4, Ex. P-5.
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misrepresentations on numerous items renders this testimony unreliable. Furthermore,
two years of not being able to find such a tremendous leak indicates incompetence.
Operating its existing water supply system with this type of loss for more than two years
evidences the applicant’s extreme lack of technical capability. Ratepayers urge the ALJ
to amend its PFD to find the applicant has insufficient technical capability.

Financial Capability of Applicant and Developer

There are two components to this financial review. First the review should
consider whether the applicant or developer has the financial capability to install the
proposed systems. Second the review should consider whether the applicant has the
financial capability to operate this system. The Ratepayers pointed out earlier that the
debt situation for the Applicant was unacceptable and indicative of inability to effectively
financially manage this expansion. The Ratepayers contend that the Applicant’s past
performance in operating its system proves its financial incapability.

The applicant’s financial capability is relevant in this matter as ultimately it would
hold the CCN over the area. While the ALJ finds the applicant is “barely financially
stable,”? Ratepayers argue that the Applicant is not even close to financially stable. The
financial information presented by the applicant, in evidence before the ALJ, shows that
it has a negative shareholder equity of $616,500.>" This is in addition to the outstanding
debt. In order to have a meaningful debt to equity ratio, a company must have a positive
equity balance. This company has negative equity therefore the company is beyond

leveraged. There is no equity in the company. The Retained Earnings are reported to be

% PFD 20.
3 Ex. A-1, subex. 1, Attachment G.
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negative $1,293,378.>> Retained Earnings are calculated by adding net income to (or
subtracting any net losses from) beginning retained earnings and subtracting any
dividends paid to shareholders. The applicant’s reported retained earnings are negative
showing a huge deficit. The applicant’s business operations have resulted in creating a
negative shareholder equity of $616,500 with net income of $41,773 as shown.”® The
applicant’s financial practices over its existing area has resulted in tremendous $1.29
million cumulative loss and indicates financial incapability to run a water/sewer
company.’®  The applicant’s historical financial practices have not only created this
tremendous negative equity position but it has incurred large debt obligations.

As for the applicant’s debt situation, the ALJ dismisses any question as to the
source of the alleged debt payment again calling on the Ratepayers to prove it was paid
off by debt, instead of requiring the Applicant to carry its burden of proof showing it was
in fact paid off.> The only evidence that the significant debt had been paid is the
testimony of Mr. Parker. This is the witness that misrepresented himself as President of
the Applicant in his prefiled testimony.’® Mr. Parker also testified to verbal agreements
to the GBRA for additional water. Mr. Parker as treasurer saw no reason to present
updated balance sheets after the payment of the debt.>” So the “possibility” that the
Applicant’s debt problem was resolved is found to be sufficient to show the Applicant’s
financial capability has improved. This ignores the applicant’s TCEQ Annual Report of

December 31, 2005 showing an outstanding debt of $891,809.*® The Ratepayers urge the

2 Ex. A-1, subex. 1, attach. G.
3 Ex. A-1, subex. 1, attach. G.
* Ex. A-1, subex. 1, attach. G.
¥ PFD p. 21.

3 Ex. A-3.

7 Tr. 21.

*® Ex. P-5, p. 3.
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ALJ to find the “possibility” of the Applicant’s debt reduction is insufficient to determine
the Applicant’s financial situation and future outlook is healthy enough to warrant
issuance of a CCN. Even if the debt position has been improved, its negative equity
balances overwhelmingly show that the applicant does not have the financial capability to
operate an expanded system.

Despite operating its current water/sewer supply company into a position of
negative equity, the ALJ and TCEQ find that expanding its operations will reverse the
company’s past performance and thereby render it financially stable®” Instead of
requiring financial stability prior to approval of the CCN, the TCEQ and the ALJ find
that an expanded service area will increase the Applicant’s financial stability.*® This
determination is made despite the evidence in the record and withoutrany cashflow
projections or business plans from the applicant which must carry the burden of proof.
This recommendation is based on hopeful speculation and not based on any financial
plans, projections, or any evidence except for the documents filed by the Applicant which

show after 25 years of operation it is in a serious negative equity osition."’  Actuall
y p p y

extrapolating the actual negative retained earnings of 1.2 million for 207 Tapatio Springs
Service Company customers, [1.2 million divided by 207 equals negative $5,797], to the

ultimate customer base of 3,393, results in a projected negative retained earnings of 19.6

million for the company if the operations are continued in the same manner. Therefore
the Ratepayers contend that the operation of the expanded service area, instead of

improving the financial stability of the company, the additional expansion will further

¥ PED 20,
Y PFED 20.
' Ex. A-1, subex. 1, attach. G.

Ratepayers Brief and Exceptions 12



S’

destabilize the applicant. Subsequently, this will expose more customers to potential
collapse of their utility and create a larger problem.

Furthermore, a financial review of the proposed system operations was impossible
as the TCEQ’s expert, Mr. Adhikari, determined that the new systems are in fact existing
systems. The designation of the new water and sewer systems as existing systems is
factually wrong. Mr. Adhikari testified that the applicant or developer’s consultant, Mr.
Nichols, represented that the developer is required to provide all of the new infrastructure
necessary to serve the new deve]opmen’[.42 However, even though all of the
infrastructure would be built by the developer to serve the area, he finds tHis would not be

¥ Mr. Nichols confirmed that the existing sewer capacity

a new stand alone system.
would not be used," but Mr. Adhikari would not find the new sewer system to be a new
stand alone system.” Then he testified that in fact he could not determine if it was a new
stand alone system until the plans and specifications were submitted.”® Therefore Mr.
Adhikari did not have any basis for making a determination that the new systems were
not stand alone systems. In fact based upon Mr. Nichols’ representations these are to be
stand alone systems. This determination is important because new systems are required
to submit additional information proving technical capability of the which should be
required in this matter.

Item 6. of the Amendment Application requests, for new systems or new stand

alone systems, the Applicant provide;

2 Tr, 133,
3 Tr. 133,
Ty, 133-134.
¥ Tr, 134,
 Tr, 134,
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1. five year analysis of all necessary costs for construction, operating and

maintaining the system.

il. Projected profit and loss statements, cash flow worksheets, and balance

sheets for the first five years of operation.

ii. A proposed rate schedule or tariff. Describing the procedure for

determining the rates."’

The Applicant in this case is not required to provide any of this financial
information because Mr. Adhikari finds the proposed water and sewer systems to be an
-existing system even though it covers 5,000 acres with no current service. This
classification is made even though the applicant’s representative confirmed that the
developer will build all new infrastructure to service the area and that no existing sewer
system will be utilized by the new expansion area. Therefore no financial review was‘
performed by the TCEQ staff of the future operations of the water and sewer systems. In
addition to the needed financial capability to operate the system, the applicant must show
it is financial capable of building the proposed systems.

In considering the financial capability for constructing these systems, the TCEQ
finds that an unverified letter from the developers bank is a sufficient substitute for the
information requested in Item 6. of the applicant’s application. The applicant has
submitted the developer’s letter of credit because, as a review of their financial situation
reveals, Tapatio Springs Service Company is unable to finance construction of this

project.”®  As TCEQ did not require the financial information in Item 6., no construction

T Ex. A-1, subex. 1, p. 8 of 15.
8 Ex. A-1, subex. 1, attach. G.
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plans or costs were submitted to the TCEQ for this proposed expansion.”  Again, it is
the Applicant’s burden to prove adequate financial capability to complete the proposed
expansion. The only evidence presented by the applicant on behalf of the developer is
one unverified letter from a bank.’® Mr. Smith, TCEQ financial expert, testified that he
usually tries to verify letters but had not verified this letter of credit.”’ Mr. Smith also
testified the Applicant had not provided adequate information on phasing and capital
requirements, expectation of timing and depth of cash flows, and annual connection
rate.”> Furthermore, Mr. Smith testified that the developer’s unilateral ability opt out of
the NSSA warranted review of the Applicant’s tariff.>> Upon request of the ALJ, the
Applicant submitted its tariff which does not provide for the “developer contribution in

Y Therefore if this developer opts out of the contract the Applicant

aid of construction.””
does not have the ability to require other developers to pay for the installation of the
systems. The ALJ also finds that a possibility of a rate/tariff amendment is a supporting
reason to find the Applicant financially capable of expansion into an adjacent area.’
Thus the TCEQ is finding that the Applicant has financial capability to construct the
water and sewer system infrastructure over 5,000 acres and 1,700 connections because
the Applicant introduced a one page letter allegedly from the developer’s bank.

Furthermore the developer may walk away from the NSSA. The required standard for

the applicant’s financial review has thus slipped down from “capability” to “possibility.”

9 Tr, 129,

0 Ex. A-1, subex. 4.

ST Tr 100.

2Ty, 98.

3 Tr. 104-106.

** ALJ Order No. 10, Applicant’s Certified Tariff.
> PED 30-31.
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The Ratepayers request the ALJ amend its PFD to find the applicant’s financial
capability is insufficient to recommend approval of its application.

E. Applicant is Straw Man for Developer.

In effect the developer is the water and sewer company to institute service for the
5,000 acres over which the CCN is sought in this case. In order to avoid compliance with
the requirements for new supply company, the developer is using the applicant as its

% The Applicant will not design the facilities, the developer will. The

straw man.’
Applicant will not finance the project, the developer will. The Applicant will not provide
the water, the developer will. The Applicant will not be responsible for the compliance
with the TCEQ rules and regulations for the development, the developer will. The
developer is in charge and control of all the design. The ALJ verifies that the applicant is
the straw man for the developer, as it finds that the developer shall pay for all items and
be responsible for all compliance in its PDF.”” The proper applicant for this project is the
developer. The Ratepayers request the ALJ amend its PDF to deny the application and

find that the developer is the actual applicant for the CCN over the proposed expansion

ared.

Tr. 110 (Mr. Smith, TCEQ, testifying that no Comptroller letter of good standing would be required of
the developer.).
" PDF, p. 25.
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SECTION TWO

I. INTRODUCTION
As referred to in this brief, “Applicant” is Tapatio Springs Services Company,
Inc., “TCEQ” is the Texas Commission on Environmental Quality issued the governmental
authority over the granting of Certificates of Convenience and Necessity (herein referred to
as “CCN?”) by the State of Texas; “Ratepayers™ are designated in this Court’s Order No. 1.
The parties participated in a trial on July 6, 2006 before this Court. As established, the
Applicant currently serves approximately 200 water and sewer customers and in this
proceeding seeks certification over 5,000 acres with 1,700 water and sewer connections.’®
Ratepayers request the Court deny the certification for reasons set forth in this brief.
II. AUTHORITY FOR ISSUANCE OF A CCN
As provided by law, the TCEQ is the agency which administers the granting of a
CCN. In this matter, the TCEQ recommends the approval of a CCN without requiring
the Applicant to comply with the commission’s rules,”’ the TEXAS WATER CODE
provisions, ®! and despite the Applicant filing an incomplete and inaccurate Application.®
If the Application is approved, as submitted, the TCEQ will exceed their authority as set
forth by the legislature.
A. CONSTITUTIONAL LIMITATIONS

Any power exercised by the TCEQ must adhere to Constitutional law

requirements. The Texas Constitution vests in the legislative branch the power to make

** SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Exh. A1, exh. 1, p. 7; Parker, p. 22, 11. 7-11.
% 1d., Exh. ED 5, p. 3; Exh. ED 7, p. 5.
TEXAS ADMIN. CODE §29] .
' TEX. WATER CODE § 13.241(setting forth legislative standards).
%2 SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Exh. A1, exh. 1.
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laws and create agencies to carry out those laws but the legislative authority may not be
delegated without any limits.” The Texas Supreme Court established that the legislature
may delegate powers to an administrative commission if reasonably clear standards are
provided to allow fulfillment of legislative purpose and policy.*’ Regarding the granting
of a CCN, the Austin Court of Appeals has held “[t]hat the legislature intended

55605

certificates of convenience and necessity to be creatures of statute is clear”™ and

therefore the constitutional limitations on delegation of authority apply to the TCEQ.%
~Since the CCN are created under the legislature’s statutory authority, its direction to the
TCEQ in granting a CCN as found in the TExAs WATER CODE must be followed.®’
However, in this case, the Applicant is attempting to secure a CCN from the TCEQ
without qualifying as required under the standards and guidelines provided by legislature.
B. LEGISLATIVE PURPOSE AND PoLICY
The Austin Court of Appeals provides an interpretation of the legislative purpose
and policy concerning the issuance of a CCN stating that;
Finding that retail public utilities are “by definition monopolies in the
areas they serve,” that “normal forces of competition” do not operate, and
that regulation will serve as a “substitute for competition,” the legislature
passed Chapter 13 of the water code to govern retail public utilities with

the stated purpose to establish a comprehensive regulatory system that is
adequate to the task of regulating retail public utilities to assure rates,

5 TeX. CONST. art. 11, § 1.

* Edgewood Indep. Sch. Dist. v. Meno, 917 S.W.2d 717, 740 (Tex. 1995)(quoting Railroad Comm'n v.
Lone Star Gas Co., 844 S.W.2d 679, 689 (Tex.1992)).

8 City of Carrollton v. Texas Com'n on Environmental Quality, 170 S.W.3d 204, 209 (Tex.App.-Austin,
2005)

58See generally, Railroad Comm'n v. Lone Star Gas Co., 844 S.W.2d 679, 689 (Tex.1992) (quoting State v.
Texas Mun. Power Agency, 565 S.W.2d 258, 273 (Tex.Civ.App.-Houston [Ist Dist.] 1978, writ dism'd))
(stating that “[a]lthough the ‘legislature has the authority to delegate its powers to agencies established to
carry-out legislative purposes - [,] it must establish reasonable standards to guide the entity to which the
powers are delegated.””).

1d.
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operations, and services that are just and reasonable to the consumers and
to the retail public utilities.®®

The Court further explains that chapter 13 of the water code was “adopted to
protect the public interest inherent in the rates and services of retail public utilities.”® To
achieve 1ts’ stated policies the legislature issued requirements Within Chapter 13 of the
TExAS WATER CODE for the issuance of a CCN."” The legislature set forth these
requirements as the certificates create monopolies for retail public utilities and therefore
as not subject to competition.”' Therefore in the evaluation and issuance of a CCN, the
TCEQ must follow the legislature’s direction to allow the achievement of its stated

purpose and policy.

8 City of Carrollton, 170 S.W.3d at 210 (citing TEX. WATER CODE § 13.001(a)(West 2000)).
69
Id.
" TEX., WATER CODE § 13.241 (West 2000).
"' TEX. WATER CODE § 13.001 (West 2000).
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C. AUTHORITY CONVEYED TO TCEQ BY THE LEGISLATURE

The Texas Supreme Court has determined that agencies “may exercise only those
powers the law, in clear and express statutory language, confers upon them.””* The Court
further stated “[cJourts will not imply additional authority to agencies, nor may agencies
create for themselves any excess powers.””” In this matter, the TCEQ is attempting to
create excess power by certifying a water company under an “amendment” Application

*"In faet, prior to the last legislative

not subject to the controlling rules and statutes.’
session there was no provision for approval of a CCN under an “amendment” except in
limited circumstances.

Prior to the Enactment of House Bill No. 2876 by the 79" Legislature effective
September 1, 2005 - (applicable only to applications filed on or after January 1, 2006), an
amendment to a CCN was authorized only under TEXAS WATER CODE § 13.254.
Therefore for applications filed before January 2006, such as the Applicant’s, the TCEQ
could issue a CCN over a new area only under TEXAS WATER CODE §§ 13.241 and
13.242 except in limited circumstances discussed in a subsequent section, but not
applicable in this case. The TCEQ does not have the authority to grant this CCN under
an amendment application for a CCN filed prior to January 1, 2006.

D. NO SERVICE ALLOWED WITHOUT A CNN

As the Austin Court of Appeals states “[u]nless otherwise specified, then, no

public utility may render service without first obtaining from the Commission a

2 Subaru of America, Inc. v. David McDavid Nissan, Inc.,84 S.W.3d 212, 220 (Tex. 2002)(citing Key
Western Life Ins. Co. v. State Bd. of Ins., 163 Tex. 11,350 S.W.2d 839, 848 (1961); Railroad Comm'n v.
Rowan Oil Co., 152 Tex. 439,259 S.W.2d 173, 176 (1953).

7 1d. (citing Key Western Life Ins., 350 S.W.2d at 848; Rowan Oil, 259 S.W.2d at 176).

™ SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Exh. ED 5, p. 3; Exh. ED 7 p. 5 (recommending the
approval of Applicant’s Application by Mr. Adhikari and Mr. Smith). '
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certificate that the present or future public convenience and necessity require or will

>3 Under the law

require the installation, operation, or extension of such services.
applicable to this case, utilities are required to obtain certificates from the TCEQ to
operate a water supply or sewer company.76 TEXAS WATER CODE § 13.242 clearly states
that a utility may not provide water supply or sewer service without a certificate of
convenience and necessity.”’ Thus utility companies, such as the Applicant, must secure
a CCN to serve an area. As evidenced by the testimony’® and Application” on record in
this matter, the Applicant secks to serve a new area and must receive a certification from
the TCEQ. The TCEQ may grant a CCN under the statute to authorize service but the
commission must follow the legislature’s developed standards to ascertain whether an
applicant for a certificate is qualified.®
E. LEGISLATURE’S “REASONABLY CLEAR STANDARDS” FOR ISSUING A CCN

In the TEXAS WATER CODE § 13.241, the legislature provided “reasonably clear
standards” to the TCEQ as to the criteria required of applicants to receive a Certificate of
Convenience and Necessity. Reinforcing the need to use the standards in issuance of a
CCN, the Austin Court of Appeals stated “[t]he factors the Commission must consider in
determining whether to award a certificate are expressions of ‘legislative standards’

guiding the Commission in its administration of the certification process.”gl Included

within the criteria, the legislature mandated that the TCEQ “shall ensure that the

 City of Carrollton, 170 S.W.3d at 210 (citing TEX. WATER CODE § 13.242(a)(West 2000)).

7S TEX. WATER CODE § 13.242 (West 2000).

T TEX. WATER CODE § 13.242(a)(West 2000).

" SOAH DOCKET NO. 582-06-0425, Evid. Hearing,Parker, p. 26, 11. 3-11 (establishing that the new water
and sewer system is to be construct over the 5,000 acres).

7 1d., Exh. Al, exh. 1.

%0 TEX. WATER CODE § 13.241 (West 2000).

81 City of Carrollton, 170 S.W.3d at 210 (citing Public Util. Comm'n v. Texland Elec. Co., 701 S.W.2d 261,
266 (Tex.App.-Austin 1985, writ ref'd n.r.e.)).
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applicant possesses the financial, managerial, and technical capability to provide
continuous and adequate service” and “access to an adequate supply of water”.*?
However, the Applicant and the TCEQ are proceeding as if these requirements do not
apply to a CCN “Amendment Application.”® Thus by calling the proposed expansion an
amendment, the Applicant secks to avoid complying with the legislature’s requirement as
put forth in the TEXAS WATER CODE and under the TEXAS ADMINSTRATIVE CoDE
containing TCEQ requirements for granting a CCN.**  As discussed, the TCEQ is not
allowed to issue a CCN without adhering to the legislature’s standards for the certificates
or else it exceeds the authority granted by the legislature.
F. LEGISLATIVE AUTHORITY TO EXTEND SERVICE WITHOUT ISSUANCE OF A CCN
Anticipating situations whereby a water and/or sewer CCN should be allowed
without qualifying under the requirements of TEXAS WATER CODE §§ 13.241, 13.242, the
legislature provided for circumstances in which a utility could expand its area without
applying for a CCN. | The only exception is found at TEXAS WATER CODE § 13.243. This

section allows for an extension of service by a company into a contiguous area within

one-quarter mile of the utility’s certified area or an extension into an area already covered

2 TEX. WATER CODE § 13.241(a), (b)(2) (West 2000).

¥ SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Adhikari, p. 120, 11. 5-7 (testifying the Applicant
satisfied TCEQ technical requirements); Adhikari, p. 141, 11. 8-12 (testifying all information had been
received from Applicant to recommend approval of the CCN); Adhikari, p. 123, 11. 20 — p.124, 11. 16
(testifying he was unable to determine if the maps submitted were sufficient); Adhikari, p.126, 11. 9-18
(testifying the Applicant had not provided plans and specifications that must be approved by the TCEQ);
Adhikari, p. 126 1. 19 —p. 127 1. 17 (testifying that the Applicant submitted a contract in response to
application question G. that did not pertain to the 5,000 acre proposed service area).

8 1d., Exh. A1, exh. 1(submitting only a portion of the information requested by the TCEQ form); Exh, P8
(responding to the TCEQ request for information by merely stating the developer would be providing all
infrastructure).
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by its CCN or served by the uti]i’(y‘85 Those facts do not exist in this case therefore the
Applicant is not exempt from satisfying the legislative standards.
G. EVADING CCN REQUIREMENTS BY USING “AMENDMENT”

The Applicant filed an amendment application but such application, considering
the facts of this case, is improper. The only provision for an amendment of a CCN for
this Applicant is provided under TExAS WATER CODE § 13.254. This éection'clearly

8 Under this

allows amendment of a CCN when a utility is unable to service an area.
section an amendment is not allowed to expand service into an area unless the area is
already under a CCN.¥  This provision allows for the amendment of an area already
covered by a CCN whether the amendment is for reduction of the area served or
substitution of service by another utility company.®® Neither is the situation in this case.
Therefore the amendment application cannot stand to support the issuance of a certificate
over the proposed area. Of course since submission of this application, the statute has
been amended to allow for amendment of a CCN but this applies only to Applications
filed on or after January 1, 2006.

Whether the Applicant and TCEQ call this application an Amendment
Application or a CCN Application, the parties must comply with the reasonably clear
standards set forth in TEXAS WATER CODE § 13.241 effective as of the Applicant’s filing

date.* Even if the TCEQ is granted broad power by the legislature to administrate over

the granting of a CCN, a CCN issued under an “Amendment Application” must conform

% TEX. WATER CODE § 13.243 (West 2000).

% TEX. WATER CODE § 13.254. (West 2000).

1d.

% 1d.

¥ See City of Carrollton, 170 S.W.3d at 210 (citing Public Util. Comm'n v. Texland Elec. Co., 701 S.W.2d
261,266 (Tex.App.-Austin 1985, writ refd n.r.e.).
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to the stated legislative policy, purpose and standards. As previously stated, the Austin
Court of Appeals has held the TCEQ must consider TEXAS WATER CODE factors as these
“are expressions of ‘legislative standards’ guiding the Commission in its administration

5,90

of the certification process. The TCEQ cannot evade the legislature’s specific

requ'irements under the statutes” to grant these certificates by merely calling it an
“amendment.” Arguably, the use of an “Amendment Application” by the TCEQ could be
allowed, but not to the extent that use of “Amendment” allows ignoring the legislative
requirements for a CCN found in TEXAS WATER CODE § 13.241.
H. BURDEN OF PROOF

In the TEXAS WATER CODE § 13.241, the legislature provided “reasonably clear
standards” to the TCEQ as to the criteria required to issue a Certificate of Convenience
and Necessity.”” Included within these criteria the legislature mandated the TCEQ “shall
ensure that the applicant possches the financial, managerial, and technical capability to

93

provide continuous and adequate service. The legislature also required that the

" The Applicant bears the

Applicant have “access to an adequate supply of water.
burden proof on these elements in order to warrant the issuance of a CCN.
SUMMARY

The Applicant in the matter before the Court is requesting Certificate of

Neccessity and Convenience over five-thousand (5,000) acres with a proposed one-

% See City of Carrollton, 170 S.W.3d at 210 (citing Public Util. Comm'nv. Texland Elec. Co., 701 S.W.2d
261,266 (Tex.App.-Austin 1985, writ refd n.r.e.).

' TEX. WATER CODE 13.241 (West 2000).

2 See generally, City of Carrollton, 170 S.W.3d at 210 (stating the commission must consider the
legislative standards in issuing a CCN).

> TEX. WATER CODE § 13.241 (a)(West 2000)

** TEX. WATER CODE § 13.241 (b)(West 2000)
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‘financial, managerial, and technical capability to serve the area.’

thousand seven hundred (1,700) connections.” In an attempt to secure TCEQ approval,
the Applicant has filed an amendment application prior to the effective date of the laws

% Regardless of the title, the

now allowing for amendments in these type cases.
application submitted must comply with the legislative and TCEQ requirements for
issuance of a CCN.””  Furthermore, the Applicant does not qualify for exemptions
allowing for the expansion of its service area without receiving a CCN from the TCEQ.”®
Similarly, there is no statutory authority in the TEXAS WATER CODE to allow an
amendment of a CCN under the facts of this case. As provided in the statute, the
Applicant must obtain a CCN to serve the proposed service area.”” In arriving at the
decision whether to issue a CCN, the TCEQ must follow the established legislative

0

standards.'®  Therefore the Applicant must carry its burden of proof to show the

o' The Applicant must

also prove it has access to an adequate supply of water to serve the proposed area.'’?
While the TCEQ has broad powers to administrate over water and sewer utilities, it must
comply with the legislature’s mandate to ensure the Applicant has adequate water, as well
as financial, managerial and technical capabilities to serve the CCN area.'® If the TCEQ

grants a CCN certificate without ascertaining those elements, it exceeds its powers

granted by the legislature.

% SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Exh. A1, exh. 1.

*® House Bill No. 2876, Acts 2005, 79th Leg., ch. 1145, § 9, 13(1), eff. Sept. 1, 2005 (applicable to
applications filed on or after Jan. 1, 2006).

7 TEX. WATER CODE § 13.241 (West 2000); City of Carroliton, 170 S.W.3d at 210.

8 TEX. WATER CODE § 13.243 (West 2000).

 TEX. WATER CODE § 13.242 (West 2000).

19 TEx, WATER CODE § 13.241 (West 2000) (setting forth the requirements); City of Carrollton, 170
%}W.f&d at 210 (stating the commission must consider the legislative standards in issuing a CCN).

102 ig

103 Id
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IT11. BURDEN OF PROOF
1. WATER
A. ADEQUATE SUPPLY OF WATER

The TEXAS WATER CODE §13.241 and TEXAS ADMINSTRATIVE CODE §291.102
provide that the TCEQ shall ensure an applicant has access to an adequate supply of
water before issuing a CCN. The question then becomes, what is an adequate supply of
water? The Application and all of the submitted documents including the development
plat for the expansion area, prove that the Applicant is requesting expansion to serve
5,000 acres with 1,700 water and sewer customers.'” In determining an adequate supply
of water for this expansion the TCEQ rules require that a water supply company have
peaking capacity of 0.6 gallons per minute or 1.0 acre ft capability for each unit.'%
While Applicant’s consulting engineer avoided testifying as to the total water estimates
required for this proposed project,'® he did establish that for base demand, the TCEQ
rules require 0.50 acre feet per connection.'” While the engineering consultant would
not calculate the base demand for the proposed expansion, 0.5 acre feet multiplied by
1,700 units indicates the Applicant must have access to 850 acre feet of water just to
satisfy the base demand. The burden of proof is upon the Applicant to show evidence

% The Applicant did not

that it is able to supply access to an adequate supply of water."
carry its burden of proof and in fact clearly showed the water available for the project is

inadequate.

" SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Exh. A1, exh. 1.

19 1d., Matkin, p. 70, 1. 20 — p- 71, 1. 4 (establishing that the peaking requirement is 0.6 gpm or 1 acre ft. per
year); Exh. A2, exh. 1, p. 3 (stating “TCEQ requires .6 GPM/ Connection for Peak Demand.”).

1% 1d., Matkin, p. 71, 1. 8 —p. 72, 1. 17 (avoiding estimating the peaking requirement for a 1,400 unit
development).

1971d., Matkin, p. 81, 1. 20 — p. 82, 1. 2 (agreeing that 250 acre feet is base demand for 500 units).

1% TEX. WATER CODE §13.241; TEX. ADMIN. CODE §291.102 (stating requirements to receive a CCN).
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As discussed in the following sections, the Applicant’s own Application, pre-filed
testimony, pre-filed exhibits and testimony established that Applicant will only supply
the proposed expansion area of 5,000 acres with 250 acre feet of water from a
supplemental contract with GBRA. This is less than 30% of the base demand for the
number of connections submitted in their Application.

B. Applicant to Provide Only 250 Acre Feet of Water

According to the Non-Standard Service Agreement provided by Applicant to
Question 2.B. of the Application, the property owner requested Applicant to provide
water service over 5,000 acres and 1,700 customers.'” However, it is established that the
Applicant will only provide 250 acre feet to the proposed expansion area. Applicant’s
Vice President, Mr. Parker, stated in his pre-filed testimony and hearing testimony, only
250 acre feet of surface water from GBRA will be used for this expansion.'’” He
specifically stated that the 250 acre feet supply will be used for base and peaking if the
Developer cannot drill wells to increase their supply.'"’ Mr. Nichols and Mr. Matkin
verify that the Applicant will only supply 250 acre feet of surface water from GBRA to
be used as the water supply.'> This is well short of the required 1,649 peaking
requirement as well as the 850 acre feet required just for the base demand of the project.
Mr. Nichols further states that the Developer will be responsible for developing wells to
meet the peak demand.'” Mr. Nichols’ testimony establishes that the Applicant will not
supply or intend to supply the additional water required for the proposed expansion that

will require 850 acre feet base demand and 1,649 peak demand. Thus evidence before

"% SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Exh. A1, exh. 1, p. 7.
"191d., Parker, p. 25, 11. 6-9; Exh. A3, p. 5, 1. 5-11.

"""1d., Exh. A3, p. 5, 11. 14-22.

"21d., Exh. A1, p. 5, 1. 10-20; Matkin, p. 81, 11. 20-24.

"3 1d., Exh. A1, p. 5, 11. 10-20.
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the Court establishes that the Applicant does not have adequate water to receive a grant
of this amendment under the TEXAS WATER CODE and TEXAS ADMINISTRATIVE CODE
requirements previously cited.'"

While the Applicant might allude that additional water is available, the burden is
to prove the company has actual access to adequate water. In cross examination the
Executive Director asked Mr. Parker if there was a provision in Applicant’s GBRA
supply contract allowing for an increase in the amount of water purchased.’’> Mr. Parker

1 . . .
% However there is no agreement, no letter of intent or other evidence, other

said yes.
than an alleged verbal agreement that the Applicant’s Vice President even has doubts
about.''” There is no evidence of additional water from the GBRA or any other source
despite Applicant’s commitment in 2004 to provide water for 1700 connections.''®
C. WATER SUPPLY ANALYSIS IS MISLEADING

After requests by the TCEQ representatives, the consulting engineer for this
project, John-Mark Matkin, wrote a Water Supply Analysis for this project which was
submitted by Mr. Darrell Nichols.'"” Despite the previously cited statements that the
Applicant would only provide 250 acre feet to the expansion, this Water Supply Analysis
used water production showing the use of Applicant’s existing wells and the original 500

120

acre feet from the GBRA to provide water for the expansion. This report represents

that the total amount of 750 acre feet of purchased GBRA water, the total amount, and

" TEX, WATER CODE §13.241; TEX. ADMIN. CODE §291.102.

"> SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Parker, p. 23, 11. 6-9.

18 1d., Parker, p. 23, 1. 10.

"71d., Parker, p. 24, 1. 24 (stating no contract had been signed); Parker, p. 25, 11. 10-14 (stating “I believe
we have a verbal agreement as far as GBRA will stand behind a verbal agreement.”).

"8 1d., Exh. A1, exh. 1, Attach. B, p.1.

"91d., Exh. P8; Exh. A2, exh. 1.

'201d., Exh. A2, exh. 1, p. 2 (stating the existing well production “will allow 1020 Ac-ft/ Year for water
service by existing well Production.”).
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' However, according to Mr.

ﬂ]e existing wells could be used by the expansion.'?
Matkin’s understanding, the Applicant will only supply 250 acre feet of water to the
proposed expansion area.'” He further stated that based on the TCEQ regulations total
supply of water from the Applicant would only support the base requirements for 500

'3 Therefore the Water Supply Analysis does not show any additional supply of

units.
water other than the 250 acre feet previously discussed.
D. LACK OF ADEQUATE WATER SUPPLY

All of Applicant’s management, representative and consultants testify that the
Applicant will only have access to 250 acre feet of water for the proposed expansion area.
This amount of water is insufficient tQ meet the needs of the expansion an.d fails to meet
the requirements of TEXAS WATER CODE § 13.241 and TEXAS ADMINSTRATIVE CODE
§291.102. The Applicant has failed to carry their burden of proof with regard to this
element.
2. SEWER SERVICE
A. LACK OF ADEQUATE SEWER SERVICE

First of all, Mr. Adhikari of the TCEQ, recommends a centralized system for the
proposed service area rather that the extensive septic system submitted by the
Applicant.124 As for adequate and continuous service over the proposed service area, the

Applicant submitted no plans or specifications for the new sewer system.'”> The current

sewer customers for the applicant as established by its’ 2005 Annual Report filed with the

2114, p. 2-4.

2214, Matkin, p. 81,1.20 — p. 82, 1. 2.

123 ]d

12414, Adhikari, p. 131,1. 10— p. 132, 1. 3.

"% 1d., Adhikari, p. 129, 11. 2-13, (stating the Applicant had submitted no construction plans for the
proposed expansion).

Ratepayers Brief and Exceptions 29



"

TCEQ'®® and their filed Application’?’ indicates that there are approximately 184
connections served by the waste water facilities. Mr. Parker testified that the waste water
system was approximately at 50% to 60% of capacity.] 2 He also identified that the
Applicant had expanded its service area to include an additional 135 units.'”
Considering the current 184 customers utilize 50-60% of the current capacity and that an
additional 135 will be coming on line, the assumption the proposed area will be using the
existing sewer capacity is unrealistic and impossible. In fact, such a representation that
current capacity will be used for the proposed expansion area of 5,000 acres to is a direct
threat to the current customers’ ability to receive adequate and continuous sewer service
from the Applicant. The Applicant has not proven it is capable of providing continuous
and adequate service to its existing and proposed customers.
3. FINANCIAL CAPABILITY

Under the TExAS WATER CODE § 13.241, the Applicant must show financial

O As discussed below, the

capability to provide adequate and continuous service.'
Applicant’s own financial statements fail to provide evidence of financial stability. Then
review of the faxed letter from the Developer’s Bank shows the preliminary costs cannot

be satisfied. Therefore, the Applicant, even with the help of the Developer, will not be

able to install and maintain a system sufficient to service the proposed area.

126 1d., Exh. P5, p. 4 (showing at year end 2005 there were 184 sewer customers).
2714d., Exh. A1, exh. 1, pg. 7. C. (showing existing sewer customers of 173).

28 1d., Parker, p. 22,1. 17 —p. 23, 1. 5.

2% 1d., Parker, p. 56, 1. 18 —p. 57, 10.

130 TEx. WATER CODE § 13.241 (a); see also TEX. ADMIN. CODE §291.102.
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A. APPLICANT’S FINANCIAL CAPABILITY

The TCEQ considers the proposed project to be ambitious'>! thus the agency
informed the Applicant that the “financial capability information required for approval
will be comprehensive.”** However, the Applicant presented only partial information
and according to Mr. Smith, the TCEQ financial analyst, the checklist on this information

d."”* 1In fact, the Applicant has not submitted phasing data, capital

is not complete
requirement information, cash flow information, annual connection projections, or any
financial documents except for year end 2004."* The information Applicant did not
provide clearly shows it is not financially capable of serving the proposed expansion area.

The Applicant submitted financial statements with their Application.””® In fact,
Mr. Smith, witness for the TCEQ, verified that the Applicant has “substantial amount of
term debt against a small amount of equity.”’*® Reviewing the Balance Sheet of the
Applicant reveals that the debt to equity ratio is 1.4 which indicates a significant negative
equity position and a lack of financial ability to service the proposed expansion area.'”’
Apparently recognizing the Applicant’s unsatisfactory debt situation, Mr. Parker testified
that the long term debt was paid off, but Mr. Parker, Treasurer of the Applicant, had no

knowledge of the new debt-to-equity ratio’*® Despite its’ negative financial condition,

the Applicant did not offer any proof as to whether the debt was in fact paid off or

;; SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Smith, p. 97, 11. 1-5.
Id.
33 1d., Smith, p. 98, 11. 9-19.
P41d., Smith, p. 98,1. 15 —p. 99, 1. 12.
51d., Exh. Al, exh. 1, Attach. G (Applicant’s 2004 Year End Income Statement and Balance Sheet).
¢ 1d., Smith, p. 91, 11. 3-5.
371d., Exh. Al, exh. 1, Attach G (showing 861,309.51 Total Liabilities and 616,500.29 Capital on the
Balance Sheet).
8 1d., Parker, p. 20, 1. 20 — pg. 21, 1. 2; , pg. 21, 11. 8-10.
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whether the obligation to Clyde B. Smith was just replaced with new debt.'* In fact the
only evidence of the Applicant’s financial capability before the Court at this time is the
Applicant’s financial statements filed with the application'®® and Applicant’s 2005
Annual Report filed with the TCEQ signed on March 28, 2006.""" Both of these filings
show no reduction of the debt and there is no other evidence submitted, other than
uncorroborated testimony.

Additional information in the financial statements indicate other problems with
the Applicant’s financial capability. The submitted Balance Sheet shows the Applicant’s
current Assets to be $23,474.58 with the largest account receivable owed by an affiliated

142

company Tapatio Springs Golf Resort. Also, the Income Statement shows that the

interest expense for the company is 24.26% of expenses paid]43 which Mr. Smith testifies
is higher-than-usual percentage of total expenses.144 Additionally according to its

Treasurer, the Applicant has been paying a monthly water reservation fee for the original

0.145

500 acre feet somewhere just south of $20,00 However, the income statement

6

submitted by the Applicant shows no such expense.'*®  Also the Applicant avoided

revealing the actual expense amount, by submitting their GBRA contract without its’

7 The financial

Exhibit 3, which sets forth the amount of the water reservation fee. ™
information in evidence is incomplete. Furthermore, Mr. Smith agreed that the Applicant

would not be able to fund an expansion over the proposed area based on the submitted

5914, Smith, p. 91, 11. 4-11.

914, Exh. A1, Exh. 1, Attach. G, Tapatio Springs Service Co. Balance Sheet, Dec. 31, 2004 (showing
Long Term Liability to Clyde B. Smith $905,146.35).

"1 1d., Exh. P5, pg. 3 (showing a principal balance on outstanding debt of $891,809).

“21d., Exh. A1, Exh. 1, Attach. G, p. | of Balance Sheet.

"3 1d. p. 1 of Income Statement.

"1d., Smith, p. 93, 1. 17 —p. 94, 1. 5.

3 SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Parker, p. 42,1. 6 —p. 43, 1. 6.

1 1d., Exh. A1, exh. 1, Attach. G (Applicant’s Income Statement).

"1d., Exh. A1, exh. 1, Attachment F, p. 11, sec. 3.1; Exh A3, exh.1, p.11, sec. 3.1.
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financial statements.'*® As submitted, the Applicant’s financial statements clearly show
its” inability to provide the financial requirements associated to developing the systems
required for serving 1700 units over 5,000 acres of land. The evidence before the Court
shows that the Applicant does not possess the financial capability warranting the grant of
the requested CCN.
B. FINANCIAL CAPABILITY OF DEVELOPER

Due to the obvious inability of the Applicant to satisfy the financial capability
requirement to receive a CCN over the large proposed area, the Applicant offers the
Developer’s financial capability as a substitute."” The Developer must show the
financial capability required of the Applicant'>’ and the Applicant must show it exercises
control over this financial capability. The Austin Court of Appeals has held that where a
third party is to be relied upon to satisfy an element required for receiving a CCN, the
applicant must have control over the element.'”’ The Court further refined its
interpretation to find that “control” means “the direct or indirect power to direct the
management and policies of a person or entity, whether . . . by contract, or otherwise.”'>?
But first the Developer must show evidence of financial capability.

The only evidence submitted to prove financial capability has been a letter from
the Developer’s Bank.'” The TCEQ has not verified that the letter, dated August 12,

2005, was issued by the bank or if the representations are still valid.”* Even if this letter

had been issued for the Applicant, the amount dedicated to developing the water and

“¥1d., Smith, p. 92, 1. 19 —p. 93, 1. 4.

"1d., Smith, p. 99, 1. 13 —p. 100, 1. 17.

"% TEX, WATER CODE § 13.241 (a).

Y Bexar Metropolitan Water Dist. v. Texas Com'n on Environmental Quality, 185 S.W.3d 546, 552 (Tex.
App. — Austin 2006)(interpreting “possess” as found in the statute).

21d. (citing Black's Law Dictionary 1201 (8th ed.2004)).

"* SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Exh. A1, exh. 4.

5*1d., Smith, p. 99, 1. 13 —p. 100, 1. 17; p. 102, 1. 4-6.
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sewer systems would be insufficient. The letter states the Developer has “unrestricted
funds in the low seven figure amount.”’” This indicates an approximate range of
$5,000,000 or less for the construction and infrastructure improvements. However the
costs for the proposed expansion will far exceed that amount. Mr. Matkin the consulting
engineer has estimated that the extention to receive the GBRA water will cost
$2,154,983."°°  However the Developer is only to contribute $1,500,000 of the
$2,154,983 therefore the Applicant must still pay for $654,983."*” Also Mr. Matkin has
developed preliminary cost estimates for the water supply system ranging from
$7,000,000 to $8,OOO,OOO.158 Additionally Mr. Matkin has estimated that the costs for the
sewer system will be $1,500,000 for the lift stations and force mains, as well as
$3,000,000 for the gravity mains.'” Therefore the engineer’s current total for the cost
estimates ranges from at least $13,654,983 to $14,654,983. These costs are in the low to
mid eight figure amount and nearly 3 times the mid seven figure amount of $5,000,000.
The letter is insufficient to satisfy the statutory requirement as it shows no indication of
whether the line of credit extends over the Developer’s numerous other projects, what
peribd the line of credit is to be phased over or what the required repayment terms are.
Considering the Applicant bears the burden of proof, one unverified faxed letter is hardly
insufficient to establish financial capability for a CCN to be granted over 5,000 acres.
Additionally, the Applicant must show that it exercises control over the

0

Developer’s financial capabi]ity.16 However, any financial guarantee given on the

%51d., Exh. Al, exh. 4.

P61d., Exh. A2, p. 3, 11. 40-44,

71d., Matkin, p. 69, 11. 18-23.

% 1d., Matkin, p. 84, 11. 7-11.

%1d., Matkin, p. 84, II. 12-22.

1 Bexar Metropolitan Water Dist., 185 S.W.3d at 552.
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behalf of the Applicant by the Developer can in fact be revoked for various conditions.'®’

In the Non-Standard Service Agreement, the Developer has the right to unilaterally give
“notice of termination of this Agreement” after reviewing the plans for the extension.'®
In such a case the Developer has no obligation to fund the expansion but the Applicant

' The letter provided as

would still have the duty to serve the area as it developed.
evidence of financial ability is insufficient as it is clearly not in the “control” of the
Applicant that will receive the CCN.

Besides the lack of Applicant’s control over the Developer’s financial capability,
the inadequacy of the unqualified lender letter and the weakness of the Applicant’s
financial information, other issues have not been addressed relating to the required
financial capability. The TCEQ indicated that review of the Developer’s standing with

6

the State Comptroller would be done,’ 4 review of the Applicant’s tariff was warranted,’ 65

and that the Applicant’s cash flows, staging estimates and construction cost estimates

% The Applicant has not demonstrated

would be required prior to recommendation.’
financial capability as required by TEXAS WATER CODE § 13.241.
4. MANAGERIAL CAPABILITY

The legislature also required the TCEQ to ensure the applicant possesses

17 However the

managerial capability to provide continuous and adequate service.
evidence indicates the Applicant lacks the managerial ability for the proposed service

area.

161 SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Parker p. 53, 11. 3-9.

'21d., Exh. Al, exh. 1, Attach. F; Parker, p. 53, 11. 12-20.

'S TEX. WATER CODE 13.250(a) (West 2000) (stating the “certificate obligates its holder to provide
continuous and adequate service to every customer and every qualified applicant within its area”).
' SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Smith, p. 103, 11. 11-20.

'3 1d., Smith, p. 105, 11. 1-9.

1% SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Smith, p. 109, 11. 5-9.

17 TEX. WATER CODE 13.241(a) (West 2000).
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A. LACK OF ADEQUATE PLANNING

The Applicant’s current customers have been subjected to numerous periods of
drought restrictions.'® The Vice President testified that GBRA water was needed to
alleviate the Applicant’s dependence on well water.'® Therefore, the Applicant reserved
500 acre feet of water from the GBRA in 2002'7 for its current customers.'”’ But over
the last four (4) years, the Applicant has not even purchased one foot of easement to
arrange the delivery of the water.'” In fact, the GBRA completed its facilities to the
delivery point with the Applicant'”® but Applicant failed to construct the pipeline to
access the water despite continuous drought conditions'” the current customers are
experiencing. Construction of the pipeline to access the GBRA water has not even begﬁn
but the Applicant has committed to service another 135 units south of its current CCN
area.'” Despite access to the needed additional water, with current customers on
frequent drought restrictions, the Applicant is increasing the number of customers it is
serving without proceeding to receive delivery of water it is paying for. This shows clear
evidence of the lack of managerial capability on behalf of the Applicant.
B. LACK OF MANAGERIAL COMPETENCY

There are numerous issues of competency as evidenced by Mr. Parker, first

alleging to be the President of the Applicant, then correcting himself to being the Vice

1% SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Parker, p. 28 1. 23 — p.16 (stating the customers
have been on drought restrictions three times in the last 10 months).

19 1d., Parker, p. 30, 1. 10-16.

'%1d., Exh. A1, exh. 1, Attach. F, p. 3 of Agreement between Kendall County Utility Company and
Tapatio Springs Service Company, Inc. and Guadalupe-Blanco River Authority (establishing the agreement
was made and entered into as of the 18 day of March, 2002). :

1"114., Parker p. 25 11. 1-5; Parker, p. 26, 11. 12-25.

2 1d., Parker p. 41,1. 20 — p.42, 1. 5.

' 1d., parker, p. 58, 11. 13-20 (relating the GBRA water was available in May for its customers).
"1d., Parker, p. 28, 1.23 —p. 29, 1. 24 (providing dates of drought restrictions).

' SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Parker, p. 56, 1. 14 —p. 57, 1. 10.
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President, Secretary, and Treasurer of the Applicant.]76 However, he has filed Annual
Reports in 2004 and 2005 with the TCEQ under a Sworn Statement and signed as
President.'”” The explanation given by the Vice President, Secretary, Treasurer for his

misrepresentation to the TCEQ, the Court and the parties was “I put president sometimes

59178

because my dad is president,.... The officers of a company should know their

positions within a company and must not misrepresent their position in filings with the
State of Texas. Despite his representation that he had been running the Applicant’s

operations since 1991,'" Mr. Parker was confused and could not tell the TCEQ Counsel

0

what the water capacity of the Applicant’s system.'®  Additionally, he did not even

81 Furthermore, even though Mr. Parker

know what the well capacity of the system was.’
claims to be the Treasurer for the Applicant, he testified that he has not been responsible
for the oversight of the preparation of the Applicant’s financial statements.'® Finally, he
testified that he does not even know what percentage he owns of the Applicant for which

% The testimony clearly shows the

he is Vice President, Secretary, and Treasurer.’
Applicant does not have the requisite managerial capability for the proposed expansion

area.

76 1d., Parker, p. 17, 11. 25 —p.18, 11. 1-2. (correcting his prefiled testimony that stated he was president).
"71d., Parker, p. 32, 11. 7-19, Exh. A3, Affidavit of John J. Parker; Exh. P4, pg. 6; Exh. P5, pg. 6.
(comparing signatures and titles).

8 1d., Parker, p. 19, 11. 17-18.

9 1d., Parker, p. 19, 11.17-20.

89 1d., Parker, p. 21,1.25 —p. 22, 1. 3.

8114, Parker, p. 22, 11. 4-6.

182 14., Parker, p. 19, 11 21-25.

'8 1d., Parker, p. 20, 11. 1-14.
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5. TECHNICAL CAPABILITY

The legislature also required fhe TCEQ to ensure the applicant possesses technical
capability to provide continuous and adequate service.'® However, the Applicant in this
case has submitted no evidence of its technical capability.

The TCEQ requested engineering report to show continuous adequate water and
sewer service, existing system capacity, capacities in reserve, descriptions of the
development phases, number of estimated connections on each phase, distance between

existing system and the new development from the A,pplicant.185 The Applicant did not

186 187

submitted these to the TCEQ, ™ and it has not submitted any construction plans.
Furthermore, despite receiving additional time to supply information to'the TCEQ,' 5 the
Applicant only submitted a letter from the utility consultant and a 4 page water supply
analysis'® to show its technical capability for the proposed water and sewer systems that
are to serve 1,700 units over a 5,000 acre expansion. The Applicant has submitted no

evidence of any consequence to prove its technical capability which would warrant

issuance of a CCN over the proposed service area.

' TEX. WATER CODE § 13.241(a) (West 2000).

' SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Exh. P9, p. 2.
1% 1d., Adhikari, p. 128, 11. 17-19.

'871d., Adhikari,p. 129, 1. 7-16.

' 1d., Adhikari, p. 139, 11. 7-13.

'8 1d,, Exh. P8.
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SUMMARY

As established in the preceding sections, the Applicant has not carried its burden
of proof on the following elements. First, fhe Applicant must show access to an adequate
supply of water for the proposed expansion area but in fact all of the evidence proves that
the current customers do not even have an adequate supply of water . Second, the sewer
service information is similarly inadequate to justify issuance of a CCN over the
proposed area. Third, considering the required financial capability, neither the Applicant
or the Developer has adequate proof and the Applicant does not have control of the
Developer’s financial capability as needed. Fourth, the evidence concerning the
Applicant’s managerial capability proves it is not capable of managing the proposed
expansion project. Fifth, the Applicant provided no plans, no specifications, no estimates
of phasing, no distance between the existing system and the proposed new development
as requested by the TCEQ to evaluate its technical capability. There is no evidence to
support finding the Applicant submitted sufficient evidence to show compliance with the
required statutory criteria. The Applicant failed to carry its burden on all of these
elements.
IV. CCN APPLICATION

TEXAS WATER CODE § 13.244 requires that an applicant submit an application to
obtain a CCN.”" As discussed in the following sections, the Applicant submitted an
application that is incomplete and inaccurate. There is no written description in the
record of the area requested to be served, the water agreement submitted as evidence of
water supply does not pertain to the proposed area nor is all of the agreement included

with the application. Additionally, there is no proof in the record that the Application is

19 TEx. WATER CODE § 13.244 (West 2000).
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administratively complete. Mr. Adhikari and Mr. Smith for the TCEQ did not make the

191

decision the application was administratively complete. " Additionally, there is no letter

2" This is relevant in that

in evidence finding the application administratively complete.
the Application does not contain the information requested by the TCEQ. The
Application is legally insufﬁciént and administratively incomplete as established by the
record.
A. AREA REQUESTED TO BE SERVICED

The area to be served is not described by the information submitted with the
Application. TCEQ asks whether there has been a request for service over the proposed

93

area at 2.B. of the Applicant’s Application.’ The response to the inquiry is Sece

1% Page 1 of the agreement

Attachment B which is the Non-Standard Service Agreement.
states the land covered by this agreement is legally described by Exhibit 1 with an
Exhibit 2 providing a map of the area.'” However, there is no Exhibit 1 or Exhibit 2
attached or submitted with this agreement.’”® Furthermore, the Applicant has not
submitted any copy of the Non-Standard Service Agreement in discovery or to the TCEQ
which contains a legal description or map as designated. Thus the area over which
service has been allegedly requested is not in evidence. Additionally, the Application

specifies that the “service area boundaries should be shown with such exactness that they

can be located on the ground” for the maps submitted.'”” However, the maps in evidence

"' SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Adhikari, p. 120. 11. 8-12; Smith 112, p. 16-20.
%2 See Id., Smith p. 113, 11. 1-4 (stating a letter is issued when an application is found administratively
complete).

' 1d., Exh. A1, exh. 1, p. 3 of Application.

414d., Exh. A1, exh. 1, Attach. B.

3 1d, (p.1, para. 2).

%6 1d., (reviewing the complete exhibit no Exhibit 1 or 2 exists).

®71d., Exh. A1, exh. 1, p. 3-5, E.
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do not conform with this instruction.””® These maps do not even show the county roads
or streets in the area.'” Considering that there is no legal description and no reference to
any other instrument describing said land, and the submitted maps do not comply with
the instructions, this response to inquiry 2.B. of the Application is therefore insufficient.
B. PURCHASED WATER

At 5.G. of the Application, TCEQ asks for a certified copy of the most recent
water capacity purchase.200 Applicant responded with the indication that Attachment F
answered this request.””’ However the contract at Attachment F between GBRA and the
Applicant is not even relevant to this Application as established by the Applicant’s utility
consultant, Mr. Nichols, in his trial testimony?” and in the Non-Standard Service

9 Thus there is no certified copy of the water capacity purchase to be used

Agreement.
for the development of the proposed expansion area and the Application is therefore
incomplete. At the evidentiary hearing, the utility consultant for the applicant verified
that the contract submitted to the TCEQ, to show the applicant had sufficient water, was
not relevant for the proposed expansion area.””*
C. EXISTING SYSTEM

The classification of the proposed service area as an “existing system” is

important as the Applicant avoids providing important data required of new systems.””’

%8 1d., Exh. A1, exh. 1, Attach. C; Exh. A4.
199 Id
2% SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Exh. A1, exh. 1, p. 7.
201
1d.
22 14., Nichols, p. 15, 11. 2-21.
23 14., Exh. A1, exh. 1, Attachment F.
2% 1d., Nichols, p. 15, 1. 2-21.
25 14., Adhikari, p. 125,11, 18-21 (testifying that if this was a new system additional information would be
required such as construction and phasing).
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The TCEQ representative evaluating the technical aspects of the application®®® classifies
the proposed system as an existing system.””” However, the Applicant’s Vice President
the pipeline to receive the water from GBRA is yet to be constructed, and he states a new
water and sewer system will be constructed on the proposed 5,000 acre expansion area.?’®
Mr. Nichols, Applicant’s utility consultant, wrote to Mr. Adhikari that “[e]xisting sewer
capacity will not be utilized to serve the proposed development.”209 Mr. Nichols, while
obviously reluctant to state the proposed water and sewer system will be a stand alone
system, testified “There’s no system out there at this time.”?'% As previously discussed,
the Vice President also testified that Proposed expansion to the south of the Applicant
will utilized all of the existing excess capacity of the Applicant.*'' Furthermore, the
Applicant repeatedly states that the Developer is responsible for constructing a

12 Thus the evidence conclusively proves this

completely new water and sewer systems.
will be a new stand alone system. Considering the sewer supply CCN application, the
applicant’s utitlity consultant wrote to TCEQ personel stating the “existing system will
not be utilized.”?®  However, the TCEQ classifies this proposed sewer system as an
existing system.

There is overwhelming and substantial evidence proving both the water supply

system and the sewer service system are new stand alone systems. Even Mr. Adhikari

206 1d,, Adhikari, p. 118, 11. 24 — p. 119, 1. 2 (stating he determined whether an applicant had technical
capability to service the proposed area).

71d., Adhikari, p. 124, 11. 17-19; p. 125, 11. 11 -13 (testifying it was his decision this was not a new stand
alone system but an existing system).

298 1d., Parker, p. 26, 11. 3-15.

% SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Exh. P8, para. 2.

219 1d4., Nichols, p. 16, 11. 2-11.

20 1d., Exh. Al, exh. 1, pg. 7. C. (showing existing sewer customers of 173); Parker, p.22,1. 17 —p. 23, 1.
5;p.56,1.14—-p. 57, 1. 1.

21214, Exh. P8, para. 2.

P 1d., Adhikari, p. 133 1. 23 — p.134 1. 1;Exh. P8, p. 1.
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testified that final engineering plans and specifications would need to be reviewed to
determine if the sewer system was a new stand-alone system.”’* The TCEQ cannot
recommend approval of the sewer CCN without any of the required engineering plans

and specifications showing impact on the existing customers.”’> The Application cannot
be deemed complete without this relevant information.
D. GBRA CONTRACT INCOMPLETE

Even the GBRA Contract for the original 500 acre feet of water is incomplete.
This is relevant because the additional 250 acre feet is an amendment to the original
contract thus the provisions not amended are controlling on the supplemental contract.?'®
The original contract between the Applicant and the GBRA incorporates Exhibit 2
“Customer’s System” and Exhibit 3 that is a schedule of fees?'’ but none of these
contracts are submitted in the application or with their pre-filed testimony Exhibits.
Therefore the actual costs cannot be ascertained by the TCEQ in their analysis. This
contract is crucial to the proposed development and the failure to submit a complete copy
is additional proof the application is insufficient.
SUMMARY

The Application submitted is incomplete and inaccurate therefore any decision to
issue a CCN is unwarranted. There is no legal description or map attached to the Non-

Standard Service Agreement which provides is the contract with the developer and the

basis for the Applicant’s assertion that service over a specific are has been requested.”'®

21 1d., Adhikari, p. 134 11. 2-10.

1> TEX. WATER CODE § 13.246 (c) (allowing that a certificate shall be granted after consideration by the
commission of the probable improvement of service or lowering of cost to consumers).

1 SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Exh. A3, exh. 3 (setting forth the amendments to
the original contract).

2771d., Exh A1, exh. 1, Attachment F, p. 11, sec. 3.1; Exh. A3, exh. 2, p. 11, sec. 3.1.

2% 1d., Exh. Al, exh. 1.

Ratepayers Brief and Exceptions 43



The document submitted as evidence of water supply capacily is not certified, as
requested in the application, and does not even pertain to the proposed expansion area.?’’
The classification of the proposed systems as existing is incorrect therefore fails to
ascertain all of the factors necessary to consider the impact on the current customers.”?°
Additionally, the Applicant did not submit the complete contract with the GBRA. The
Application is incomplete and inaccurate providing no reliable basis for the TCEQ to

grant a water supply CCN or a sewer supply CCN as requested by the Applicant.

SECTION THREE

For the reasons presented in SECTION ONE and SECTION TWO, the
Ratepayers hereby file exceptions to the ALJ’s Proposal for Decision and Order; Findings
of Fact Nos. 4, 5, 10, 20, 27, 28, 32, 37, 39, 41, 43, 44, 45, 46, 47, 48, 49, 50, 52, 54, 57,
61, 64, 66, 68, 70, 72, 75, 78, 79, 90, 91, 95, 98, 105, 109, 111, 115, and 123;
Conclusions of Law Nos. 4, 5, 6, 7, 22, 23, 24, 25, 26, 31, 32, 33, 36, 38, and 39. The

Ratepayers request that the ALJ amend these.

?91d., Exh. Al, exh. 1, Attach. F; Nichols, p. 15, 11. 2-21.
29 TEX. WATER CODE § 13.246 (c); SOAH DOCKET NO. 582-06-0425, Evid. Hearing, Adhikari, p. 134 11.
2-10.
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CONCLUSION

As established, the Applicant must comply with the rules and laws governing the
issuance of a CCN.**' Therefore, the Applicant bears the burden of proof to show it
possesses the financial, managerial and technical capability to provide adequate and
continuous service as well as proving it has access to an adequate supply of water.”*?
Additionally, the Applicant must submit a legally sufficient application to secure
approval from the TCEQ.”” Considering the Applicant has failed to carry its burden in
proving its qualifications, the request for certification should be denied.

Prayer
For these reasons, Ratepayers ask the ALJ to amend its PFD and Order to deny

granting of the CCN Amendment.

Respectfully submitted,
LAW OFFICE OF ELIZABETH R. MARTIN

By:KW j

ELIZABETHAR. MARTIN
Texas Bar No. 24027482

106 WEST BLANCO, STE. 206
P.O. Box 1764

BOERNE, Texas 78006

Tel. (830)816-8686

Fax. (830)816-8282

Attorney for Ratepayers

2 TEX. CONST. art. I1 § 1; TEX. WATER CODE, Chap. 13; TEX. ADMIN. CODE Title. 30.
22 TExX, WATER CODE § 13.241 (West 2000).
2 TEX. WATER CODE § 13.246 (West 2000).
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Oct 26 2006 6:11PM GBRA 8303791766 p.2

AFFIDAVIT OF W. E, WEST, JR.

STATE OF TEXAS §

COUNTY OF GUADALUPE §

Before me, the undersigned authority, on this date personally appeared W. E. West, Jr.,

who after being duly sworn stated as follows:

“1.

‘My name is W. E. West, Jr. Iam over the age of eighteen (18) years and I reside at 9000

FM 20, Seguin, Texas, 78155. 1 have never been convicted of a crime, and I am fully
competent to make this affidavit. I have personal knowledge of the facts stated in this
affidavit, and they are all true and correct.

I am the General Manager of the Guadalupe-Blanco River Authority (“*GBRA™), and
have been since 1994, 1 have overall management responsibility for all of GBRA’s
operations and employees, and I oversee implementation of all policies and decisions of
the GBRA Board of Directors. Prior to my employment with GBRA, I was employed by
the Lower Colorado River Authority.

1 have become aware of certain proposed findings relating to GBRA in an October 6,
2006 Proposal for Decision in the following matter before the State Office of
Administrative Hearings (“SOAH”):

SOAH Docket No. 582-06-0425; TCEQ Docket No. 2005-1516-UCR; In Re:
Application of Tapatio Springs Service Company, Inc. (“Tapatio”) to Amend
Certificates of Convenience and Necessity Nos. 12122 and 20698 in Kendall
County, Texas.

The proposed findings at issue are as follows:

50.  Tapatio has approached GBRA for additional water, and GBRA has informally,
verbally agreed to provide an additional 250 ac-ft., beyond the 750 ac-ft. which it
has formally contracted to provide.

51.  Approximately 1,600 ac-fi is available from GBRA for private utilities in the
general area.

Proposed Finding No. 50 is incorrect. A representative of Tapatio did make a verbal
request of David Welsch, Director of Project Development for GBRA, that GBRA agree
to amend its existing contract with Tapatio 1o increase the maximum amount of treated
water to be supplied annually by GBRA an additional 250 acre-feet (from 750 acre-feet
to 1,000 acre-feet annually), but at my direction Mr. Welsch responded that GBRA would
not agree to the requested amendment. See accompanying affidavit of Mr. Welsch.

Affidavit of W.E. West, Jr.
Page 1 of 2
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6. There is no basis for Proposed Finding No. 51. GBRA has made no determination that it
has 1,600 acre-feet, or any other amount, of treated water available for private utilities in

the area.”

FURTHER AFFIANT SAYETH NOT.

W. E. West, Jr., General Manager /

SWORN TO AND SUBSCRIBED before me by W. E. West, Jr. on this Q{gth day of
October, 2006, to certify which witness my hand and seai of office.

(‘%uﬁth j/ok..iw%’

oy,
N , A A :
Notary Publid in and for the State of Texas

N .
SSRGS |
- : % o - + -
: = My Commission Expires:
3 WM ay 11, 200¥

Affidavit of W.E. West, Jr.
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AFFIDAVIT OF DAVID WELSCH
STATE OF TEXAS §

COUNTY OF GUADALUPE &

Before me, the undersigned authority, on this date personally appeared David Welsch,
who after being duly sworn stated as follows:

“1. My name is David Welsch. I am over the age of eighteen (18) years and I reside at 202
Oldtowne, Seguin, Texas. [ have never been convicted of a crime, and 1 am fully
competent to make this affidavit. I have personal knowledge of the facts stated in this
affidavit, and they are all true and correct.

2. 1 am employed by the Guadalupe-Blance River Authority (“GBRA™) and have been since
1973. My current position is Director of Project Development.

3. On or about July 14, 2005, Mr. Stan Scott and Mr. Jay Parker, who represented
themselves to be the managers or officers with the Tapatio Springs Service Company,
Inc. (“Tapatio™) Kendail County Utility Company, requested an increase in the original
Raw Water Commitment of Water from the Western Canyon Regional Treated Water
Supply System from 500 acre feet to 750 acre feet per annum. Said request was granted
by the Board of Directors. Subséquent to that approval Mr. Scott and Mr. Parker verbally
requested that GBRA agree to amend its contract with Tapatio/ Kendall again to increase
the maximum amount of treated water to be supplied annually by GBRA by an additional
250 acre-feet (from 750 acre-feet to 1,000 acre-fect annually). At the direction of Mr.
W.E. West, Jr., the General Manager of GBRA, I responded verbally to both Mr. Scoft
and Mr. Parker that GBRA would zot agree to the requested additional amendment.”
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Havid Welsch

SWORN TO AND SUBSCRIBED before me by Da vid \Melsely  on this RGTh
day of October, 2006, to certify which witness my hand and seal of office.
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FURTHER AFFIANT SAYETH NOT.
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