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I. INTRODUCTION

This matter involves an application (the Application) by the City of Midlothian (Midlothian')1
to amend its water Certificate of Convenience and Necessity (CCN) No. 11706 to add approximately
three connections and 1,135 acres in Ellis County to the area it is currently certificated to serve. The
Application area is located in Midlothian’s corporate limits and extra-territorial jurisdiction (ETJ ),
and Midlothian is serving three customers within the area.’ Sardis-Lone Elm Water Supply

Corporation (Sardis) holds a CCN to provide water service to part of the Application area.*

At the time Midlothian filed its Application, it believed that Wax-Mid, Inc. (Wax-Mid) held
inactive CCN No. 11966 for part of the Application area. After the preliminary hearing, but before
the hearing on the merits was held, it instead found that a July 1986 order (1986 Order) issued by

! Midlothian is located in northwest Ellis County, approximately 25 miles southwest of Dallas, on U.S.
Highway 67, and 10 miles northwest of Waxahachie, on U.S. Highway 87. Midlothian is part of the Dallas/Fort Worth
Metroplex, encompasses an area of approximately 50.5 square miles, and has an estimated population of 12,500.
Midlothian Exh. 9, at ii. .

? See Attachment A to this Proposal for Decision, map depicting how Midlothian’s city limits and ETJ overlap
with Wax-Mid’s 1986 Order area.

3 Pre-filed testimony of Michael Adams, P.E., Midlothian’s Director of Engineering, Midlothian Exh. 2, at 2,
lines 9-20.

4 Midlothian and Sardis have entered into an agreement designating which parts of the Application area each
will serve.
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the Texas Water Commission (TWC).states that a CCN would be issued to Wax-Mid upon meeting

two conditions, only one of which has been met.

Wax-Mid asserts that Midlothian’s proposed CCN amendment is not necessary because
Midlothian, as a municipality, may lawfully serve the Application area even withoﬁt a CCN. Wax-
Mid also claims to have rights under the 1986 Order that preclude Midlothian’s Application from
being granted.’ | ‘

The Administrative Law Judge (ALJ) recommends that the Commission approve
Midlothian’s Application to add area to its CCN. Since Wax-Mid never obtained a CCN, she
~ recommends that the Commission dismiés, as moot, Midlothian’s request to decertify Wax-Mid.
The ALJ concludes that Midllothian’s recent alternative request to set aside the 1986 Order
concerning Wax-Mid maynot be granted because the Commission has no jurisdiction to do so in this

case.
II. JURISDICTION

There are no disputed jurisdictional'issu'es’. Therefore, jurisdiction is addressed in the

Findings of Fact and Conclusions of Law sections of this Proposal for Decision.
III. PROCEDURAL HISTORY
A. Midlothian’s Application; Wax-Mid’s Request for a Cease and Desist Order

Midlothian’s Application was received by the Texas Commission on Environmental Quality

(TCEQ or Commission) on August 30, 2005. On September 30, 2005, Midlothian notified

5 The effect of the 1986 Order on Midlothian’s Application is more fully addressed in Section VIII of this
Proposal for Decision.
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neighboring utilities within two miles of its requested area (Wax-Mid, Sardis, City of Waxahachie,
and Mountain Peak Special Utility District) and landowners in the requested area (ECOM Real
Estate Management, Inc., Ennis Business Forms, Ken Pritchett Properties, Alma Ann Seale, and Sara
J ané Properties LP) of the Application. Midlothian also puialished notice of its Application in the
Waxahachie Daily Light on October 5, 2005,. and October 12, 2005. TCEQ Staff declared the
Application administratively complete on October 31, 2005.

After receiving protests to the Application from Wax-Mid and Sardis on chober 27,2005,
the TCEQ Chief Clerk transferred the official file for Midlothian’s Application to the State Office
of Administrative Hearings (SOAH) on December 14, 2005, and issued a Notice of Public Hearing
on March 8, 2006. o

Wax-Mid’s owner, ECOM Real Estate Management, Inc. (ECOM), received notice of the
Application on October 1,2005.° On October 31,2005, Wax-Mid’s corporate charter was reinstated
by the Texas Secretary of State.” On December 22, 2005, Wax-Mid filed a Request for a Cease and
Desist Order with the Commission on the basis that Midlothian was providing water service to a
customer inside Wax-Mid’s CCN area without its authorization. On August 10, 2006, Wax-Mid
filed a First Supplement to Its Petition for a Cease and Desist Order Against the City of Midlothian,
after discovering Midlothian was serving two additional customers in Wax-Mid’s area without its

authorization.

¢ Pre-filed testimony of Victoria Harkins, Ph.D., P.E., Midlothian Exh. 1, VRH-5, at 6.

7 According to the Office of the Secretary of State and Texas Comptroller of Public Accounts, Wax-Mid filed
Articles of Incorporation on October 5, 1984; had its corporate privileges forfeited March 28, 1986, for failure to satisfy
franchise tax requirements; had its corporate charter forfeited on June 9, 1992, for failure to file a franchise tax return
and/or pay state franchise tax; and had its corporate charter reinstated on October 31, 2005. Harkins pre-filed testimony,
Midlothian Exh.1, at 13, lines 2-7, VRH-4, and VRH-5, at 7; Midlothian Exh. 10 and Midlothian Exh. 12.
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B. Preliminary Hearing

ALJ Mike Rogan® cdnvened the preliminary hearing on April 4, 2006, at SOAH, William P.
Clements State Office Building, 300 West 15" Street, Fourth Floor, Austin, Texas. The Notice of
Hearing, Affidavit of Notice to Neighboring Utilities and Affected Parties, and Publisher’s Affidavit
were admitted into evidence, and the following were designated as parties:

. Midlothian, represented by Maria Sanchez, attorney;

. Wax-Mid, represented by James E. Cousar, attorney;
. Sardis, represented by Leonard H. Dougal, attorney;’

. the ED, represented by Gabriel Soto, staff attorney; and
B Office of Public Interest Counsel (OPIC), represented by Blas Coy, Jr.'°

C. Consolidation of the Midlothian and Wax-Mid Cases
After Midlothian filed its Application and Wax-Mid filed its Request for a Cease and Desist
Order, Wax-Mid’s case'' was referred to SOAH and consolidated with Midlothian’s case on May

31, 2006, as set out in Order No. 3 in this matter.

Order No. 4 in this matterissued June 7, 2006, directed Wax-Mid to submit the jurisdictional

documents that would have been submitted into evidence at Wax-Mid’s June 12, 2006 preliminary

¢ Between the preliminary hearing and the hearing on the merits, the case was re-assigned to ALJ Sharon
Cloninger.

¥ Mr. Dougal represented to ALJ Rogan that Sardis and Midlothian had recently reached a settlement
agreement, and that once the agreement was effective, Sardis would withdraw as a party.  Sardis has not submitted a
request to withdraw as a party. '

19 OPIC did not participate in this proceeding.

'" The case was formally designated as Petition of Wax-Mid, Inc., Requesting a Cease and Desist Order Against
the City of Midlothian; TCEQ DocketNo. 2006-0487-UCR; Application No. 35240-D; SOAH Docket No. 582-06-2332.
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hearing, which was canceled after the Midlothian and Wax-Mid cases were consolidated. Wax-Mid
submitted the requested documents on June 27, 2006, and they were admitted as ED Exhibits D and
E in Order No. 5, issued November 8, 2006. '

D. Acknowledgment by Wax-Mid That It Does Not Hold a CCN

At the preliminary heaﬁng, Wax-Mid represented to ALJ Rogan that it held a CCN that
overlapped with 100 percent of the Application area that Midlothian seeks, and Wax-Mid was
“admitted as a party. During the discovery phase of this docket, Wax-Mid obtained from the TCEQ
archives a microfilm copy of the hearing record in Docket No. 5951 in which the 1986 Order was
issued. Wax-Mid produced that microfilm file as a discovery response, and the parties to this docket
became aware of the actual language of the 1986 Order. Additional research revealed the legislative
history and 1987 repeal of TEX. WATER CODE ANN. § 13.249, the statute under which the TWC
granted the 1986 Order. | |

OnNovember 14, 2006, in a Cross-Motion for Summary Dis;position, Wax-Mid stated in part
that as aresult of discovery, testimony, deposition testimony, and recent pleadings in this proceeding,
it became clear that the parties concur that Wax-Mid’s rights at issue in this docket are not based on
a CCN. Wax-Mid asserted that because it does not hold a CCN, it is not subject to the statutory
remedy of decertification sought by Midlothian under TEX. WATER CODE ANN. § 13.254.

E. Withdrawal of Wax-Mid’s Request for a Cease and Desist Order
On November 14, 2006, Wax-Mid filed a Request to Withdraw Its Application for a Cease

and Desist Order Against the City of Midlothian. The Request was granted with prejudice and the

matter was remanded to the ED as set out in Order No. 6, issued November 16, 2006.
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F. Hearing on the Merits

The hearing on the merits commenced Noyember 28, 2006, before ALJ Sharon Cloninger
at SOAH, William P. Clements State Office Building, 300 West 15" Street, Fourth Floor, Austin,
Texas. Maria 'Sanchez, R. Jo Reser, and ' Patrick Ledner, attorneyé, appeared on behalf of
Midlothian; James Couser and Christopher Smith, attorneys, represented Wax-Mid; Ali AbaZaﬁ,
attorﬁey, appeared as a courtesy for Sardis; and Gabriel Soto, staff attorney, represented the ED. The

record closed January 26, 2007, after parties submitted closing arguments and replies.
IV. PARTY POSITIONS AND ALJ RECOMMENDATION

A. Midlothian

Based on the preponderance of the evidence, Midlothian maintains that it meets all the
statutory criteria to amend its CCN to include the requested area. In addition, Midlothian contends
the requested CCN amendment is necessary for the service, accommodation, convenience, or safety

~of the public.
B. Wax-Mid

Wax-Mid recommends that the Application be denied on the following multiple grounds, and

asks that this docket be dismissed:"

n Midlothian has not met its statutory burden of proof because it has presented no
evidence to meet the mandatory requirement of “necessity of a CCN amendment”
and no evidence of “need for additional service” in the area at issue.

12 Wax-Mid’s Closing Argument.
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)

©)

(4)

)

(6)

Wax-Mid holds rights under a 1986 Order of the Texas Water Commission based on
former Section 13.249 of'the Texas Water Code. Wax-Mid does nothold a CCN. As
such, Wax-Mid’s rights are not subject to modification or repeal under the current
Water Code provisions cited by Midlothian, which deal with decertification of CCN
holders in order to amend the CCN of another utility.

Midlothian has presented no evidence that Wax-Mid has violated the terms and
requirements of the 1986 Order under which it continues to hold the right to be
granted a CCN for a defined area upon submission of construction plans. Midlothian
has cited no legal basis and presented no factual grounds for modifying Wax-Mid’s
rights under the 1986 Order.

Midlothian’s application to be granted a CCN for the area subject to Wax-Mid’s
1986 Order, without reopening that docket and amending or revoking that order, is
an impermissible collateral attack on a final order.

The notice and docketing statements of this case are insufficient under the Texas
Administrative Procedure Act for the relief sought by Midlothian" because they do
not address or provide notice of any action relating to the 1986 Order and Wax-Mid’s
rights under the 1986 Order, nor do they advise the parties of the legal criteria to be
applied by the agency.

Midlothian’s allegations about Wax-Mid’s ownership and change of control are
based on a misstatement of the controlling statute, are legally irrelevant and are
factually incorrect. They provide no basis for the relief sought by Midlothian."

Wax-Mid concludes that the Commission should deny the Application. Wax-Mid claims

there is no necessity for a CCN amendment because:

(1) Midlothian is already serving or can lawfully serve the area it seeks to add its CCN; and

(2) there is no need for additional service because the developed portions of the requested
area are already served by two utilities;

13" Midlothian requested revocation of the 1986 Order, which Wax-Mid characterizes as an impermissible
collateral attack on the Order. Midlothian’s Closing Argument; Wax-Mid’s Closing Argument.

14 See party arguments regarding Wax-Mid’s stock transfer, at Section VIII(C)(4) and Section VIII(D)(3) of
this Proposal for Decision.
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and (3) the undeveloped portion owned by ECOM is likely to remain so for the foreseeable
future."

C. Sardis
Sardis took no position ion whether the Application should be granted or denied.

D. ED

The Bxecutive Director (ED) of TCEQ recommends that Midlothian’s Application be

approved for the area it is currently serving as well as the area within Midlothian’s corporate limits. 16

E.  ALJ

The ALJ recommends that the Application be granted because Midlothian presented
sufficient evidence to prove it meets all legal criteria for approval of its CCN amendment. The ALJ
also recommends that Midlothian’s request for decertification be dismissed because Wax-Mid does

not hold a CCN.

Counter to the finding in Order No. 8 in this proceeding ruling on motions for summary
disposition, the ALJ now concludes that Midlothian has shown there is a need for additional service
in the Application area,'” and issuance of the CCN amendment is necessary for the service,

accommodation, convenience, or safety of the public.'®

'S Wax-Mid’s Closing Argument.

16 pre-filed testimony of Prabin Basnet, TCEQ Engineering Specialist, ED Exh. 4, at 10, lines 250-253, and
at 11, lines 254-266.

7 TEx. WATER CODE ANN. § 13.246 (c)(2)

18 30 TAC § 291.102(c); TEX. WATER CODE ANN. § 13.246 (b)
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The ALJ does not agree with Wax-Mid’s position that Midlothian is prechided from seeking
" a CCN amendment because it can otherwise lawfully provide water service to the Application area
as a municipality. In addition, even if the 1986 Order entitles Wax-Mid to obtain a CCN, it does not
preclude Midlothian’s Application from being granted, because the‘ law provides for dual

certification.”
V. BACKGROUND

Midlothian’s proposed service area is located approximately five miles southwest of
downtown Midlothian, and is generally bounded on the north by F.M. 1387; on the cast by the North
Prong Creek and the Mid-Way Regional Airport (airﬁort ;% on the south by U.S. Highway 287; and
on the west by South Walnut Grove Road.” The total area being requested includes approximately
1,135 acres and three customers:* Ennis Business Forms and Whataburger in the Walnut Grove
Center, and the airport. The Application area includes about 1,050 acres owned by ECOM, which
controls Wax-Mid: the Walnut Grove tract (37 acres sold to Mr. Pritchett by ECOM) and the zﬁrport

tract (47 acres taken from ECOM in condemnation proceedings by Midlothian and Waxahachie).”

The record is not clear as to how much of the Application area is outside Midlothian’s city

limits. According to the Application, the requested area is located entirely inside Midlothian’s

' TEX. WATER CODE ANN. § 13.255(a)

2 The airport is located about half-way between Midlothian and Waxahachie, on 243 acres, and is co-owned
by the cities. The facilities include one runway, a full-length taxiway, terminal building, a rotating beacon and numerous
hangars and two business locations. Pre-filed testimony of Cam Fearis, airport manager, Midlothian Exh. 4, at 4; and
CF-1. .

2 The Application, Midlothian Exh. 13, at 15.

2 The Application, Midlothian Exh. 13, at 15. Note that in August 2005, Midlothian was serving two
customers in the Application area, but now serves three customers there.

2 Pre-filed testimony of William Nabors, president of ECOM, Wax-Mid Exh. 3, at 13, and Attachment 9.
Pritchett pre-filed testimony, Exh. 5, at 5. .
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corporate limits.?* But Don Hastings, Midlothian’s Deputy City Manager and Director of Planning,
testified that nearly all the property owned by ECOM was included within the corporate limits as a
result of énn,exations completed February 4, 2004.> About 95 percent of Wax-Mid’s 1986 Order
area is within Midlothian’s city limits.”® He said the remainder of the Application area is located
within Midlothian’s extraterritorial jurisdiction or within a quarter mile of Midlothian’s area
currently certificated under CCN No. 11706.>” He explained that Midlothian has entered into an
agreement with Sardis relating to service areas immediately adjacent to the area claimed to be in
Wax-Mid’s 1986 Order area. In accordance with the agreement, Midlothian’s water service area and

facilities basically surround the area claimed by Wax-Mid.*

Whether the Application area is confined to Midlothian’s corporate limits or extends to its
ETJ, Midlothian is entitled to serve the entire Application area whether the CCN amendment is
~ granted or not. Pursuant to TEXAS WATER CODE § 13.243(1), a uti'lity may extend service into a
contiguous area if the point of use is within one-quarter mile of the certificated area and not within

another utility’s service area.

Decertification of CCN No. 11966 was sought to allow Midlothian single certification of the

Application area. Midlothian has major water and wastewater trunk lines around and through the

24 Midlothian Exh. 13, at 6. Several witnesses testified that the majority of the Application area is within
Midlothian’s corporate limits, The ALJ gives more weight to the information contained in Midlothian’s Application
because the Application is what is being considered in this matter, and proceeds in this Proposal for Decision on the
premise that all of the Application area is inside Midlothian’s corporate limits. On the map submitted with the
Application, all but one small section of Wax-Mid’s area is included in the city limits. A second map submitted with
the pre-filed testimony of Mr. Hastings (Midlothian Exh. 3, DH-2) shows the Wax-Mid section outside Midlothian’s city
limits to be in Midlothian’s ETJ, See Attachment B to this Proposal for Decision.

?* Hastings pre-filed testimony, Midlothian Exh. 3, at 5, lines 1-20; and DH-2.
2% Hastings testimony at hearing on the merits.
?7 Hastings pre-filed testimony, Midlothian Exh. 3, DH-2 and DH-4.

2 Id.at 6, lines 4-18; and DH-3 and DI-4.
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Application area, and has received requests for service within the Application area.” Midlothian is
responsible for providing all other public services including sanitary sewer and solid waste service,

and police and fire protection,” in the Application area.

At the time Midlothian began providing water service in the Application area — May 27,
2004*" — it did not contact Wax-Mid because the Commission’s records indicated the area was

inactive, and Wax-Mid did not exist as a business in the State of Texas.”
VI. LEGAL STANDARDS

The Texas Water Code and Commission Rules set forth a variety of broadly stated
requirements, standards and criteria by which to measure the merits of CCN applications in contested
case proceedings. All are based on assessing whether applicants have demonstrated the managerial,

technical, and financial capability to provide adequate service. Applicable law is stated below:

The commission may approve applications and grant or amend
certificates only after finding that the certificate or amendment is
necessary for the service, accommodation, convenience, or safety of
the public. 30 TAC § 291.102(c); TEXAS WATER CODE § 13.246 (b).

In determining whether to amend a certificate of public convenience
and necessity, the commission shall ensure that the applicant
possesses the financial, managerial, and technical capability to
provide continuous and adequate service. TEX. WATER CODE ANN.
§ 13.241(a); 30 TAC § 291.102(a). '

2 The Application, Midlothian Exh. 13, at 6.
30 Adams pre-filed testimony, Midlothian Exh. 2, at 2, lines 31-40.
3 Id. at4, lines 42-43, and at 5, lines 1-3.

32 Id.at 2, lines 42-43, and at 3, lines 1-3.
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For water utility service, the commission shall ensure that the
applicant (1) is capable of providing drinking water that meets the
requirements of Chapter 341, Health and Safety Code, and
requirements of this code; and (2) has access to an adequate supply
of water. TEX. WATER CODE ANN. § 13.241(b).

In considering whether to grant a water CCN, the Commission is directed under TEXAS

WATER CODE § 13.246 (c) and 30 TAC § 291.102 (d) to consider the following criteria:

. the adequacy of service currently provided to the requested area;

. the need for additional service in the requested area;

. the effect of the granting of a certificate on the recipient of the certificate and on any
retail public utility of the same kind already serving the proximate area,

. the ability of the applicant to provide adequate service;

. the feasibility of obtaining service from an adjacent retail public utility;

. the financial ability of the applicant, including, if applicable, the adequacy of the
applicant's debt-equity ratio; '

. environmental integrity; and

. the probable improvement of service or lowering of cost to consumers in that area

resulting from the granting of the certificate.

Additionally, Midlothian, as the applicant and moving party, has the burden of proof on all

substantive issues pursuant to 30 TAC § 291.12.

A.

VII. MIDLOTHIAN’S REQUEST TO DECERTIFY WAX-MID’S CCN NO. 11966
Applicable Law

The commission at any time after notice and hearing may revoke or
amend any CCN . . . if it finds that the certificate holder has never
provided, is no longer providing, or has failed to provide continuous
and adequate service in the area, or part of the area, covered by the
certificate. TEX. WATER CODE ANN. § 13.254(a)(1).

A certificate or other order of the commission does not become a
vested right and the commission at any time after notice and hearing
may on its own motion or on receipt of a petition revoke or amend
any certificate of public convenience and necessity . . . if it finds that:
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(1) the certificate holder has never provided, is no longer providing
service, is incapable of providing service, or has failed to provide
continuous and adequate service in the area or part of the area
covered by the certificate; . . .[emphasis added] 30 TAC §
291.113(a)(1).”? : ’

A “utility” is “any person . . . other than a municipal corporation,
water supply or sewer service corporation, or a political subdivision
of the state, except an affected county, owning or operating for
compensation in this state equipment or facilities for the sale of
potable water to the public or disposal of sewage, or engaged in
certain other activities.” TEX. WATER CODE ANN. § 13.002(23).

B. Evidence

As stated in its Application, Midlothian sought decertification of Wax-Mid’s CCN because
Wax-Mid is not a retail public utility and holds an inactive CCN. The evidence establishes that
Wax-Mid has never provided, is no longer providing, or has failed to provide continuous and
adequate service in the area, or part of the area, covered by what was believed at the outset of this
proceeding to be a certificated area gnder CCN 11966. Wax-Mid does not have any infrastructure

in place or a viable water source to serve the Application area.*

Wax-Mid has not provided service and is not providing service in the requested area.” In
a November 29, 2004 letter’ sent to William Nabors, president of ECOM, which owns Wax-Mid,

Juan Martinez, airport manager, requested information regarding Wax-Mid’s ability or interest in

33 The title of this rule is “Revocation or Amendment of Certificate.” Although the rule uses the words “or other
order of the commission,” the ALJ is not certain if this rule pertains to the 1986 Order which technically is not a
certificate. ‘

3 Adams pre-filed testimony, Midlothian Exh. 2, at 3, lines 14-21.
% Harkins pre-filed testimony, Midlothian Exh. 1, at 12, lines 19-23.
% Id.at 13, lines 1-13, and VRH-3. See also Wax-Mid’s Response to Interrogatory No. 7 in Midlothian’s

Request for Disclosure, VRH-5, page 4, stating, “On or around November 29, 2004, William Nabors received a letter
from Juan Martinez regarding the provision of service to Mid-Way Regional Airport.” See also Midlothian Exh. 8a.
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roviding water service to the airport. The letter was not answered *7 as required by 30 TAC
p g p q y

§291.85.38

The evidence also establishes that in 1986 the TWC issued an order preliminary to issuance
of a CCN to Wax-Mid, but Wax-Mid has not met one of the two conditions set out in the 1986 Order
for obtaining the CCN, and no CCN has been issued. Wax-Mid filed an application for a CCN with
the TWC on October 10, 1984. The application was protested and referred to hearing. As part of
that hearing, the ED recommended that a CCN not be granted until Wax-Mid provided a letter of
approval [from the Texas Department of Health] for construction of a water supply system. The
recommendation was incorporated into the order for Docket No. 5951 and adopted by the Texas
Water Commission on July 1, 1986.*° Wax-Mid stated in its discovery responses in the current case
that it did not have any plant items or lines in the requested area.’ The Comﬁnission has no record
of Wax-Mid ever submitting plans and speciﬁcaﬁons as required in the 1986 Order.* In the oﬁinion
of Victoria Harkins, Ph.D., P.E., Wax-Mid did not fulfill its obligations as set out in the 1986 Order,
so does not hold a CCN.*?

' Jack E. Stowe, Jr., a municipal consultant and Midlothian’s expert witness, testified that
Wax-Mid does not meet the definition of a retail public utility under TEX. WATER CODE ANN. ch.

13 because it does not operate, maintain, or control facilities for providing potable water services for

37 Midlothian Exh. 8b.

%% Harkins pre-filed testimony, Midlothian Exh. 1, at 13, lines 8-11. Presumably Wax-Mid believed it held a
valid CCN in November 2004, and was obligated to answer the inquiry; but technically, because Wax-Mid did not hold
a CCN, it was not required to respond to Mr. Martinez’ letter.

3 Id. at 13, lines 14-22; and VRH-6. See also Midlothian Exh. 11.

4 Wax-Mid’s response to the ED’s Request for Admissions, No. 10, at 8, and to Midlothian’s Request for
Admissions Nos. 1 and 3.

4 Harkins pre-filed testimony, Midlothian Exh. 1, at 14, lines 3-7; and VRH-7.

42 1d at 14, lines 9-13.
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compensation. He noted that by Wax-Mid’s own admission, it does not have any source of water or -

facilities to transmit and distribute water.**
C. ALJ’s Analysis and Conclusion

No party has presented evidence or argument that Wax-Mid does, in fact, hold a CCN. If
Wax-Mid held a CCN, the requirements for decertification under TEX. WATER CODE ANN.
§ 13.254(a)(1) would have been met, and the ALJ would have recommended that Midlothian’s
request for decertification of Wax-Mid’s CCN No. 11966 be granted. However, Wax-Mid does not

hold a CCN, rendering Midlothian’s request for decertification moot.

VIII. EFFECT OF THE 1986 ORDER CONCERNING WAX-MID
ON MIDLOTHIAN’S APPLICATION

A. The 1986 Order

In 1984, Wax-Mid filed an application to obtain a CCN. The application was contested and
a final order was issued on July 1, 1986, by the TWC, predecessor to the TCEQ. The 1986 Order
indicated in Finding of Fact No. 39 and Conclusion of Law No. 8 that it was a preliminary or

conditional issuance of a CCN fo Wax-Mid:

Since counsel for Wax-Mid agreed that the certificate should be
“conditional upon Wax-Mid obtaining approval of its proposed tariff
and a construction approval letter from the Texas Department of
Health, the Texas Water Commission should issue an order
preliminary to the issuance of a certificate of convenience and
necessity pursuant to PURA Section 57 and Section 13.249 of the
Texas Water Code, as amended, declaring that the certificate of
convenience and necessity will be awarded after Wax-Mid has

% Stowe’s pre-filed testimony, Midlothian Exh. 7, at 3, lines 15-23, and at 4, lines 1-3.
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presented satisfactory evidence showing the two conditions have been
met.*

Wax-Mid obtained an approved tariff,* but to date has submitted no plans and specifications
to the TDH or the TCEQ to acquire construction approval of its water system and to obtain CCN No.
11966.% The 1986 Order set no time limit for Wax-Mid to meet the two conditions.

The area covered by the 1986 Order is about 1,050 acres of the Diamond J Ranch located
north of Highway 287 as shown on a map created by Shive-Hatterly Engineering that was submitted
to the TWC with Wax-Mid’s CCN application.”” Mr. Nabors said there are three parcels of land
within the 1986 Order area that are not owned by ECOM. He described those parcels as 47 acres
acquired by Midlothian and Waxahachie in condemnation proceedings related to the airportin 1991;
37 acres sold to Mr. Pritchett in 2001, of which 12 acres were developed; and 25 acres owned by

Sara Jane Properties, Ltd., one of Mr. Pritchett’s companies.**
B. Background

Mr. Nabors, president of ECOM since 1992, and the president and sole director of Wax-Mid
since 2005, testified that ECOM owns approximately 1,700 acres of undeveloped land between
Midlothian and Waxahachie.” He said ECOM’s property in Ellis County was acquired in 1973 by

an entity known as Blackland Properties, a predecessor to ECOM. He said in 1973, the land was

) “ Harkins pre-filed testimony, Midlothian Exh. 1, VRH-6, Texas Water Commission Order, Finding of Fact
No. 39, Conclusion of Law No. 8, and Order, Paragraph 1.

* Nabors’ pre-filed testimony, Wax-Mid Exh. 3, Attachment 10.

4 JId.at 12, lines 14-23 and at 13, line 1. Note also that the TDH Drinking Water Program, including plan
review, was subsequently transferred to the TCEQ. Basnet pre-filed testimony, ED Exh. 4, at 4, lines 93-94.

7 Id.at 9, lines 4 through page 11, line 21, and Wax-Mid Attachments 6-9.
# Jd.at 13, lines 13-23; at 14, lines 1-8; and at 17, lines 4-8.

Y Id. at 4.
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known as the Diamond J Ranch. In 1992, Blackland Properties was dissolved, and its assets,
including the Diamond I Ranch, were conveyed to ECOM. Mr. Nabors was an employee of

Blackland Properties.*

Mr. Nabors testified that in the early 1980s, Blackland Properties developed detailed plans
for development of the Diamond J Ranch. The proposed development would have included single
family and multi-family homes, and a retirement community. He said the recession of the 1980s
made development of the property unfeasible, and ultimately forced Blackland Properties to table

its plans.’!

Mr. Nabors testified that as part of the development plans, Blackland Properties
commissioned a study to evaluate options for water service. The study concluded that development
of grdundwatér and surface water.on the property could support limited development, but that an off-
property source of water would be required to serve the entire deyelopment. Subsequently,
Blackland Properties began to monitorissues related to water utilities in the early 1980s, and became

“involved with Wax-Mid as a result.’?

Mr. Nabors described Wax-Mid as a domestic business corporation incorporated in 1984,
He said Blackland Properties acquired Wax-Mid in 1986, when Wax-Mid’s CCN application was
pending before the TWC.” He explained that Blackland Properties thought that by wholly owning
Wax-Mid, it could better coordinate the development of the Diamond J Ranch with the provision
of water service to the property. In 1992, Blackland Properties’ interest in Wax-Mid was conveyed
to ECOM, who has wholly owned Wax-Mid since that time. That same year, the Texas Secretary

of State forfeited Wax-Mid’s charter for failure to pay franchise tax; the charter was reinstated on

% Id.at 5, lines 1-7.
% Id.at 5, lines 8-13.
52 Id. at 5, lines 14-23.

3 Id.at 6, lines 1-13, and Attachments 1 and 2.
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October 31, 2005. Wax-Mid is currently a corporation in good standing with the Texas Secretary of

State and the Texas Comptroller of Public Accounts.™
C. Midlothian’s Argument®®

Midfothian contends that the existence of an order that has not been fulfilled for 20 years
casts a cloud over the development of Midlothian’s water service infrastructure and service to a
rapidly growing area within its corporate limits and ETJ. Midlothian asks TCEQ to revoke the 1986
Order and grant Midlothian’s amendment to its CCN to provide water utility service to this area in

Ellis County.
1. Revocation of 1986 Order

According to Midlothian, TCEQ has the power as well as the duty to revoke the 1986 Order
for the public interest. It claims that TCEQ has jurisdiction over Wax—Mid, which is “a business
corporation incorporated in 1984 for the purpose of operating a water utility in Ellis County”® and,
as such, is subject to TCEQ jurisdiction. Midlothian notes that the Legislature in TEX. WATER CODE

'ANN. § 13.001 has vested the TCEQ with the inherent power to establish a comprehensive regulatory

system to protect the public interest inherent in the rates and services of retail public utilities.

54 Id.at 7, lines 1-20, and Attachment 3.
55 Midlothian’s Closing Argument, at 9-12; Midlothian’s Rebuttal to Wax-Mid’s Closing Statement, at 1-8.

% Wax-Mid Closing Statement, at 2.
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At any time after notice and hearing, the Commission may revoke. any cettificate of
convenience and necessity if it finds certain facts. TEX. WATER CODE ANN. § 13.254(a).”” The facts

for revocation, include among others:

that the certificate holder has never provided, is no longer providing,
is incapable of providing or has failed to provide continuous and
adequate service; agreed in writing to allow another public utility to
provide service within its service area, except for an interim period,
without amending its certificate; and failed to file a cease and desist
action within 180 days after becoming aware that another retail public
utility is providing service within its service area. TEX. WATER CODE
ANN. § 13.254(a)(1), (3), and (4). '

There is no dispute that Wax-Mid has never provided retail water service. Mr. Nabors
testified at hearing on cross-examination that Wax-Mid does not have or maintain any water utility
infrastructure to include meters, lines, or systems in place to provide water service to commercial
or residential customers. There is also evidence that Wax-Mid, in anticipation of development of
the BECOM tract, has contracted with Sardis to provide service within its territory designated on
TCEQ maps as being in Wax-Mid’s CCN. There is also no dispute that Midlothian is a retail public
utility and that Midlothian has been serving within the territory designated on TCEQ maps as being
within the CCN held by Wax-Mid for more than six months prior to Wax-Mid filing its Request for

a Cease and Desist Order.

As aresult of this proceeding, the parties discovered that Wax-Mid was never issued a CCN
because Wax-Mid never satisfied the conditions of the 1986 Order approving its 1984 application.™®
Since Wax-Mid does not hold a CCN, the area that Midlothian wants to add to its CCN is not within

the CCN of another utility. However, Midlothian argues that the Commission should proceed to

57 TExXAS WATER CODE ANN. § 13.254(a) was amended by H.B. 2876 by inserting the phrase “on its own
motion or on receipt of a petition described by section (a-1)” between the words “may” and “revoke” in the first sentence.
The application was filed before the amendments became effective, but the amendment does not have any effect on the
pending application. :

58 Midlothian points out that the 1986 Order in question was not a final order. On its face, the Order states:
“Wax-Mid, Inc., is ISSUED an Order preliminary to the issuance of a certificate of convenience and necessity.”
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revoke its authorization for Wax-Mid to acquire a CCN based upon the application of Midlothian
and the evidence admitted at the hearing. When Midlothian filed this application and Wax-Mid
appeared and was named a party, all parties were under the impression that Wax-Mid held a CCN.
Wax-Mid appeared to defend its CCN, and fully participated as a party claiming to hold a CCN until
shortly before the hearing on the merits, so Wax-Mid cannot complain about any notice issues,

according to Midlothian.

Midlothian argues that Wax-Mid had adequate notice for the Commission to revoke the 1986
Order. Wax-Mid opposed Midlothian’s Apﬁlication, which if granted will revoke Wax-Mid’s
authority to provide water service. Midlothian asserts that Wax-Mid cannot argue‘ léck of noﬁce.
No showing of harm or prejudice has been shown by Wax-Mid, that maintained it had a CCN until
November 14, 2006, just two weeks before the hearing on the merits, when in fact the 1986 Order

was attached to Mr. Nabors testimony pre-filed August 26, 2006, as Exhibit 7.%

?While Wax-Mid technically does not hold a CCN, and TEX. WATER CODE ANN. § 13.254(a).
uses the phrase “certificate of convenience and necessity,” Midlothian argues the Commission has
jurisdiction to grant the relief requested by Midlothian based upon the evidence submitted in this
- proceeding. The Commission can still rely on TEX. WATER CODE ANN. § 13.254 for revocation or
amendment of the 1986 Ofder. The Legislature’s intent in adopting TEX. WATER CODE ANN. ch. 13
is plainly expressed in TEX. WATER CODE ANN. § 13.001(c) as establishing “a comprehensive
regulatory system that is adequate to the task of regulating retail public utilities.” According to
Midlothiah, Section 13.254(a) of the Texas Water Code should not be construed narrowly because
the term “certificate of convenience and necessity” is not defined by the Legislature in TEX. WATER
CODE ANN. § 13.002, nor is the phrase defined by the Legislature in TEX. WATER CODE ANN.
subchapter G. Absent such a definition, Midlothian asserts the 1986 Order should be construed as

a “certificate of convenience and necessity.”

% The ALJ notes that just becanse the 1986 Order was attached to Mr. Nabors’ pre-filed testimony, it does not
prove Wax-Mid had failed to fulfill one of the two conditions preliminary to obtaining a CCN, and therefore held no
CCN.
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According to Midlothian, the Commission could address this issue iﬁ at least two ways: (1)
find that the 1986 Order was never final, being subject to conditions, and issue an order denying
Wax-Mid’s applicétion; or (2) adopt an order that repeals or modifies the 1986 Order in a manner
that prohibits Wax-Mid from waiting 20 years to satisfy the conditions for obtaining a CCN, using
the Commission’s general authority to adopt orders under TEX. WATER CODE ANN. §§ 5.102 and

13.041(c).
2. Judicial estoppel and equitable estoppel

Midlothian argues that Wax-Mid is judicially and equitably stopped from claiming to have
rights under the 1986 Order because up until November 14, 2006, it filed multiple judicial pleadings
maintaining it held a CCN, forcing Midlothian to engage in discovery, written and oral, defending
against Wax-Mid’s Request for a Cease and Desist Order. That request was predicated on Wax-Mid
maintaining in its pleadings that it had a CCN. Only when grounds for revocation for Wax-Mid’s
alleged CCN were undisputedly established during discovery did Wax-Mid backtrack and, 14 days

before the hearing on the merits, claimed that the 1986 Order was “cast in stone.”
3. Waiver

Midlothian argues that Wax-Mid has Waived its rights under the 1986 Order by its course of
conduct over the past 20 years. Wax-Mid has engaged in conduct that is inconsistent with a known
right. Ford v. Culbertson, 308 SW2d 855, 865 (1958). Specifically, Wax-Mid has failed to obtain
a construction approval letter from the Texas Department of Health, which was a condition precedent
to Wax-Mid being entitled to secure a CCN. The 1986 Order was issued based upon representations
that its requested 1,700-acre service area on the Diamond J Ranch would develop “in increments of
80 acres per year, spread over 10 to 20 years. Residential service could be required as early as mid-

summer 1986.”%° Wax-Mid was purchased by Blackland Properties, the owner of the Diamond J

% Harkins pre-filed testimony, Midlothian Exh. 1, VRH-6, 1986 Order, Finding of Fact No. 17.
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Ranch, immediately after this 1986 Order was granted in July 1986. Wax-Mid was subsequently
transferred to ECOM from Blackland Properties along with the former Diamond J Ranch acreage
in Ellis County in 1992. Neither Blackland Properties, nor ECOM, ever fulfilled the representations
to warrant the issuance of this 1986 Order, even though as the real estate developers of'the Diamond

J Ranch both corporations had the ability to do so.
4. Stock transfer

Midlothian asserts that any rights that Wax-Mid claims to have under the 1986 Order are
void. Mr. Nabors testified that he did not have any proof that Wax-Mid reported to the TWC the
transfer of ownership that occurred on.Au,gust 29, 1986. Mr. Nabors also testified that he had no
proof tﬁaf; the transfer of stock of Wax-Mid from Blackland Properties to ECOM was reported to the
Commission. Since Wax-Mid’s stock transfer to Blackland Properties was never reported to the
TWC. Midlothian érgues that nay rights under the 1986 Order are void. Section 13.302(f) of the
Texas Water Code provides in pertinent part that “a purchase or acquisition that is not completed

in accordance with the provisions of this section is void.”

Mr. Stowe, a municipal consultant and expert witness for Midlothian, testified that in his
opinion, when Blackland Properties in 1986 and ECOM in 1992 acquired Wax-Mid, and did not
report the transactions to the Commission, they failed to meet regulatory requirements set out in TEX.
WATER CODE ANN. § 13.251, thereby invalidating Wax-Mid’s conditional CCN authorized by the
1986 Order.” - | |

¢! Stowe pre-filed testimony, Midlothian Exh. 7, at 4, lines 16-22, and at 5, lines 1-14.
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D. Wax-Mid’s Argument

1. Wax-Mid May Obtain a CCN Pursuant to the 1986 Order®

At the time the 1986 Order was issued, TEX. WATER CODE ANN. § 13.249 read as follows:

PRELIMINARY ORDER FOR CERTIFICATE. If a public utility
desires to exercise a right or a privilege under a franchise or permit
that it contemplates securing but that has not as yet been granted to it,
the public utility may apply to the commission for an order
preliminary to the issuance of a certificate. The commission may
then issue an order declaring that it will, on application under such
rules as it prescribes, issue the desired certificate, on terms and
conditions it designates, after the public utility has obtained the
contemplated franchise or permit. On presentation to the commission
of evidence satisfactory to it that the franchise or permit has been
secured by the public utility, the commission shall issue the
certificate.® '

- Since Wax-Mid has not yet secured both of the permits upon Whi(;h the TWC conditioned
issuance of a CCN, Wax-Mid does not currently hold a CCN under the 1986 Order. However, Wax-
Mid claims the 1986 Order is a final order under the Texas Administrative Procedure Act, Chapter
2001, Texas Government Code. The TWC granted specific rights to Wax-Mid that have not been
amended, vacated, or revoked. Under the express language of TEX. WATER CODE ANN. § 13.249 and
the 1986 Order, the TCEQ (as successor to the TWC) remains obligated, according to Wax-Mid, to
issue .a CCN to Wax-Mid if it obtains the remaining approval stipulated in the 1986 Order.

2 Wax-Mid Closing Argument, at 2-5.

63 See Chapter 795, Session Laws, 69" Legislature — Regular Session at 5953, enacting Section 13.249, Wax-
Mid’s Closing Statement, Attachment B. Section 13.249 was repealed in its entirety, effective September 1, 1987. See
Chapter 539, Session Laws, 70" Legislature — Regular Session at 4310, Wax-Mid’s Closing Statement, Attachment C.
Wax-Mid argues that the repeal provision did not invalidate, time limit or otherwise restrict approvals already granted
under Section 13.249, and it did not affect the ongoing validity of final orders granted by the TWC under Section 13.249.
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Wax-Mid argueé that the Water Code as it existed in 1986 and in 2005, and as it exists today,
contains no statufory criteria for revoking or modifying rights held under an order based on TEX.
WATER CODE ANN. § 13.249, such as the 1986 Order. N0£ does the Water Code provide criteria or
a legal basis for expanding the CCN area of an adjacent utility into ;an area subject to a preliminary

order under TEX. WATER CODE ANN. § 13.249.
2. Revocation Would Be Improper Collateral Attack on 1986 Order

Wax-Mid points out that Midlothian’s Application in this case does not address the 1986
Order and the rights that Wax-Mid ho‘lds under TEX. WATER CODE ANN. § 13.249 as it existed in
1986. ’Wax-Mid asserts that Midlothian’s pleadings ha\}e stated no legal basis to reconsider or re-
open the 1986 docket under which the 1986 Order was issued. Wax-Mid questions whether the

Commission even has statutory authority to re-open a Section 13.249 order.

Before Wax-Mid’s rights under the 1986 Order could be reconsidered in an administrative
proceeding, Wax-Mid argues that an applicant would need to ask the TCEQ to reopen Docket 5951
and amend the 1986 Order. Just as important, the agency would need to provide notice advising the
parties as to the applicable legal .rules and factual criteria for its decision in the contested case. The
current statutory criteria for decertification and amendment of a CCN that Midlothian has invoked
would not be the controlling legal authority. According to Wax-Mid, the applicant in such a
proceeding would need to identify, plead, and prove up a valid legal basis and factual grounds not

for decertification, but for modifying rights under a Section 13.2 49 order.*

Wax-Mid states that as a result of discovery, testimony, deposition testimony, and pleadings
in this proceeding, it is clear that the parties concur that Wax-Mid’s rights at issue in this docket are
based not on a CCN but on the express terms of the 1986 Order.”® Wax-Mid asserts that because it
does not hold a CCN, it is not subject to the statutory remedy of decertification sought by Midlothian

¢ Wax-Mid’s Closing Argument, at 13, footnote 4.

8 Wax-Mid characterizes this Preliminary Order for Certificate as a final administrative order.
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under TEX. WATER CODE ANN. § 13.254. In Wax-Mid’s opinion, if Midlothian wishes to challenge
Wax-Mid’s rights, its only legal recourse would be to initiate an administrative proceeding seeking

to re-open the TWC docket and to amend the 1986 Order.

Under TEX. WATER CODE ANN. § 13.254, as now in effect, the enumerated statutory criteria
for revoking a CCN look to whether the holder has met its CCN obligations and protected its CCN
rights. A CCN may be revoked or amended if the certificate holder has never provided or is no
longer providing continuous and adequate service, among other reasons. Wax-Mid claims that this
does not apply to the holder of a TEX. WATER CODE ANN. § 13.249 preliminary order, who has no
obligation to provide service and no service area to protect through a cease and desist action. Wax-
Mid will become subject to the duties and obligations of a current CCN holder under TEX. WATER
CODE ANN. § 13.254 when it complies with the remaining condition and receives a CCN — but not
before. By allowing Wax-Mid to delay CCN issuance and to submit construction plans when it is
ready to do so, Wax-Mid claims the TWC granted Wax-Mid a different bundle of rights and
obligations than those ofa CCN holder. Wax-Mid argues that it would be unreasonable and illogical
to hold Wax-Mid to the duties of a CCN holder when it does not have a CCN holder’s ri‘ghts. Since
the area covered by the 1986 Order was raw land, and since it remains almost entirely raw land 20
years later, granting Wax-Mid the flexibility of a TEX. WATER CODE ANN. § 13.249 order was

reasonable and fair.%
3. Stock transfer®’

Wax-Mid’s transfer of stock to Blackland Properties took place on August 29, 1986.% Wax-
Mid argues that TEX. WATER CODE ANN. § 13.202, which Midlothian claims Wax-Mid violated, did

& According to the 1986 Order, Wax-Mid represented to the TWC that residences could be constructed and
water service could be needed as early as mid-summer of 1986,

7 Wax-Mid’s Closing Argument, at 20-21.

% Nabors pre-filed testimony, Wax-Mid Exh. 3, Attachment 2.
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not apply when the stock was transferred. It applied only if a utility purchased stock in another

utility, and even that did not require approval:

PURCHASE OF VOTING STOCK IN ANOTHER PUBLIC
UTILITY: REPORT. A utility may not purchase voting stock in
another utility doing business in this state unless the utility reports the
purchase to the commission.”

Wax-Mid points oﬁt that Blackland Properties was not a utility. Therefore it argues that TEX.
WATER CODE'ANN. § 13.202 required no action on the part of Wax-Mid in connection with transfer
of Wax-Mid’s stock. Bvenifthat statute had been applicable, Wax-Mid claims that nothing in TEX.
WATER CODE ANN. § 13.202 then or now stated that a violation would cause a TWC permittee to
forfeit all its rights, nor did TEX. WATER CODE ANN. § 13.202 create a right of pﬁvate enforcement
by other parties in contested caseé. Wax-Mid argues that TEX. WATER CODE ANN. § 13.202 1s

wholly inapplicable to this docket.
4. Summary

In summary, Wax-Mid’s position is that because it does not hold a CCN (1) there is no legal
basis to exclude Midlothian from serving areas subject to the 1986 Order; (2) Midlothian’s
Application states no valid, factual, or lawful basis to modify or amend the 1986 Order; and (3)'
TCEQ has no factual or legal basis to “decertify” Wax-Mid or add the area in the 1986 Order to
~ Midlothian’s CCN. Given the absence of proper notice under the Administrative Procedure Act,
and the absence of legal authority for revoking or modifying rights under a Section 13.249 order,
Wax-Mid argues that any relief granted to Midlothian in this docket would be an impermissible

collateral attack on a final agency order, effectively vacating the 1986 Order.

% See Chapter 795, Session Laws, 69" Legislature — Regular Session. Wax-Mid’s Closing Argument,
Attachment D. : ’
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E. ED’s Argument‘

The ED does not agree with Wax-Mid’s contention that the 1986 Order precludes
Midlothian’s Application from being granted. However, the ED does agree with Wax-Mid that a
notice and hearing is required for the revocation of the 1986 Order. Therefore, revocation ofthe 1986

Order is outside the scope of this proceeding.”
F. ALJ’s Analysis and Conclusion

The ALJ cannot recommend in lieu of decertification that the Commission take action on the
1986 Ord;r. The Notice of Hearing specifically notified Wax-Mid that Midlothian had requested
decertification of CCN No. 11966. The Notice of Hearing — issued before the parties were aware
that Wax-Mid does not hold a CCN —did not notify Wax-Mid that révocation of the 1986 Order was
at issue. The ALJ concludes that due to lack of notice, revocation of the 1986 Ordef is outside the

scope of this proceeding.

However, nothing in the 1986 Order or cited law prevents the Commission from granting a
n application for a CCN covering the same area as the 1986 Order.”" Therefore, the ALJ concludes
that although Wax-Mid might have rights under the 1986 Order to provide water service, thoserights

do not prevent the Commission from granting Midlothian’s Application.

™ Information taken from ED’s Reply to Wax-Mid’s Closing Statements and from the ED’s Reply to
Midlothian’s Closing Argument.

"' Harkins pre-filed testimony, Midlothian Exh. 1, VRH-6 at 9-17.
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A.

IX. MIDLOTHIAN MAY SERVE THE APPLICATION AREA
WITHOUT A CCN AMENDMENT,

BUT IS NOT PRECLUDED FROM SEEKING A CCN AMENDMENT

Applicable Law

A retail public utility is not required to secure.a CCN for an extension
into territory contiguous to that already served by it, if the point of
ultimate use is within one quarter mile of the boundary of its
certificated area, and not receiving similar service from another retail
public utility and not within the area of public convenience and
necessity of another retail public utility;...[emphasis added]. 30
TAC § 291.103(a)(1)(A); TEX. WATER CODE ANN. § 13.243(1).

A municipality which has given notice under TEX. WATER CODE
ANN. § 13.255 that it intends to provide retail water service to an area
or customers not currently being served is not required to obtain a

certificate prior to beginning to provide service....[emphasis added)
30 TAC § 291.103(c); TEX. WATER CODE ANN. § 13.242(c).

A municipality can construct, maintain, and operate its water system
inside and outside its city limits and may regulate the system in a
manner that protects the municipality’s interests. LOCAL GOV’T
CODE ANN. § 402.001(b).

PAGE 28

Mr. Stowe testified that under TEX. WATER CODE ANN. § 13.042(a), Midlothian has

exclusive original jurisdiction over all water rates, operations, and service provided by a water utility

within its corporate limits. He further noted that local utility service by a municipality and within

its boundaries is exempt from regulation by the Commission. A municipality has the right to

exercise the same regulatory powers over local service within its boundaries under the same

standards and rules as the Commission or other standards or rules not inconsistent with them. TEX.

franchises to retail public utilities operating within the boundaries of the city.”

7 Stowe pre-filed testimony, Midlothian Exh. 7, at 6, line 1, through 7, line 3.

WATER CODE ANN. § 13.082(b). He said Midlothian’s city charter vests in it the power to grant
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B. Wax-Mid’s Argument

Wax-Mid argues that Midlothian’s requested CCN amendment is not necessary under TEX.
WATER CODE ANN. § 13.246(b), because Midlothian can lawfully serve the Application area without
a CCN amendment.” Wax-Mid is subject to Midlothian’s regulatory jurisdiction under TEX. WATER
CODE ANN. ch. 13, because nearly all of ECOM’s property was annexed by Midlothian in
February 2004. Neither Wax-Mid or any other entity currently holds a CCN for any portion of the
Application area. The majority of the Application area lies within Midlothian’s municipal limits.
The remainder of the Application area lies with Midlothian’s ETJ and within a quarter mile of CCN
No. 11706, Midlothian’s existing CCN. In addition, Wax-Mid notes Midlothian does not require

'a CCN amendment to acquire .e’aisements or right-of-way by condemnation, purchase, or negotiation,

as shown by the fact that it already has a pipeline across the ECOM tract.”

C. ALJ’s Analysis and Conclusion

Clearly Midlothian may lawfully provide water service to the Application area without
obtaining a CCN amendment. However, no statute or rule precludes Midlothian from seeking to
amend its CCN to include the Application area. In the event that Wax-Mid is also entitled to a CCN
for the requested area pursuant'to the 1986 Order, the law contemplates dual certification of an

area.”

3 Wax-Mid’s Proposed Findings of Fact and Conclusions of Law, Finding of Fact No. 7.
™ Nabors pre-filed testimony, Wax-Mid Exh. 3, Attachment 9.

75 See TEX. WATER CODE ANN. § 13.255, for instance, related to single certification in incorporated or annexed
areas, but allowing dual certification. ’
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X. ISSUES PRESENTED

A. Based upon the criteria set out in TEXAS WATER CODE § 13.246 (c) and 30 TAC
§ 291.102(d), should Midlothian’s CCN amendment be granted?”

, Micﬂothian offered 13 exhibits, which weré admitted, and called six witnesses. Four of Wax-
Mid’s exhibits were admitted, and Mr. Nabors and Mr. Luby testified on Wax-Mid’s behalf. Sardis
offered no exhibits and called no witnesses. The BED offered four exhibits, which were admitted, and
the testim‘ony of Prabin Basnet, TCEQ Engineering Specialist. OPIC did not participate in the

hearing on the merits.
1. Adequacy of service currently provided in the requested area
a. Uncontroverted evidence

- Midlothian provides water service to three commercial connections in the Application area,

_two in the Walnut Grove Center and one at the airport. Other service is provided by Sardis, with

whom Midlothian has a contract designating which portions of the Application area each of them

will serve.

In the Walnut Grove Center, Midlothian provides both domestic and irrigation water to
Whataburger and domestic water to Ennis Business Forms, which has 100-125 employees and would
not have located there without sewer service in addition to water service from Midlothian. Both
Midlothian and Sardis have water lines in place to serve every property in the 37-acre Walnut Grove

tract,”” but only Midlothian provides sewer service as well.

76 Midlothian also presented evidence through Dr. Harkins pre-filed testimony regarding the effect on land to
be included in the certificated area. However, this criterion was added to TEX. WATER CODE ANN. § 13.246 effective
September 1, 2005, and to 30 TAC 291.102(d) effective January 5, 2006, after Midlothian’s Application was filed in
August 2005, so the ALJ will not consider that evidence.

77 Adams pre-filed testimony, Midlothian Exh. 2, at 2, lines 23-29, and at 4-5, and Exh. 2; Harkins pre-filed
testimony, Midlothian Exh. 1, at 9, lines 2-5; Pritchett pre-filed testimony, Midlothian 5, at 5-8;Pritchett deposition

testimony, Midlothian Exh. 6, at 13, line 3 to 14, line 3; at 15, line 4 to 16, line 4; at 19, line 16 t0 22, line 17; at 26, lines
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Walnut Grove property-owner Mr. Pritchett has been satisfied with the quality and price of

water and wastewater service provided by Midlothian to the businesses in the Walnut Grove

78

development; he has received no complaints about the service from tenants.” He prefers that

- Midlothian continue to provide water service to the Walnut Grove businesses.”

Midlothian provides water service to the airport on the tract it acquired with Waxahachie
from ECOM. Sardis also has a water line in place and is serving customers at the airport outside the
tract Midlothian and Waxahachie acquired from ECOM.¥ Midlothian provides water to the airport
through a 12-inch main, supplying enough volume and pressure to meet the fire protection needs of

the paint shop there.

Cam Fearis, airport manager, testified he has been involved with the airport since 1994 in
various capacities, including membership on the Airport Board from 1999 to 2005 and as Interim
Manager.?’ He said the Board began discussions of how to meet fire protection needs at its
November 4, 2003 meeting, and diécussed_ the need at subsequent meetings. The discussions
resulted in Juan Martinez, Jr., who was the airport mallager at that time, sending a letter to ECOM
on November 29, 2004, to find out if Wax-Mid could provide water service; ECOM did not respond
to the inquiry.®

Mr. Fearis said the Board then met with Midlothian in late 2004, and Midlothian began

providing water and sewer service to the paint shop at the airport in the summer of 2005. Mr. Fearis

20-24; at 29, lines 4-9, at 62, lines 7-15; and KP-2.

78 Pritchett pre-filed testimony, Midlothian Exh. 5, at 8.

™ [Id., Pritchett pre-filed testimony, Midlothian Exh. 5, at 9.

% Adams pre-filed testimony, Midlothian Exh. 2, at 2 and MGA-2; Fearis pre-filed testimony, Midlothian Exh.
4, at 6-7; Harkins pre-filed testimony, Midlothian Exh. 1, at 9; and Pritchett pre-filed testimony, Midlothian Exh. 5, at
7. .

8 Fearis pre-filed téstiﬁlony, Midlothian Exh. 4, at 4; and CF-1.

8 14, CE-2.
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explained that the paint shop is the only airport facility currently receiving service from Midlothian,
“and that such service was necessary because Midlothian was the only provider who had adequate
water volume and/or pressure to meet fire protection needs. Sardis serves all airport facilities except

the paint shop.®

Mr. Fearis said nobody from Wax-Mid approached him about providing water service to the
airport, even after Mr. Martinez’ November 29, 2004 letter was sent to ECOM. He said if Wax-Mid
cannot provide adequate water volume or pressure, the paint shop would have to bé closed. He also
said Midlothian collects wastewater from the paint shop, and sewer service from Midlothian 1s vital

to the future growth of the airport.®

Mr. Fearis is satisfied with the quality and cost of Midlothian’s water and wastewater service
to the paint shop at the airport. He said he has received no complaints from airport tenants regarding
‘Midlothian’s service, and it is his preference for Midlothian to continue providing utility service to

the airport.*
b. Analysis and conclusion

Midlothian established that the service being provided to its three customers in the

Application area is adequate.

8 Idat6.
% Id at7.

8 Id. at 8.
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2. Need for additional service to the requested area
a. Midlothian’s argument

Midlothian argues that a need for additional service exists in the Application area, as
evidenced by the fact that Midlothian is providing water service to three commercial customers in

the requested area.*®

Mr. Pritchett, owner of the Walnut Grove Center, testified by deposition that since 1992 he
has developed six real estate projects in the Midlothian area including very high-end residential
homes and ‘several commercial developments.®” His largest commercial project is on the land he
bought from ECOM at the corner of Walnut Grove Road and U.S. Highway 287. The Walnut Grove
tracf, located on the north and south sides of Highway 287, is located in the Application area as well
as Wax—Mid’s area.®® Ennis Business Forms’ corporate headquarters and Whataburger are located
in Walnut Grove Center North. An outpatient center for Methodist Hospital, a restaurant called
McDaddy’s, and a professional office building are located in Walnut Grove Center South.
Mr. Pritchett said a second professional office building is planned. Mr. Pritchett intends to sell this
land to other similar commercial businesses in the near future.* He said he bought the acreage from

ECOM on June 14, 2001, and dealt with Mr. Nabors at ECOM.*

Mr. Pritchett described his efforts to obtain water service for Walnut Grove Center North and

Walnut Grove Center South.”! Mr. Pritchett said representatives of ECOM informed him the

. % Harkins pre-filed testimony, Midiothian Exh. 1, at 9, lines 6-10.
8 Pritchett deposition, Midlothian Exh. 6, at 6, line 1 through 7, line 11. .
8 Pritchett pre-filed testimony, Midlothian Exh. 5, at 4.
% Pritchett deposition, Midlothian Exh. 6, at 47, lines 20-24.
% Pritchett pre-filed testimony, Midlothian Exh. 5, at 5.

o' Jd.at 3,
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property was within a CCN held by Wax-Mid, which was owned or controlled by ECOM, but that
Wax-Mid had no water facilities and no means or intention of providing water to the land.
Mr. Pritchett said he was not concerned because he knew from prior development activities that
water was probably available from Midlothian or Sardis. Ennis Business Forms and the professional
office building initially received water service from Sardis.”” Later, several businesses in the Walnut

Grove development applied for wastewater service from Midlothian, who agreed to provideitifthey

would also use Midlothian’s water service. As aresult, several businesses discontinued service with

Sardis and switched to Midlothian, but two businesses did not.”®

Mr. Pritchett said in his discussions with Mr.Nabors and Mr. Luby, both of ECOM, during
the time water. lines were being extended to Walnut Grove, they were “very particular that I extended
all of those utilities and made it available for future grdwth onto their property.” Mr. Pritchett said
“[t]hey just wanted to make sure they were stubbed” . . . “so we spent a lot of money making sure

that there was a stub available both for Sardis, for Midlothian, and for sewer.”**

Additionally, Midlothian’s Deputy City Manager Mr. Hastings provided testimony at the
hearing on the merits that Shows that the Application area is ripe for development. He said the area
is bounded on the south by a four-lane divided highway and on the west by a future six-lane
highway. Another four-lane divided highway is planned to cross this property. The property is
strategically located within commutiﬁg distance to Dallas-Ft.Worth and between the two growing
suburban cities of Midlothian and Waxahachie. Finally, Mr. Pritchett, a former Mid-Way Airport
Board member, testified by deposition that the expansion of the airport depends on water and sewer

services provided by Midlothian to this area.”

%2 Id.at6.
S Idat7.
% Pritchett Deposition, Midlothian Exh. 6, at 44, lines 6-25 and at 45, line 1.

95 Id.at 27, line 5 to 28, line 19.
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b. Wax-Mid’s argument

Wax-Mid argues there is no need for additional service in the Application area because every
entity needing or requesting retail water service is already being lawfully served by Midlothian,
Sardis, or both.”® The only remaining property in the Application area is the ECOM tract, Whidh 18
undeveloped. ECOM does not intend or expect to develop the tract in the foreseeable future,”” so
does not cufrently need water service. Mr. Luby, vice-president of ECOM, testified that

development of ECOM’s prbperty in the Application area is still a number of years away.”®

Wax-Mid asserts that if the Application is denied, it can provide water service to any
poténtial developments within the Application area. Mr. Nabors, president of ECOM, said Wax-
- Mid intends to provide retail water service to the ECOM tract. He pointed out that as an active
corporaﬁon in good standing, Wax-Mid has the ability to provide water utility service within its
service area.” For the approximately 12 acres of the Application area not owned by ECOM, retail

water service can be provided by Wax-Mid pursuant to its agreement with Sardis.'®

Wax-Mid argues that ECOM has not requested water service, does not expect to develop its
property in the foreseeable future. When development does occur, would prefer to request service

through Wax-Mid.'"

% Wax-Mid’s Proposed Findings of Fact and Conclusions of Law, Finding of Fact No. 7, citing Adams pre-filed
testimony, Midlothian Exh. 2, at 2, 4-5, and MGA-2; Harkins pre-filed testimony, Midlothian Exh. 1, at 9; Nabors pre-
filed testimony, Wax-Mid Exh. 3, at 12; Nabors testimony at hearing; Pritchett pre-filed testimony, Midlothian Exh. 5,
at 5-8; Pritchett deposition, Midlothian Exh. 6, at 13, line 3 to 14, line 3, at 15, line 4 to 16 line 4; at 19, line 16 to 22,
line 17; at 26, line 20 to 26, line 24; at 29, lines 4-9; at 52, lines 5-13; and KP-2.

7 Nabors pre-filed testimony, Wax-Mid Exh. 3, at 12, and Nabors testimony at hearing.

% Pre-filed testimony of Dan A. Luby, as redacted November 15, 2006, Wax-Mid Exh. 2 at 4, lines 5-6, and
at 5, lines 12-16.

% Nabors pre-filed testimony, Wax-Mid Exh. 3, at 8, lines 1-4.

190 Wax-Mid’s Responses to Midlothian’s First Request for Disclosure, Harkins pre-filed testimony, Midlothian
Exh. 1, VRH-5, Interrogatory No. 8, at 9.

19" Nabors testimony at hearing on the merits.
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c. ED’s arguments

In presenting the ED’s position.on Midlothian’s Application, Mr. Basnet testified there is a
need for additional water service in the Application area. He said Midlothian is currently serving
three connections in the Application area. He said Wax-Mid has never constructed a systém and is

not providing utility service in the Application area.'®

In response to Wax-Mid’s Closing Statement, the ED said Midlothian has established that
the need for additional service exists by. showing: (1) Ennis Business Forms, Whataburger, and the
airport are currently receiving water service from Midlothian in the requested area'® (2) a request
for water and sewer service by the airpdrt manager to ECOM on November 29, 2004'%; and (3) the
locatioﬁ of emerging activity centers within Midlothian’s corporate limits and the Wax-Mid area
consisting of the airport, along with office, retail, and medical activity centers, joined by a four-lane
divided highway bounded to the south, an anticipated six-lane highway bounded to the west, and a

four-lane divided highway to cross the area as testified to by Mr. Hastings.

The ED refutes Wax-Mid’s contention that no evidence has been presented to support aneed
for additional service in the proposed area as required under TEX. WATER CODE ANN. § 13.246(c).
A need for service does not necessitate a formal request for service, but may be shown by other
methods. Furtlier, the requirement is not predicated on the Wax-Mid’s notion that *. . . Wax-Mid
will seek TCEQ approval of water system construction plans when the ECOM tract is ready for
development” or Wax-Mid’s preference that “[w]hen development occurs, ECOM would prefer to
obtain water utility service through a related [Wax-Mid] utility,...rather than through the City [of
Midlothian].”"* Based on the evidence in the record, the ED has determined that Midlothian has

12 Basnet pre-filed testimony, ED Exh. 4, at 8, lines 174-178.
103 7d.at 7, lines 166-169.
1% Harkins pre-filed testimony, Midlothian Exh. 1, VRH-3.

195 Wax-Mid Closing Statement, at 4-6, and 9.
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met its requirement to establish a need for additional service within the corporate limits of

Midlothian.
d. Analysis and conclusion

The ALJ finds Midlothian proved there is a need for additional service in the Application -

area. No other retail public utility provides water service to the area. Sardis and Midlothian have

R reached an agreement designating which parts of the Application area each will serve. While ECOM

has not requested water service from Midlothiah, it has indicated that its property will be developed
some day, at which time water service will be needed. Mr. Pritchett plans to sell more lots for
commercial development in the Walnut Grove Center North. The ALJ recommends a finding that

sufficient need for additional service exists to justify the proposed CCN amendment.

3. Effect of granting the amendment on Midlothian and on any retail public utility
of the same kind already serving the proximate area

a. Uncontroverted evidence

Granting Midlothian’s requested CCN amendment will increase the area for which
Midlothian is obligated to provide continuous and adequate water service and for which it must
respond to requests for service within an appropriate time frame. Wax-Mid will not be affected
because it has not satisfied the requirements of the 1986 Order for issuance of CCN No. 11966.
Notice was provided to all other neighboring utilities, none of which protested the Application or

showed an interest in serving the Application area.'%

The uncontroverted evidence is that Midlothian will be able to better plan and provide service

to the eastern area of its corporate limits and beyond if the Application is granted. Because the

1% Bagnet pre-filed testimony, ED Exh. 4, at 8, lines 180-196.



SOAH DOCKET NO. 582-06-1029 . PROPOSAL FOR DECISION PAGE 38
TCEQ DOCKET NO. 2005-2007-UCR

Application area is in Midlothian’s corporate limits, the City is already obligated to provide

municipal services such as police and fire protection there.'”’

The Application area is not within the CCN area of any retail public utility except for Sardis,

1% Granting the

with whom Midlothian has a contract designating their respective service areas.
proposed amendment would have no adverse effect on neighboring utilities, none of which protested

Midlothian’s application or applied for a CCN for the Application area.'®
| b. Analysis and conclusion

Midlothian proved the effect of granting the CCN amendment would be non-existent as to
neighboring utilities, and would allow the City to better plan and provide service to the eastern area
of its corporate limits. Because Midlothian is obligated to provide fire protection in the Application
area, it must have a reliable water system i'n place. Asdemonstrated in the folldwing sections of this
Proposal for Decision, Midlothian has access to much more water than it currently uses, and the
ability as a municipality to raise funds through taxes to pay for adequate infrastructure to provide the
required services. Therefore, the ALJ recommends a finding that the effect of granting this
application will be positive on the recipient of the certificate and will not negatively affect any retail

public utility serving the proximate area.

197 arkins pre-filed testimony, Midlothian Exh. 1, at 9, lines 11-21.
18 Jd.at 9, lines 11-21,

19 Basnet pre-filed testimony, ED Exh. 4, at 8, lines 195-196.
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4. Ability to provide adequate service
a. Uncontroverted evidence

Midlothian has the capability to provide continuous and adequate service in the requested

area, because:

(1) Midlothian has included the area in its long range water supply plans, as well as in its
Water Master Plan; ' '

(2) maintains large raw water contracts with the Trinity River Authority for amounts in
excess of its current needs, so it is in a position to address growth in the area; and

(3) employs a full-time staff of certified water operators, engineers and administrative
professionals to maintain and operate its water system.'™

Initially, with the infrastructure in place, Midlothian will not need to expand its faqilifies to

11 Nidlothian has a 12-inch diameter water line that runs

provide service to the Application area.
along a portion of the southern boundary of the Application area and then traverses the area to the
airport. In addition, Midlothian has a 16-inch diameter line that runs along Walnut Grove Road,
between U.S. Highway 287 and F.M. 1387, adjacent to the western portions of the Application

area.'?

Over time and as the area develops, additional water lines and infrastructure will be
necessary. Per Midlothian’s Water Master Plan and Impact Fee CIP [Capital Improvement Project],
a proposed 16-inch diameter water line is planned for the Application area and will be extended

north from U.S. Highway 287 to F.M. 1387, as well as a 12-inch diameter water line along the

10 Adams pre-filed testimony, Midlothian Exh. 2, at 3, lines 24-32; Harkins pre-filed testimony; Midlothian
Exh. 1, at 10, lines 1-8.

M 1d at 4, lines 15-19.

12 14 at 3, lines 34-42.
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eastern boundary. Midlothian plans to expand its water treatment plant, based on growth projections,

existing wholesale contracts and recent additional raw water acquisition.'"

Midlothian entered into an Ellis County regional water‘supply contract with the Trinity River
Authority of Texas in 1991.""* The contract was amended in February 2005'" to allow Midlothian
toi purchase. 1.5 million gallons per day (MGD) the ﬁrstvyear with future increases of up to 7 MGD
per year for municipal purposes only and within the area served by Midlothian’s municipal water

system.

Midlothian has a surface water treatment capacity of 12.196 MGD, and isrequired to provide
7.01 MGD to its retail and wholesale customers, leaving éxcess capacity to serve additional
customers."'¢ Midlothian has wholesale water contracts to provide water to Rockett Special Utility
District, Mountain Peak Special Utility District, the City of Grand Prairie, and the City of Venus."”
Currently, Midlothian provides approximately 250,000 gallons per day of treated water to Sardis on
an emergency basis to help Sardis meet current peak day demands. Other than this emergency basis,

Midlothian does not have a wholesale contract with Sardis.''®

113 Id at 4, lines 22-33.

114 Midlothian’s Application, Midlothian Exh. 13, Attachment 7.

514, Attachment 7.

16 Basnet pre-filed testimony, ED Exh. 4, at 9, lines 199-206.

17 Adams pre-filed testimony, Midlothian Exh. 2, at 3, lines 44-45, and at 4, lines 1-3.

18 1d.at 4, lines 4-13.
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Midlothian’s water system was rated as “superior” and it had no outstanding violations as
of the compliance investigation conducted November 10, 2005.""” Midlothian currently provides

service that meets and exceeds state requirements for potable water service.'*
b. Analysis and conclusion

Midlothian proved it has the ability to provide adequate service in the Application area, now
and into the future through its raw water contracts and ability as a municipality to fund infrastructure
improvements through taxes and bonds. Midlothian’s water system, which has a superior rating, is

run by a full-time professional staff.
5. Feasibility of obtaining service from an adj acent retail public utility
a. Uncontroverted evidence

Upon notice of Midlothian”s Application, no neighboring retail public utility protested or
expressed interest in serving the Application area. The only retail public utility holding a CCNin
the Application area is Sardis, which has reached an agreement with Midlothian setting out which
parts of the area each will serve. Wax-Mid is not certificated to provide water service in the
Application area. ECOM has stated it has no immediate plans to develop its property, although
Mr. Nabors and Mr. Luby have stated Wax-Mid will either directly serve the ECOM property or
contract with Sardis to serve the proper,ty. Presumably Wax-Mid plans to obtain a CCN pursuant to
the 1986 Order when the ECOM property is developed, but at this time, Wax-Mid is not a water

service provider.

"9 Harkins pre-filed testimony, Midlothian Exh. 1, at 7, lines 19-21; and VRH-2; the Application, Midlothian
Exh. 13, Attachment 4. .

120 14 at 10, lines 1-8,
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Mr. Pritchett testified that he has been involved with the airport since 1995, when he became

a tenant. He served on the Airport Board from 2000 to 2003, and was invblved in procuring water
service during recent development that included constructing new hangars and a paint facility. He
said he investigated whether the airport could obtain water service from Sardis, Waxahachie, and
‘Midlothian."”! He did not investigate obtaining service from Wax-Mid, because he knew from his
interac‘;ion with ECOM on the Walnut Grove project that Wax-Mid did not have any facilities or an
intent or ability to provide water service.'”” He said he investigated service from Sardis, but the
Board chose to go with Midlothian because Sardis did not have a 12-inch main near the area, but the |
12-inch main Midlothian was building to serve the Walnut Grove project could be extended a short

distance to serve the airport.'?

Mr. Basnet testified it is not feasible to obtain water service from adjacent retail public
“utilities. He said the adjacent retail public utilities are Wax-Mid, which has no facilities to provide
water service, and Sardis, which receives treated water from Midlothian on an emergency basis and

has not expressed an interest in serving the Application area.'®

b. Analysis and conclusion

- Midlothian proved that obtaining water service from an adjacent retail public utility is not
feasible for the Application area. Midlothian and Sardis have already reached an agreement
designating which parts of the Application area they will servé, Wax-Mid does not have a CCN, and

no other retail public utility has expressed an interest in serving the Application area.

12l Pritchett pre-filed testimony, Midlothian Exh.5, at 10.

2 Jdat 11.

122 jd.at 11. The 12-inch main was needed to provide adequate volume and/or pressure for fire protection at
the airport paint shop.

124 Basnet pre-filed téstimony, ED Exh. 4, at 9, lines 208-216.
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6. Financial ability of the applicant
a. Uncontroverted evidence

Midlothian is a home rule municipality with the power of taxation and the ability to issue

bonds for design and construction of utility improvements.'?’

A Financial and Managerial Checklist (FM Checklist)'* prepared by Dan Smith, TCEQ staff
member, on December 30, 2005, is based on a review of Midlothian’s water system audit for the
fiscal year ended September 30, 2004. He found total assets Qf $93.1 million, non-current liabilities
of $63 million, and net assets of $30.2 million, for a debt-to-equity ratio of 2.1:1. He noted the ratio
to be relatively high, but said cash flow is adequate to provide a debt-service-coverage-ratio of 1.33:2.
He said required annual principal and interest payments for 2005 is $5,063,266 and for 2006 is

$5,314,977, and no additional projections were required.

Mr. Basnet testified on behalf of the ED that Midlothian has demonstrated its financial and
managerial capability to provide continuous and adequate service in the Application area, based on
the FM Checklist and Midlothian’s pre-filed testimonies and discovery responses.'”’

b. Analysis and conclusion

The evidence establishes that Midlothian has the financial ability to provide water service to

the Application area.

125 Adams pre-filed testimony, Midlothian Exh. 2, at 4, lines 35-40.
126 ED Exh. i, attached to Basnet pre-filed testimony, ED Exh. 4.

127 Basnet pre-filed testimony, ED Exh. 4, at 9, lines 219-223, and at 10, lines 224-225.
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7. Environmental integrity
a. Uncontroverted evidence

‘The environmental integrity of the Application area will be temporarily disturbed if
Midlothian constructs water facilities there, but it appears no additional facilities will be constructed
at this time.'?® In addition, Midlothian utilizes surface water, which is commonly preferred to over

the use of groundwater,'” as far as preserving environmental integrity.
b. Analysis and conclusion -

The ALJ recommends a finding that granting the Application would have no significant effect -

upon environmental integrity.

8. Probable improvement in service or lowering of costs to consumers in the area
resulting from granting of the certificate

a. Uncontroverted evidence

Midlothian already provides water service to three customers in the Application area, émd‘
there will be no change in their service or its cost if the Application is granted. Midlothian’s current
rates, as set by its City Council, will be applicable to any person or entity served in the Application
area.'®® The cost to customers will be lower than the costs associated with development of a new

public water supply system. "'

128 Id.at 10, lines 227-231.

1

N

9 Harkins pre-filed testimony, Midlothian Exh. 1, at 11, lines 1-3,

1

w

® Basnet pre-filed testimony, ED Exh. 4, at 10, lines 233-238.

131 Harkins pre-filed testimony, Midlothian Exh. 1, at 11, lines 4-11.
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The minimum water bill for the first 2,000 gallons for all accounts inside the city limits ranges
from $20.66 per month for a 3/4” meter to $98.15 for a six-inch meter, and for customers outside the

city limits ranges from $24.57 for a 3/4” meter to $116.70 for a six-inch meter.'*?

Dr. Harkins testified there will be an improvement of service because service would be
available from Midlothian, a capable and provén water supply provider. She said the cost to
customers would be the same as that to current customers of Midlothian since the requested area is
within the corporate limits of the City.'* The FM Checklist prepared by Mr. Smith provides that
“this city likely can provide service the most efficiently and at the least cost to the proposed new

customers in the requested area.”'*

b. Analysis and conclusion

Midlothian proved that granting the CCN amendment will result in an improvement in service

— because there currently is none — but not in a lowering of costs. However, customers in the

Application area will pay the same rates as charged to current Midlothian customers in the city limits,

and a slightly higher cost outside the city limits.

B. Midlothian’s CCN Amendment Is Necessary for the Service, Accommodation,
Convenience, or Safety of the Public

The commission may amend a CCN only after finding that an amendment is necessary for the
service, accommodation, convenience, or safety of the public. 30 TAC § 291.102(c); TEXAS WATER
CODE § 13.246 (b). The Texas Water Code and Texas Administrative Code enumerate eight separate
criterion which the Commission must consider in making its decision to grant an application for a

CCN amendment. TEX. WATER CODE ANN. § 13.246(c); 30 TAC § 291.102(d). Neither the statute

132 Midlothian Application, Midlothian Exh. 13, at 3-44.
13 Harkins pre-filed testimony, Midlothian Bxh. 1, at 11, lines 6-9.

134 Basnet pre-filed testimony, ED Exh. 4, at 2.
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nor rules place any more importance on one criterion than another. The ALIJ finds Midlothian has

met its burden of proof pursuant to TEXAS WATER CODE § 13.246 (b) and 30 TAC § 291.102(c).

Although Midlothian may lawfully serve the Application area without obtaining a CCN

amendment, the Commission is not precluded from granting the amendment, and should do so for the

following reasons:

(D The amendment is necessary for the service of the public.

(a)

(b)

©

()

Wax-Mid is not a retail public utility as defined at TEX. WATER CODE ANN.
13.002(23) and does not have the ability or capability to provide adequate and
continuous service to the 1986 Order portion of the Application area at this
time. : '

Midlothian has been proactive in its planning for utility service in the
Application area through the recent installation of large water distribution
mains and sanitary sewer lines and associated appurtenances within its eastern
corporate limits. Midlothian’s soon-to-be adopted water and sewer master
plans include service to the Application area.'”

ECOM has no immediate plans to develop its tract, but plans to do so at some
point in the future, at which time it will not seek water service from
Midlothian, but rather plans to contract for water service with Sardis or

- provide its own water service pursuant to Wax-Mid’s 1986 Order. But Sardis

is already under contract with Midlothian to purchase water on an emergency
basis to meet its peak demand; there is no evidence to show where Sardis
would obtain more water to serve additional customers on the ECOM tract.

In Dr. Harkins’ opinion, due to the Commission’s policy regarding
regionalization of water service,”*® even if Wax-Mid were to submit a plan for
construction of a water system, Wax-Mid would have to request service from

‘neighboring utilities before the plan could be approved. In her opinion,

approval for construction of a new public water system would be doubtful

135 Adams pre-filed testimony, Midlothian Exh. 2, at 6, lines 4-10, and Midlothian’s Water and Sewer Master
Plan, which includes the Application area, at MGA-2.

1% Harkins pre-filed testimony, Midlothian Exh. 1, at 14, lines 14-23; and VRH-8, at 3.
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based upon the availability of service from Midlothian, a neighoring utility,
which is currently providing service in part of the requested area and has large
mains and trunk lines in and around the Application area.

(2) - Midlothian’s requested CCN amendment is necessary for public safety.

()

(b)

(©)

(d)

Midlothian is required to provide for and meet fire flow demand within its
corporate limits, which is not the case for other providers, including water
supply corporations such as Sardis."’

Sardis did not have a large enough water line to accommodate the need for fire
protection at the airport paint shop, while Midlothian did. Although Sardis
provides water to some of the airport, it did not have a 12-inch main to
provide water to the airport paint shop, and would have had to change much
of its infrastructure at a cost of many hundreds of thousands, maybe millions,
of dollars, to do so0.!*® At best, Sardis could have provided service through an
eight-inch line.”

If businesses requiring as much fire protection as the airport paint shop wish
to locate in the ECOM area as it is developed, the water capacity that
Midlothian has the ability and obligation to provide will be needed.

If ECOM were to provide water service to its development through Wax-Mid,
it would be inconvenient for Midlothian to have to run a second set of water
lines onto ECOM’s tract simply to provide enough volume and pressure for
fire protection. :

After evaluating the evidence and the relevant factors to be considered in determining whether

to amend a CCN, the ALJ concludes that Midlothian’s Application should be granted.

137 Adams pre-filed testimony, Midlothian Exh. 2,.at 5, lines 34-46.

138 Pritchett deposition, Midlothian Exh. 6, at 62, line 22 through 63, line 12.

139 Id.at 67, line 5 through 68, line 16.
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C. Summary of the ALJ’s Analyses

The evidence shows that Midlothian’s requested CCN amendment is necessary for the
service, accommodation, convenience, or safety of the public. The ALJ recommends that the

Commission grant the CCN amendment.
' XI. ALLOCATION OF TMSCMPT COSTS
The hearing in this matter lasted less than one day, and a court repvorter was not present.
XII. CONCLUSION

Based on the evidence presented in this case, the ALJ recommends that Midlothian’s CCN
amendment application be granted, but that Midlothian’s request to decertify Wax-Mid’s CCN No.
11966 be denied, because Wax-Mid does not hold a CCN. The ALJ recommends that the -

Commission adopt the attached Findings of Fact, Conclusions of Law, and Ordering Paragraphs.

SIGNED March 27, 2007.

)/ YA
N ,/é{:/l»éf‘%/ / f/(’ el A
~SHARON CLONINGER /j
ADMINISTRATIVE LAW JUDGE ‘
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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“TEXAS WATER COMMISs:ON

ATTACHMENT “B”

AN ORDER on the Application of Wax-Mid, Inc.
for a Certificate of Convenience and
Necessity to Provide Water Utility
Service within Ellis Coynty-—-

Docket No. 5951

On,Jdly 1, 1986, the Texas Water Commission considered
the application of Wax-Mid, Inc. for a certificate of
convenience and necessity to provide water utility service
within Ellis County, Texés. The application was presented to
the Commission with an ﬁxaﬁiner's Report (Proposal for Deci-
gion) by Deborah Miller, Aftorney, a public Utility Commission
administrative Law Judge, wﬁo conducted an adjudicative public

.hearing concerning the application on January 21, 1986,

The Administrative Law Judge 'designated the fq;lowing
paéties to the proceeding: Wax-Mid, Inc; the <City of
Waxahachie; Sardis-Lone Elm Water Supply Corporation and the
city of Midlothian., The City of Waxahachie later withdrew
from the proceedings, and the City of Midlothian was later
dismissed as a party from the proceeding without objection.

After considering the Examiner's Report and the evidence
and arguments presented, the Texas Water Commissioﬁ makes the
following Findings of Fact and Conclusions of Law:

FINDIBGS OF FACT
1,. On October 1, 1984, Wax-Mid, Inc. (Wax-Mid) filed an
application for a certificate of-convenignce and necessi-
ty (CCN) to provide water utility service within Ellis

County.

5. oOn October 15, 1984, Sardis-Lone. Elm Water Supply Corpo-
ration (WsC) filed 'a letter p;otesting this application.

This letter Was'treated as a motion to intervene.

3. ﬁsc's motion .to intervene was granted at a prehearing
conference held on November 12, 1884, and confirmed by

~

written Order signed on November 19, 1984.

J ’ : o
4.. On December 21, 1984, Wax-Mid filed a motion to amend its

certification application to reduce the requested service



10.

11.

12,

13.

area.. This motion was granted by 'Order =signed on

January 7, 1985.

on Januéry 15, 1985, Wax-Mid filed a second motion to
amend its application by a further reduction, which was

granted by Order signed on January 17, .,1985.

The hearing on the merits in this docket, originally

scheduled to begin on February 5, 1985, was indefinitely
continued at the request of the applicant, by Order
signéd on February 1, 1985. '

On June 26, 1985, Wax-Mid filed a. third motion to amend
its certification application, feducing the reguested
area stili furtﬁer, tq that depicted on Wax-Mid“Exﬁibit
No. 6. This motion was granted by Ofder signed on

n

July 2, 1985,

‘The hearing on the merits was held on January 21, 1386.

WSC was given the opportunity to file as.a late-filed
exhibit a copy of water map WM 37.5-75 found 4in its
certificate file No, 10058, in order to attempt to

substantiate its contention that it has a certificate to

.provide service to the entire area surrounded by its

facilities. This exhibit, which was assigned Sardis-Lone
Elm Exhibit No. 3, was never filed.
Briefs were filed on March 13, 1986.- No, K reply briefs

were filed.

Newspaper notice was published in The Waxahéchie Daily
Light on October 17 and 24, 1984. '

A1l neighboring water wutilities within five miles of the
requested service area (Rockett Water Supply Corporation,
Sardis-Lone Elm Water Supply Corporation, Buena Vista
Water Supply Corporation, and Mt. Peak Water Supply
Corporation) received personal notice of the filing of
this CCN application, .

All neighboring cities providing water utility service

within five miles of the requested servide area,



14.

15,

l6.

17.

18.

19.

(Waxahachie; Midlothian, and Red.Qak) receivéd personal
gotice of the filing of this certification application.
wax-Mid Exhibit No. 6 shows the service area regquested as
of the commencement of the hearing, which includes land
south of U.S. 287. o
At the conclusion. of the hearing on the mérits, counsel
fof Wax-Mid orally reduced. Wax-Mid's requested service
area to that shown on tﬁe Shive~Hattéry Engineers map;
entitled “Propbsed Water Distribution System for Wax-Mid
Inc.", dated 11-13-85, and attached to the testimony of
Wax~Mid witness Kammerer admitted as Wax-Mid: Exhibit
No. 2. Counsel for Wax-Mid further agreed that Wax-Mid
was not seeking to ﬁave‘ WwsC decertificated from any
portions of its certificated service area included within
the territory reqﬁegted by Wax-Mid.

Counsel for Wax-Mid also stated on the record his agree;
ment with the impositicn‘of the two conditions recommend-

ed by staff witness Eckhoff to be satisfied prior to the

.granting of an actual certificate of convenience and

necessity to Wax—Mid} namely that Wax-Mid submit evidence
that.it has obtained approval of its proposed tgriff‘and
a construction approval letter from the Texas Departmen£
of Health.

Wax-~Mid's requeéted service area is the Diamond J Ranch,
which consists of approximately 1,700 acres. Development
of this area will occur in increments of B0 acres per
year, spread over 10 to 20 years. Residential service
could be reguired as eafly as mid-summer 1986.

Black Land Properties will develop the Diamond J Ranch as
a planned residential development; .
The proposed development neéds to have a large water
source available that could be uégraded as necessary to
meet.the developer's needs. If Wax-Mid's CCN application'

is denied, development plans would be halted £or the

" present time.



20,

21.

22.

23,

24,

25.

26.

27.

To accommodate the ultimate levels of occupancy, Wax-Mid
proposes two separate wells, each having a capacity of
500 gallons per minute, with adjacent storage and pumping
facilities. Initially, only one well woui§ be drilled.
Underéround water mains would be constructed as required.
The second well would be ‘drilled and connected to the
disé;ibution system when required by the level of devel- -

opment.

The water supply would be obtained by drilling a deep

will in the Trinity Sand Aquifer, Well No.l would be

approximately 2750 feet deep to penetrate the aquifer.

Well No. 2 would be longer since it will be situated on

higher ground, but its penetratioh into the aguifer will

n

be similar to that of Well No. 1.

It is anticipated that the'water.to be obﬁained from
these wells will be suitable. for domestic consumption
with only limited treatment.

Prior to distribution, the water will be cooled, the
hydrogen sulfide will be removed, and it will be chlo-
rinated for disinfection purposes.

The water from Well No. 1 will be stored in a 100,000~

. gallon steel ground storage tank. Tt will then be

withdrawn as needéd and pumped into a;5,000~gallon steel
pressure tank.prior to entering the distribution lines.
Pumﬁs, electricél controls, disinfection facilities, and
miscellaneous other equipment ‘will be housed in a con-—
crete masonry building. The well and storage site will‘
be fenced.

When Well NWo. 2 is éonstructed, an elevated water storage
will be dinstalled for use in providing domestic -water
service and fire protection.

The water distribution lines will be sized to allow for
future growth and extensions to various parts of the
devaldpment. The main trunk feeder lines will bé 8-inch.

PVC pipe with branch lines to development areas of 6-inch



28.

29,

30.

31.

33.

34.

35.

36,

PVC pipe. The minimum size main will be 4~inch PVC .pipe

to allow for fire hydrant attachment.

The water system will comply with rules and regulations

and minimum design criteria of the Texas Department of

.Health. ' e

Black- Land intends to eventually install some type of .

 sewer system in the Diamond J Pfoperty.

Wax-Mid has .selected Mr. Arthur Black to be the operator
of its. water system. Mx. Black’ has a Class A water
license and a Class B sewage liéense. He hasgzﬁ years
experience in the.water.service area.

It is uncontroverted that Wax-Mid is capable ;f " con-

structing'and operating a water utility in its requested

"service area that will meet state standards.

WSC's oppesition to Wax-Mid's application was predicated
on WSC's belief that it is certificated to serve the

entire area requestéd by Wax-=Mid.

WSC dbes not have any facilities in the requested area

shown on Wax-Mid Exhibit No. .6 and is not providing any

service to that area.

WsC does not presently have the capacity to serve even

160 houses in the first 80-acre increment to be developed
in Wax-Mid's requeéted area.

WSC has a cértificated facility that runs north from U.S.
287 along the County Road on the western boundary of
Wax-Mid's requested area. The certificate map for WSC
shows the facility to be on the west side of the road.,
Tf the location of this facility as shown is correct, the
overlap of Wax-Mid's réquested service area with WSC's
certificate would be very small. IEf the facility is in
actuality located én the east side of the road, the

overlap would be épproximately 200 feet by 2,500 feet.

. Due.to the small area of potential overlap, major facil-

to.

ities will not be duplicated. ) : '



37.

- 38.

39.

40.

- 41,

‘Tt is necessary for the service, accommodation, conve-

nience or éafety of the public to grant Wax-Mid a certif-
icate of convenience and necessity to the geographic area
contained within the dotted and dashed line on the map
prepared by Shive-Hattery Engineers gptitled "Proposed
Watér- Distribution. System for Wax-Mid Inc.", dated
11-13-85, and attached to the testimony of ‘Wax-Mid
witness = Kammerer admitted as Wax-Mid Exhibit No. 2,
because there is presently no existing service in this
requested area, )

Since there is presently no existing service in the
requested area, this non-éxisting service is inadequate
to meet the needs Of Biack Land's proposed'development.
Since counsel for Wéx—Mid agrged, that” the certificate
should be conditional upon Wax-Mid obtaining approval of
its proposed tariff and a construction approval letter
from the Texas Department of Health, the Texas Water
Commission should Aissue an Order preliminary to fhe
issuance of certificate of convenience and necessity,
pursuant to PURA Section 57 and Section 13.249 of the

Texas Water Code, as amended, declaring that the

certificate of convenience and necessity will be awarded

. after Wax-Mid has ‘presented satisfactory evidence showing

that the two conditions have been met.
Certificate of Convenienée and Necessity No. 10050 issued
to Sardis-Lone Elm Water Supply Corporation by final

Order entered in Docket No. 22 on December 6, 1977 is a

facilities certificate rather than an area certificate.

WwsCc was granted a certificate fo its facilities and a
400-foot-wide corridor surrounding its distribution
lines.

Since the area requested by Wax-Mid is presently uncer-
tifiéated and unserved, it is probable that service will

be improved by the ,granting of the requested certificate,

" which will enable Wax-Mid to begin constructing'a system



42,

43.

to provide service to the planned Black Land's develop-
ment.

Since service is presently uﬁavailable in the requested
area, it ié not necessary to evéluate whether the grant-

ing of this CCN will lower the cost to-consumers in this

" area.’

No evidence was presented relating to the factors of
community values, recreational and park areas, historical
aesthetic values, or eﬂviﬁonmental integrity;

CONCLUSIONS OF LAW ‘
The Public Utility'Commissibn.had jurisdiction der.the
matters-considered herein pursuant to PURA Sections 50,
52, andAsé, Tex. Rev. Civ. Stat. Ann. art. l446c fVernon
Supp. 1986).
The Texas Water Commission assumed jurisdiétion over the

matters considered hergin on March 1, 1986, pursuant to

Sections 13.242, 13.244, and'l3.246, Texas Water Code, as

amended. ' o :
Sardis-Lone Elm Water Supply Corporation is an Article
1434a water supply corporation as defined by PURA Section

3(u) and Section 13.002(18) of the Texas Water Code, as

amended. WSC is a retail public utility as defined by

PURA Section 49(a) and Section 13.241(1) of the Texas

Water Code, as amended, that pro&ides water service to

the public.

The newséaper notice published by Wax~Mid on October 17

and 24, 1984, complies with the requirements of P.U.C.

PROC. R. 21.24(c)(1).

Notice mailed to all cities and neighboring utilities

providing the same utilityAservice witﬁin five miles of:
the requested service area complies with the requiremeﬁt

of Item No. 6 of the water certificate of convenience and’

necessity application and with P.U.C. PROC. R.

i

. -

21.24{c) (2). ;e : Co ,



wscC .was _granted intervenor ,status pursuant to P.U.C_:.
pROC. R. 21.24. ‘

It is, ﬁeceséary for the service, accommodation, conve-
nience, or safety of the public to grant Wax-Mid  a
certificate of convenience and necessity to t;hose
portions of the Diamond J Ranch encompassed by the dotted
and’ dashed line on the ‘Shive-Hattery Engineers map
entitled “Pr,gposed Water Distribution System for Wax-Mid
Inc.", dateé 11-13-85, and attached to the testimony of
Michael L. Kammerer admitted into evidence as Wax-Migd
Exhibit No. 2, so that the development planned by the
Black Land Cdrpo’ration'can proceed and water serv:;ce will
be available to persons who will reside in that area as
it becomes developed. Thus the requwirements of PURA
Section 54 (b} and of Section 13.246(b) of the Texas Water
g_glié, as amended, have been met. |

Because counsel fo;: Wéx-Mid agreed with the Commission
staff's récommendation +that the certificate of conve-
nience and necessity granted to Wax-Mid l'ae‘conditioned
upoﬁ Wax-Mid obtaining approval of its proposed tariff
from the Texas Water Commission and a construction
approval letter for the Texas Department’of Health, it is
approériate to iséue an Order preliminary to the issuanée
of a certificate of r;onvenience and necessity pursuant to

PURA Section 57 and Section 13.249 of the Texas Water

Code, as amended. Upon the presentation to the Texas

'

Water Commission of evidence that Wax-Mid has obtained
the two required items, a certificate of convenience and
necessity should be issued.

Certificate of Convenience and Necessity No. 10050 issued
to WSC in Docket No. 22 is a PURA Section 53 "grandfa-
ther" certificate that grants to WSC the rs.ght to provide
service to a corridor within two hundred Feet (200) of

any point along its distribution lines. T ‘
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NOW, THEREFORE, BE IT ORDERED BY THE TEXAS WATER COMMIS-
THAT: .

Wax-Mid, Inc. is ISSﬁED an Order preliminary to the
issuance of 5 certificate of convenience and necessity
for. that portion of the Diamond J Rapch contained within
the dotted and dashed lines on the éhive—Hattery Engi-
neérs map entitled "Proposed Water Distribution System
for Wax-Mid Inc.", dated l;—13-85, and admitted into
evidence as part of Wax-Mid Exhibit No. 2. Wax-Mid will
be granted a certificate of convenience and; nedessity
upon presentation to the Texas Water Commission of
satisfactory evidence showing that .Wax-Midis groposed
tariff has been approved and that it ﬁas obtained a
construction approval letter from the Té;as Department of
Health. This_presentation shall be made by filing the
required documents with the Texas Water Commission, to be
docketed and reviewed by that Commission!s staff.

The Chief Clerk of the Texas Water Commission shall
forward a certified copy of this Order to all parties.

If any provision, sentence, clause or phrase of this
order is for any reason held tp be invalid, the invalidi-
ty of ahy portion shall not affect the validity of the

remaining portions of the order.

Signed this lst day of July, 1986.

TEXAS WATER COMMISSION

/mﬂ/w&w

Paul Hopkins, Chairman

Ralph ming, Commlissioder

P |

hn O. Houchins, Commissioner

ATTEST:

'

" Mary Agﬂ Hefner, Chiegf Clerk



STATE OF TEXAS [

.COUNTY OF TRAVIS [

- o

» 'I,‘Mary ann Hefner, Chief Clerk of the Texas Water
Commission, do hereby certify that the attgphed and 5regoing
is a true and correct copy of an Order of the Commission dated
July 1, 1986, on an application of WAX~MID, Inc., fgr a
Certificate of ConvenienceAand Necessity (Docket No. 5951)
the original of which is on file in the office of the |
Commission. ‘ .

Given under my hand and the seal of the Texas Water

Commission, this the 3rd day of July, 1986.

Mary Ann/Zdiefner, Chief fZlerk
Texas Water Commission




TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

AN ORDER GRANTING APPLICATION OF THE CITY OF
'MIDLOTHIAN TO AMEND CCN NO. 11706 AND DENYING ITS
REQUEST TO DECERTIFY WAX-MID’S CCNNQO. 11966 IN ELLIS
COUNTY, TEXAS; TCEQ DOCKET NO. 2005-2007-UCR; SOAH
DOCKET NO. 582-06-1029

On , the Texas Commission on Environmental Quality (Commission

or TCEQ) considered the application of the City of Midlothian (Midlothian) fo amend Certificate
of ‘Convenience and Necessity (CCN) No: 11706 and to decertify Wax-Mid, Inc.’s (Wax-Mid’s)
CCNNo. 11966 in Ellis County. The application was presented‘to the Commission with a Proposal
for Decision by Sharon Cloninger, Administrative Law Judge (ALJ or J udge) with the State Office
of Administrative Hearings (SOAH).

After considering the ALT’s Proposal for Decision and the evidence and arguments presented,

the Commission adopts the following Findings of Fact and Conclusions of Law :

FINDINGS OF FACT

Procedural History

1. The City of Midlothian (Midlothian) is a munioipality operating a retail public water utility

system serving connections within Ellis County, Texas.



Midlothian holds Certificate of Convenience and Necessity (CCN) No. 11706 issued by the
Commission for water utility service in Ellis County, Texas.

On August 30, 2005, Midlothian filed an application with the Commission for an amendment
to CCN No. 11706, seeking to expand its 'authorized service area to encompass an additional
area (the Application area) of approximately 1,135 acres in Ellis Cqunty, Texas.

The requested area is located approximately five miles southeast of downtown Midlothian,
Texas, and is generally bounded on the north by FM 1387; on the east by North Prong Creek
and the Mid—Way Regional Airp.ort; on thé south By US Highway 287; and on the west by
South Walnut Grove Road.

On September 30, 2005, Midlothian maﬂed notice of its applicatiori to neighboring utilities
within two miles of its requested area (Wax-Mid, the City of Waxahachie, Mountain Peak
Special Utility District, and Sardis-Lone Elm Water Supply Corporation) and landowners in
the requested area (ECOM Real Estate Management, Inc., Alma Ann Seale, Ken Pritchett
Properties and Sarah Jane Properties LP).

On Octbber 5,2005, and October 12, 2005, Midlothian published nbtice of its application
for a CCN amendment in the Waxahachie Daily Light, anewspaper re gulaﬂy publilshed and
generally circulated in Ellis County, Texas.

The notice was adequate to describe the area to be added to Midlothian’s CCN.

After hearing requests were filed, the Chief Clerk, on December 14, 2005, referred the
Application to SOAH for a contested-case hearing. |
On March 8, 2006, the Chief Clerk mailed a Notice of Public Hearing to the parties in SOAH

Docket No. 582-06-1029, TCEQ Docket No. 2005-2007-UCR.



10.

11.

12.

13.

14.

15.

On April 4, 2006, a preliminary hearing on the application was held before ALJMikeRogan |
at SOAH in Austin., Texas. . |

On May 15, 2006, the Chief Clerk referred to SOAH the Petition of Wax—Mid, Inc.,
Certificate of Convenience and Necessity (CCN) No. 1 1966, Requestiﬁg a Cease and Desist

Order Against the City of Midlothian, CCN No. 11706, in Ellis County, Texas, under TCEQ

Docket No. 2006-0487-UCR.

On May 31, 2006, Wax-Mid’s Petition was consolidated with Midlothian’s Application for
hearing purposes under SOAH Docket No. 582—06—1629.

On November 14,2006, Wax—Mid filed arequest to withdraw its Petition, which was granted
on November 16, 2006.

An evidentiary hearing in the proceeding was conducted by ALJ Sharon Cloninger at SOAH
in Austin, Texas, on November 28, 2006. |

The hearing record closed January 26, 2007.

Whether the Application Proved Compliance with the Legal Standards

16.

17.

18.

19.

Adequacy of service currently provided in the requested area

Midlothian is currently providing water service to three commercial businesses in the
requested area, and has provided continuous and adequate service to its existing service area
located adjacent to the requested area.

Midlothian provides water service with enough volume and pressure to meet the Mid-Way
Regional Airport paint shop’s fire protection needs.

The customers are satisfied with the quality and cost of Midlothian’s water service.

Midlothian currently provides adequate service in the requested area.

3



20.

21.

22,

23.

24,

25.

26.

27.

28.

Need for additional service in the requested area

No other retail public utility provides wafer service to the requested area.

While ECOM Real Estate Management, Inc., which owns 1,050 acres in the requested area,
has not asked for water service from Midlothian, it has plans to eventually develop its
property, at which time water service will be needed.

The oWner of Walnut Grogfe Center North, where two tenants currently receive water service
from Midlothian, has plans to sell more lots for commercial development.

There is a need for additional service in the requested area.

Effect of granting the amendment on Midlothian and on any retail public utility of the same

kind already serving the proximate area

The effect of granting Midlothian’s requested CCN amendment will be non-existent as to

* neighboring utilities, none of whom have protested Midlothian’s Application or applied for

a CCN in the requested area.

The effect of granting the CCN amendment on Midlothian would be to allow it to better plan
and provide service to the castern arca of its corporate limits, and to ‘install a water system
adequate for the fire protection it 1s obligated to provide in the Application area.

/ibility to provide adequate service

Midlothian has included the requested area in its long-range water supply plans, as well as
in its Water Master Plan.

Midlothian maintains 151‘ge raw waterk contracts with the Trinity River Authority for amounts
in excess of its current needs, so it is in a position to address growth in the requested area.
Midlothian employs a full-time staff of certified water operators, engineers and

administrative professionals to maintain and operate its water system.

4



29.
30.
31.
32.

33.

34.

35.

36.

37.

38.

Midlothian has the ability to provide adequate water service to the requested area.
Feasibility of obtaining service from an adjacent i‘etaié public utility

No other retail public utility has expressed an interest in serving the requested area.
Wax-Mid doeé not have water lines or facilities in place to provide service.

Obtaining water service from an adjacent fetai] public utility is not feasible fdr the requested
area.

Financial ability of the applicant

Midlothian is a home-rule municipality with the power of taxation and the ability to issue
bonds for design aﬁd construction of utility improvements.

Midlothian’s water system audit for the year ended September 30, 2004, showed total assets
of $93.1 million, non-current liabilities of $63 million, and net assets of $30.2 million, for
a debt-to-equity ratio of 2.1:1, and cash flow adequate to provide a debt-service-coverage-
ratio of 1.33:2.

Midlothian has the financial ability to provide water service to the requestgd area.
Environmental integrity

The environmental integrity of the requested area will be temporarily disturbed if Midlothian
constructs water facilities there, but no additional facilities will be constructed at this time.
Midlothian uses surface water, which is commonly preferred over the ﬁse of ground water
as far as preserving environmental integrity.

Probable improvement in service or lowering of costs to consumers

Granting the CCN amendment will result in an improvement in service, because there

currently is none to most of the requested area.



39.

40.

Provision of service to the requested area would result in improvement of service since
service will now be available from a capable and proven provider of water.

The cost to customers will be the same as it is to current Midlofhian customers since the

" requested area is within the corporate limits of Midlothian.

- CONCLUSIONS OF LAW

The Commission has jﬁrisdiction over this case under TEX. WATER CODE ANN. ch. 13.
SOAH has jurisdiction over all matters relating to the conduct of the hearing in this
proceeding, including preparatixon of a proposal for decision with ﬁndingvs‘.i of fact and
conclusions of law, pursuant to TEX. GOV’T CODE ANN. Ch. 2003.

Midlothian published notice and provided notice to neighboring utilities and affected parties,
as required by TEX. GOV’T CODE ANN. § 2001.052, TEX. WATER CODE ANN. § 13..246‘ and
30 TX. ADMIN. CODE (TAC) § 291.106 o
Midlothian has shown that the CCN amendment is necessary for the service,
accommodation, convenience or safety of the public as set forth in TEX. WATER CODE
ANN. § 13.246 and 30 TAC § 291.102(d). |

Under TEX. WATER CODE ANN. §§ 13.246(b) and 13.241(a) and (b), the Commission has

jurisdiction to approve Midlothian’s Applicétion if it finds that:

. Midlothian has the financial, managerial, and technical capability to provide
continuous and adequate service; ' :

. Midlothian is capable of providing drinking water that meets the requirements of
Health and Safety Code Chapter 341 and the Water Code; and

. Midlothian has access to an adequate supply of water.



In making those determinations, the Commission is directed by TEX. WATER CODE ANN. -

§ 13.246 (c) to consider:

. the adequacy of service currently provided to the requested area;

. the need for additional service to the requested area;

. the effect of the granting of a certificate on the recipient of the certificate and on any
retail public utility of the same kind already serving the proximate area;

. the ability of the applicant to provide adequate service;

. the feasibility of obtaining service from an adjacent retail public utility;

. the financial stability of the applicant, including, if applicable, the adequacy of the
applicant's debt-equity ratio; '

«  environmental integrity; and

. the probable improvement of service or lowering of cost to consumers in that area

resulting from the granting of the certificate.
Midlothian had the burden of proving that the Commission should approve its Application.
30 TAC § 291.12.

Based on the above Findings of Fact, and pursuant to TEX. WATER CODE ANN. §§ 13.241(a)

“and (b) and 13.246, Midlothian’s application should be approved.

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY, IN ACCORDANCE WITH THESE FINDINGS OF FACT
AND CONCLUSIONS OF LAW, THAT:

L.

2.

Midlothian’s application to amend CCN No. 11706 is GRANTED.

Midlothian’s application to decertify CCN No. 11966 is DENIED, because Wax-Mid, Inc.,
does not hold a CCN.

The Ex ecutivé Director of the Texas Commission on Environmental Quality shall amend the
official maps of Ellis Céunty to reflect this decision.

All motions, requests for entry of specific findings of fact or conclusions of law, and any
otherrequests for generai or specific relief not expressly granted herein, are hereby DENIED

for want of merit.



5. The Chief Clerk of the TCEQ shall forward a copy of this Order to all parties and issue to -
Midlothian an amended CCN that conforms to this Order.

6. If any provision, sentence, clause or phfase of this Order is fér any reason held to be invalid,
the invalidity of any portion shall not affect the validity of the remaining portions of the
Order. | |

7. The effective date of this Order is the date the Order is final, as provided by 30 TAC
§ 80.273 and § 2001.144 of the Administrative Procedure Act.

ISSUED: \ »
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Kathleen Hartnett White, Chairman



	ALJ's PFD.pdf
	Attachment A.pdf
	Attachment B.pdf
	Proposed Order.pdf

	Button1: 


