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Texas Commission on Environmental Quality

Office of the Chief Clerk
P.O. Box 13087, MC-105
Austin, Texas 78711-3087

Re: Application from the City of Princeton to Obtain a Water and Sewer Certificate of
Convenience and Necessity (CCN) in Collin County,; Application Nos. 35072-C and
35073-C; SOAI1 Docket No. 582-06-1641; TCEQ Docket No. 2006-0044-UCR

Dear Ms. Castanucla,

* Enclosed for filing please find an original and seven copies of the City of Princeton’s
Reply to Exceptions ro the Proposal for Decision filed by the Executive Direcror of the Texas
Commission on Environmental Quality in the above-reference matter.

Thank you very much for your attention to this matter.
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cc . Service List
Mr. Lee Lawrence
Ms. Bonnie Goldstein
Mr. Rider Scott
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CERTIFICAYE OF SERVICE

1 hereby certify that on this 19" day of August, 2010, a true and correct copy of the
foregoing document has been sent via facsimile, first class mail, or haod-delivered to thc

following counscl or party represcntatives of record:

State Office of Administrative Hearings ~  Docket Clerk

Honorable Cassandra Church Office of the Chief Clerk

300 West 15" Sweet TCEQ - MC 105

Austin, Texas 78701 P.O. Box 15087

Fax: 512/475-4994 ' Austin, Texas 78711-3087
Fax: 512/239-3311

Executive Dircctor of the TCEQ Public Interest Counsel

Ms. Shana IHorton, Attorney Mr. Scott Ifumphries, Attorney

Environmenial Law Division Office of the Public Interest Counsel

TCEQ -MC 173 TCEQ —MC 103

P.0. Box 13087 P.0.Box 13087

Austin, TX 78711-3087 Avstin, Texas 78711-3087

Fax: 512/239-0606 Fax: 512/239-6577

Myr. Robert Gammenthaler on behalf of
the Aligned Group of Property Owners
and David Strawn, Felicia A. Saigling
Estate, W. N. Saigling, Jr.

9637 CR 867 ‘

Princeton, Texas 75407

Email: scottygamm(@dfwair.net
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BEFORE THE TEXAS

APPLICATIONS OF THE CITY OF §

PRINCETON TO OBTAIN A WATER § MM

AND SEWER CERTIFICATE OF § COMMISSION
CONVENIENCE AND  NECESSITY § ON

(CCN) IN COLLIN COUNTY, TEXAS § o

APPLICATION NOS. 35072-C & 35073-C  § ENVIRONMENTAL QUALITY

THE CITY OF PRINCETON’S REPLY TO EXCEPTIONS
TO THE PROPOSAL FOR DECISION FILED BY
THE EXECUTIVE DIRECTOR OF THE
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

TO THE HONORABLE COMMISSIONERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

COMES NOW, Applicant, the City of Princeton (“Princeton”, “City”, or “Applicant”)
and presents this its Reply to Exceptions lo the Proposal for Decision filed by the Executive
Director of the Texas Commission on Environmental Q-uaz’iiy in the above-referenced

proceeding.

L INTRODUCTION

Only the Exceutive Director (“ED™) of the Texas Commission on Environmental Quality
(“TCEQ™ filed exceptions lo the Administrative Law Judge’s (“ALJ™) Proposal for Deeision
(“PFD”), The Office of Public'Tnterca Counsel (“OPIC™) filed replics 1o the EDs eﬁcepﬁoné
and recommended (hat none of the ED’s proposed changes be made. The City supports the
decision of the ALJ as accurately adjudging the evidencc anc.l prcscnt'Commissioh deference (0
municipalities’ Ibngqerm planning efforts.

The ED takes issue with the ALI’s articulation c;f Commission staff policy and the ALJ’s
evaluation of the financial evidence in this case only as it relates 10 arcas outside the City’s
extraterritorial jurisdiction (“ETJ”) or arcas currently served by the City. Clearly, the ED’s only
substantive ‘statutory and regulatory issue with this case revolves around the City’s financial

position to provide continuons and adequate service to areas outside the City’s ETJ. The City
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will primarily address the ED’s argument régarding the City's financial ability to provide
continuous and adequate service (o areas outside the City’s ETJ.

11 ED’S POSITION REGARDING EXTRATERRITORIAL JURISDICTION

Without addressing any mistake in the PFD, the ED attcmpts 1o articulate his unwritten
“guidance” when evaluating a municipality’s ETJ. However, in clarifying the guidance that was
utilized, the City believes it misstates the guidance ‘that Commissioners of the TCEQ have
previously articulated. The case most closcly aﬁalogous .to Princeton’s application is the case.of

“the City of Meridian. {

In that cﬁsc, Meridian introduced planning documents, requests for service; etc. Lo justily
the area being requested in its CCN amendment application. The ALJ issucd a PFD recomumending
approval of Merdian’s CCN in its entirety. During the agenda meeting to consider the PID,
Commissioner Larry Soward stated that he wished the Commission could see more applications like

' th"lS from cites and thaf the Commission should be grantng CCNs similar to this because of the
planning that they do. Commissioner Soward specifically re'Fcfcnced Meridian’s long-rangc
planning and a deferral to a municipality’s judgment reparding what the municipality is willing o '
take on as its obligation to serve. Commissioner Buddy Garcia stated that planming 1o serve, like
Meridian did, could bencfirt the area in the future. All three commissioners, two of which are still
serving on the Commission, referenced municipal planning as a motivaton for approving
Meridian’s application. The case is similar in that planning has been appropriately been done. The
only difference is that in the Meridian casc, Meridian had substantially cash reserves in anticipation
of bulding infrastructure for future growth. In this case, Princelon aleady built the inﬁastruéturc

for the growth.

Application of the City of Meridiah 1o Amend its Water and Sewer Certificare of Convenience and
Necessiry (CCN) Nos. 10884 and 20349 in Bosque County; TCEQ Docket No. 2005-2089-UCR.

CITY O PRINCETON’S REPLY TO EXCEPTIONS 2
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L. Tae ED’s FINANCIAL CONCERNS

The ED remains concerned regarding the Ciry’s financial position. Although, the ED
admittedly has less concerns than when it provided testimony at the Hearing on the Merits. Thus,
during the hearing process, the ED became more comfortable with the City’s financial position,

- because a bulk of the nev;/ debt that the City incurred were 1o address watcr and scwer utility
infrastructure that is designed 10 serve the area within the City’s pr'oposed service area for future
gxbwth. |

Mr. Kerry Maroney, P.E. lestified that the improvements madc by the City were an
upgrade of facilities for future growth.* In fact, Mr. Maroney testified (hat if the Ciry was 10
assume that they would not grow therc would be no need to make any of the improvements the
City has constructed or undertaken.” . The City has the water supply capacity at the present time,
they have the elevated storage capacity at the present time, they have the pump capacity at the
present (ime, they have the storage capacity at the present time 1o meet not only their current
water and sewer customers, but to serve potentiallcusmmers well into the future. All of the
improvemcnts that have been made by the City, or are being made, are for future growth and
future development? Itis clear from the evidence that all increased debt has been incurred in
anticipation of future grov\-rth.5

The ED’s financial concerns should-be relieved based on the evidentiary record. The City’s
financial expert, Mu. Steve Perry, indicated that the City is in a swong financial position..6 The
City has incurred debt in anticipation of future groww:h7 and has plenty of room under its tax rate

to increase taxes if requived.® As a person that analyzes the fiscal health of municipalities on a

Tr. ab 131, {. 2] through 132, 1. 2.

Id.at 131, 1. 11-13.

Id.at 151, 1. 11 through 132, {. 2.

Id; see also r.at 162, 1. 1-3.

Exhibit APP-4 ar 9, 1. 116 (Prefiled Teslimony of Steve Perry).
Tr. at 131, 1. 21 drough 132, 1. 2.

Exhibit APP4 at 8, 1. 13-19 (Prefiled Testimony of Steve Perry).
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CITY OF PRINCETON’S REPLY TO EXCEPTIONS 3




Received: ~ Aug 19 2010 08:04am
AUG-19-2010(THU) 08:00 Russell & Rodriguez, LLP (FRX)866 929 1641 P.007/009

regular basis,' Mr. Perry has opinéd that the City is ﬁné.ncially able to serve the entfrety of the
City’s requested service area.’ |

The ED makes, as the OPIC appropriately charactenzes, a new argument regarding (he
City’s tax rarc without any evidentiary support for his com.:lusionj0 The City supports the argument

and conclusion drawn by the OPIC in this vegard.

1V. ED’s EXCEPTIONS AND PROPOSED REVISED FleINGS, CONCLUSIONS AND ORDERING
PROVISIONS '

The City supports the Replics to Exceptions filed by the OPIC. Like the OPIC, the City
likewise does not recommend that the AL make any changes Lo Findings of Fact Nos. 148 and

“

150 and Conclusion of Law Nos. 5 and 7 in her PFD.

V. NON-SUBSTANTIVE CORRECTIONS

The City does not oppose any of the corrcetions suggested by the ED to Findings of Fact
Nos. 7, 10, 39, 66, 67, 80, 91, 98, and 165. Regarding the change to Finding of Fact No. 113, the

City suggests that *“166 percent” be replaced with “57.5 peréent."

[Remainder of page intentionally lef( blank.]

? Idavi2, 1121
10 Office of Public Interest Counsel’s Reply 1o Exceptions, SOAX Docket No. 582-06-2069, TCEQ Docket
No. 2006-0044-UCR (Aug. 13, 2010) [hereinafter OPTC's Replies to Exceptions).

Cr1v OF PRINCETON'S REPLY TO EXCEPTIONS 4
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The City does not recommend that the ALJ make any substantive changes to her PFD.

The record clearly supports her PFD. The City prays that the Commission approve and adopt the

ALY's PFD.

Respectfully submited,

RUSSELL & RODRIGUEZ, L.L.P.
1635 Williams Drive

Building 2, Swie 200

Georgetown, Texas 78628

(512) 93 7

(866) 9 9~ 41/(l‘ax)
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ty FOX CITY OF PRINCETON
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CERTIFICATE OF SERVICE

[ hereby certify that on this 19" day of August, 2010, a true and correct copy of the
foregoing document has been sent via facsimile, first class mail, or hand-delivered to the

following counscl or party representatives of record:

State Office of Administrative Hearings
Honorable Cassandra Church

300 West 15™ Street

Austin, Texas 78701

Fax: 512/475-4994 -

Executive Director of the TCEQ
Ms. Shana Horton, Attorney
Environmecatal Law Division
TCEQ-MC 175

P.O. Box 13087

Austin, TX 78711-3087

Fax: 512/ 239-0606

Mr. Robert Gammenthaler on behalf of
the Aligned Group of Property Ownaers
and David Strawn, Felicia A. Saigling
Estate, W. N. Saigling, Jr.

9637 CR 867

Princeton, Texas 75407

Email: scottygamm@d fwair.nel

Docket Clerk

Office of the Chief Clerk
TCEQ - MC 105

P.0O. Box 13087

Austin, Texas 78711-3087
Fax: 512/239-3311

" Public Interest Counsel

Mr. Scott Humphries, Attormey
Office of the Public Interest Counsecl
TCEQ-MC 103

P.O. Box 13087

Austin, Tcxas 78711-3087

Fax: 512/259-6377
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RusseLL & RopriGUEZ, L.L.P.
Attorneys at Law
1633 Williams Drive, Bldg. 2, Suite 200, Georgetown, Texas 78628
Phone (512) 930-1317 E-mail: arodriguez@txadiminlaw.com Fax (866) 929-1641
FACSIMILE COVER PAGE
August 19, 2010

Please Deliver the Following page(s) to:
Honqrable Cassandra Church Fax Number: (512) 4754994
Docket Cletk, TCEQ Fax Number: (512) 239-3311
Ms. Shana Horton Fax Number: (512) 239-0606
Mr. Scott Humphries , Fax Number: (512) 239-6377
Mr. Robert Gammenthaler via e-mail

Mr. Lee Lawrence Fax Number: (972) 734-2548
Ms. Bonnie Goldstein Fax Number: (214) 321-8429
Mr. Rider Scott : Fax Number: (469) 227-6578
Client Number: 1090-00

From: Art Rodriguez

Direct Phone:  (512) 930-1317

Pages: 9 (Including Cover Sheet)

Re: Application from the City of Princeton to Obtain a Water and Sewer

Certificate of Convenience and Necessity (CCN) in Collin County,
Application Nos. 35072-C and 35073-C; SOAH Docket No. 582-06-1641;

TCEQ Docket No. 2006-0044-UCR

Comments:  City of Princeton’s Reply 1o Exceptions to the Proposal for Decision filed by the

Exccutive Director of the Texas Commission on Environmental Quality
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NOTICE: The following material'is intended for the use of the individual or catity 1o which it is addressed. The maleriul may
contain information that is atomey-client privileged, or otherwisc confidendal and cxempt from disclosurc undex law. If you arc
not the specificd recipient. do not read this material. Any use, dissemination or copying of this material is swictly prohibited. If
you have rceeived (his matorial in error, please notity us by telephone at the above nuxber and return to us by U.S. Mail.




