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- WALSTON:

f

COMES NOW the Executive Director (ED) of the Texas Commission on Enviro; ﬁ%nenm

v . T fs
Quality (TCEQ or Commission) and files the Executive Director’s Exceptions “to the

Adnﬂnistraﬁve Law Judges’ (ALJs) Proposal for Decision (PFD) and Order and n support

thereof shows the folloWing:

I. ENTRODUCTION/BACKGROUNﬁ

On February 21, 2006, the TCEQ Executive Director issued a preliminary decision and -
the draft permit for the Oak Grove Steam Electric Station. On Febmafy 22,2006, the applicant
requested this case be cﬁrected referred to the »State Office of Administrative Hearings (SOAH)
for a contested case hearing on whether the application complies with all applicable S‘ta‘tufOTy and
regulatory 1‘eq‘uirbements. SOAH conducted the hearing from June 13 through June 20, 2006.
Evidence in the record reflects fact issues regarding the appropriate BACT emission rates er
pitrogen oxides (NOx) and mercury (Hg). In the PFD, issued on August 23, 2006, the ALJs
focused on the technical practicability of the equipment proposed to control the NOx and
Mercury emissions, and found that the Applicant failed to prove by a preponderance of the

evidence that its BACT proposals for controlling NOx and mercury emissions are technically
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practicable and would achieve the performance standards contained in the application and draft
e : : . = : o i ‘l; 3 B '

}

' pennit.’

L
I ANALYSIS

P11o‘1 to receiving authorization to construct and operate a source of air contaminants,
De’ceriorétion (PSD) Permit, the applicant milsﬁ ,c»].e,m‘onstrate that t11¢ application and draft permit
meet all of the applicable statutes and 1'egul'ati01‘1's‘ This demonstration is based on the
i‘éﬁresélltafiélls 'thé'appli'c‘;ah‘t submits in the zipplioa‘tio.mﬁ including representations 1‘egaf‘d111g best
available control technology (BACT) and etmissions Liitations, Upon isstiance of the permait,
the i‘epresentations ili_ the applioa11011 become conditions iipbn which the permit is issued.”

In processing a TCEQ NSR permit application, the permit 'engi'ne‘ér will evaluate those
representations, gather any additional infomlat'ioni‘11§Qe‘ssajry ‘threvixe\y‘ the proj efpt;ﬂ}rough formal
Requests for Information, and then Qonduc? an indep‘en'dent review of the proposals ﬁsing
engine‘ering principles ~and agency experience g011061'1'1111g thc tsc_lmical practicality and
reasonab]enesé of the enﬂ.ssion reduction option 131"013§)séd by the ‘applicant.’ .“Technipal
practicability is established through demonstra@ed success of anvemissio'n reduction optipn based
upon use, and/or engineering evczluatio‘n' of a new té'clmology.”“,(Emphasis added)? W hiie ﬂl@
engin@el‘iﬂg analysis of tecl;ilica.lly practical control options does 110’5 in‘suré there 1s 1&6 risk to the
'appli.cant that the contrd that 1'ep1'eselqts BACT willl alweiys‘operatev dS anticipated, the BACT

process is intended to promote conirols to lower emissions that are technically practicable and

~ "SOAH Proposal For Decision at 2.
230 Tex. Admin. Code § 116.116(a)(1).

3 Excerpt is taken from the TCEQ Guidance Document, Evaluating Best Available Control Technology (BACT) in
Air Permit Application. Oak Grove Ex 15 at 5.
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economically reasonable.* In addition, to ensure enforceability of the proposed BACT
performance, the épplicant must propose a pe;rformaﬁce demonstration to ensﬁre that the
emission reduction proposal will perform as represented on an ongoing basis.” The BACT
proposal and analysis may involve, inter alia, for up to a three-tiered review, the.revievw of new
or untested technology, or the use of existing technology employéd in aﬁ innovative f§1111at.

Because this analysis is presented as representations, if there is any question regarding the ability

-of the applicant to meet BACT, it is common practice for the Air Permits Division (APD) to

include in the permit special conditions requiring the applicant to test its process (e.g., stack
testing) to verify it meets those I'epreselitatio1ls.6 Basled on this information, the permit reviewer
evaluates the applicant’s analysis and makes a case-by-case determination of whether the
proposal satisfies 30 TAC Chapter {116A BACT requirements.7 In summéry, the air permitting
process is designed ‘to promofe the innovation of technology in controlling and lowering
emissions and, therefore, allows for the approval of proposed BACT that, in the application 1s
:representati&eiy feasible but not fully demonstrated. In such an instance, the permit will include
addiﬁpnal conditions for the ~applicant to conduct‘testing once the source is constructed and
operated to demonstrate CQHlp]iELl’J.CS with all of the I'ebresentations made during the: application
process. In this case, the TCEQ permit engineer determined that the use of SCR‘ for NOx
reduction and the use of activated carbon for Mercury control is technically feasible, predicated

in part on the operational effectiveness and subsequent performance testing.

“ldat21.

>Jd at 160

®/d at 12 and 13.
" 1d.
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This process is supported by federal and state rules, agency policy, aﬁc’l air permitting
gujdance documents, For example, Federal New Source Performance Standards ;qﬁ;lioable to
this permit, address the requirement for performance testing within 180 days of initial starpup.8 In
addition; TCEQ rules state that in order to be granted a,pen:‘nit, famendinent, or special p_ermit
amendnlem,ithé application must includa a performance demonstration that fzic)i»lity will achieve

| the performance specified in the permit applicgtion? This rule also provides' that the applicant
may be required to submit additional engineering data after-a permit has been issued in 101‘(1611' to
further demonstrate that the proposed facﬂity will achieve the performance represented in the
permit application.m In addition, dispersion modeling, monitoring, or stack testing may .b’e
- required.'! Finally, when addressing issues of reliability, TCEQ’s BACT guidance document
entitled Evaluating Best Available Control T echnology (BACT) in Air Permit_Applicczrioﬁs states:
“If there is concern that the represented perfom_ngnoe, vﬁll not achieve over., the entire ope;‘ating
range, or if there are a large number of parametérs that may affect performance, continuous
emission 11101111:018 or pemodlo testing may be dpploplmte »12

In the case of the Oak Grove Steam Eleculc Station (OGSES) draft permit, testlng 18

utilized as a method of post-permit issuance, compliance demonstration. The draft permit

40 CFR § 60.8 Performance tests. (a) Within. 60 days after achieving the maximum: production rate at which the affected
facility will be operated, but not later than 180 days after initial startup of such facility and at such other times as may be required
by the Administrator undcr section )14 of the Act; the owner or operator of such facility shall conduct per fmmance test(s) and
furnish the Administrator a written report of the results of such performance test(s).

? 30 TEX ADMIN CODE § 116 111 (2)(2)(G).

0,

"' 1d.

2 Oak Grove Ex 15 at 13. In reaching their determination that the applicant has not met their burden in this case,
the ALJs rely primarily on a questions posed in the BACT guidance Document such as “Has the proposal been
demonstrated to work based on actual operation.” However, the BACT guidance document also addresses situations
when an emission reduction option is not actually demonstrated in practice. The Frequently Asked Questions portion
of the BACT guidance document states that an emission reduction option does not necessarily have to be actually
demonstrated in practice to be considered a possible option in BACT analysis, but would need to be technically
feasible based on engineering evaluation.
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contains two specific provisions that address this process. First, Special Condition No. 49
addresses application of 30 TAC 116.111(2)(G). It states in pertinent part, “For each ,PC
[pulverizedycoal] boiler, if the permit holder is unable to demonstrate compliance with the PC
Boiler performance standards identified in Special Condition No. 12A.[referring to the 0.08
Ib/MMBtu rate for NOx and the .0000092 1b/MMBtu rate for mercury] within 180 days of initial
startup, then the.pepmit holder may request additional time for an emissions study to mitigate
emissions from the unit... . Mitigation studies may be requested by the permit holder to
evaluate and implement additional efforts to mitigafe the’em.issions of NOy, NH; or Hg.”"® As a
condition of this provision, the applicant must submit a report to the TCEQ Air Permits Division
and regional office summarizing the effort utilized to mitigate emissiohs and the resulting
emission rates resulting from the tstudy as well as a listing of action that will be undertaken by
the permit holder to achieve the peﬁormance standard listed in Special Condition No. 12,
referring agamn to the 0.08 1b/MMBtu rate for NOx and the .0000092 1b/MMBtu 1‘5’[6 for
mercury. |

Second, Special Condition No. 50, also referred to as the “NOy Optimization clause”,
requires the applicant to conduct a study of the operational capability of the Selective Catalytic
Reduction (SCR) system during the two, years following initial demonstration of compliance
testing of the first PCY boiler placed intos operation.’” Ultimately, the applicant is required to

submit a request to alter the permit to a lower limit if the study demonstrates that a lower rate is

3 0ak Grove Ex 6 at 63.
14 ,
" d.

Y Jd. at 64,
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justified based on SCR performance with typical and expected maintenance ~and operationél
offects.'®

Moreover, there is little or no evidence in the record to ’inc_lioate that any of the _parties
asserted that the technology is not téchnically practicable. Neither the Protestants, nor the Office |
of Public Interest. Counsel (OPIC), raise the issue of technical practicability of SCR with a Texas
lignite-fired system. Rather, the Protestants.’ only arguments refer to the emission limits and the
Appliéant’s choicé of 1ig11ite.as a fuél som‘ce.”‘m faét, the\_Protestant’s Closing Ag'gtlments'did
not address BACT at all. As for the OPIC, the issue of BACT for NOX using hgmte was
addressed, howevel only in the context that the OPIC questloned Whothel or not the hmlt was
BACT since it was not the same, (as. low as) that of other recently permitted facilities. The PIC
goes on to admit that the record 1‘éﬂeots a situation where the _émission rates in the' draft permit

“are achieved, or even bettered.'® In OPI,C’S‘,}Re.ply to Closing, the focus, again, was on the
emission limits and not the technical practioability' of SCR. These positions of the parties fu}rtherv
support that there were no disputed issues of fact regarding the viability of SCR as a post-
combustion control technique.

In conclusion, the»ALJ s reasoned that the applicant failed to establish by a preponderance
of the evidence that: the OGSES will meet the NSPS, its _modeling 1‘eﬂé¢ted actual emission of
NOx and Mercury, and the OGSES will comply with the NAAQS and PSD increments. FQ]‘ their
reasoning, the ALJ s concluded that the applicant did not meet its burden to show that the Soﬁrce

will not cause or contribute to a condition of air pollution. The ED understands this decision to

16

Id. at 64.
17 protestant’s Rule 194 Disclosures, Response 3, page 3. See Protestants Replies to (,losmg, Arguments at 2-4,
1B Office of Public Interest Counsel’s Closing Arguments at 6.
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be predicated solely on their conclusion that the applicant did not meet its burden regarding

technical practicability of NOx and Mercury controls. However, because the ALJs’ findings and

conclusions regarding technical practicability of NOx and Mercury controls fails to take into

account the entirety of applicable rules and TCEQ guidance regarding BACT analysis, it would

follow that the evidentiary record would support findings and conclusions other than those

reached by the ALJs regarding compliance with the NAAQS, PSD increments, ESLs, and

ultimately whether the proposed facility will cause or contribute to a condition of air pollution.

III. EXCEPTIONS TO THE FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. - FINDINGS OF FACT

1.

The ED excepts to Findings of Fact No. 47 and respectfully requests that the
finding be deleted and replaced by a Finding of Fact which states "The
average NOx coming out of the 100% Texas lignite coal-fired boilers is
currently about 2.0."

The ED respectfully requests the addition of Finding of Fact No. 47A: The
3rd Quarter 2005 EPA acid rain database figures indicate that the average of
the three 100% lignite-fired boilers in Texas was 0.185 Ib/MMBtu.

The ED excepts to Findings of Fact Nos. 49, 74-76, 79b, and 80-81 and
respectfully requests that the phrase “failed to establish by a preponderance
of the evidence” in each finding should be changed to read “has presented
evidence in support of its representation.” '

The ED excepts to Findings of Fact Nos. 73 and 82 and respectfully requests
that the phrase “failed to prove” in each finding should be changed to read
“has presented evidence in support of its representation.”

The ED excepts to Findings of Fact Nos. 79¢ and respectfully requests that
the phrase “failed to establish” in each finding should be changed to read
“has presented evidence in support of its representation.”

The ED excepts to Findings of Fact Nos. 79 and respectfully requests that
the phrase "unproven" be deleted.
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B.

Iv.

The ED respectfully requests the addition of Finding of Fact No. 75A: The
representations made by Oak Grove regarding the proposed controls and
associated emission. rates for NOx and mercury are predicated upon
compliance demonstrations as 1ch1116d in Special Conditions 49 and 50 of
the draft permit, TCEQ rules in 30 TAC ch, 116, and federal NSPS in 40.
CFR part 60.

CONCLUSIONS OF LAW

The ED eXoépts to Céﬁclﬁsions of Law N‘OS.A7—1‘6 ;énd i‘éspeoffulﬁly :1'éques-ts
- that the phrase “failed to prove by a preponderance of the evidence” in each

conclusion should be changed to read “has plesented evidence in support of
its representation.”

The ED respectfully requests the addition of Conclusion of Law No. 6A: As
provided by 116.116(a)(1), upon issuance of the permit, any representations
made in the application become conditions upon which the permit is issued.

... The ED respectfully requests the addition of Conclusion of Law No. 15A:

Based upon the above findings of fact and conclusions of law, upon issuance
of the permit, Oak Grove must undertake the compliance demonstrations
required by the permit, and TCEQ and Federal rules.

CONCLUS};ON AND PRAYER

The Executive Director respectfully requests that the Commissioners issue éProposal for

Decision, confirming through findings of fact and conclﬁsions of 1aw, based on the fotali‘ty of

evidence available to the Commissioners, that the draft permit contains adequate provisions to

ensure compliance with all applicable statutory and regulatory requirements necessary for permit

issuance.'”

If the Commission finds that the emissions d;f the proposed facility will contravene

the statutory provisions or the intent of the Clean Air Act, the Exccutive Director requests that n

accordance with statutory regulations regarding preconstruction permitting, the Commission set

' TEX. HEALTH AND SAFETY CODE § 382.0518(b).
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out in a report to the applicant its specific objections to the submitted plans of the proposed

facility.*

20 TEx, HEALTH AND SAFETY CODE § 382.0518(d).

Respectfully Submitted,

Texas Commission on Environmental Quality
Glenn Shankle, Executive Director

Stephanie Bergeron Perdue, Deputy Director
Office of Legal Services

Robert Martinez, Division Director
Environmental Law Division

—
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Erin Selvera, Staff Attorney
Environmental Law Division
State Bar No. 24043385

P. O.Box 13087, MC 173
Austin, Texas 78711-3087
(512) 239-6033
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