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Quality (TCEQ or Commission) and files the Executive Director’s Replies to Protestant's and

Office of Public Interest Counsel's Exceptions to the Administrative Law Judges’ (ALIJs)

Proposal for Decision (PFD) and Order and in support thereof shows the following:

L. INTRODUCTION/BACKGROUND
On ngruary 21, 2006, the TCEQ Executive Direétor issued a preliminary decisioﬁ and
the dréft‘permit for the Oak Grove Steam Electric Sta'ﬁon. On Febi’uary 22, 2006, the applicant
requested this case be direct referred tlo the State Office »of Administraﬁve Hearings (SOAH) for
a contested case hearing on whether the application complies with all applicable statutory and
regulatory requirements. SOAH conducted the hearing from June 13 through June 20, 2006. On
August 23, 2006, the ALJs issued their PFD focusing chiefly on the technical practicability of
the equipment proposed to control the nitrogen oxid‘;as (NOx) and Mercury emissions, finding
that the Applicant failed to proVe by a preponderance of the evidence that its BACT proposals

for controlling NOx and mercury emissions are technically practicable and would achieve the
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perfonnance standards contained in the application and -draft .permit ! ‘The parties filed
1
Excep’uons to the ALJ ’s Ploposal f01 Decision on Septenlbel 12, 2006 The Executlve Dlrectm
filed a Motion for Leave to Flle Supplementfll Excepnons to the ALJ s PED along with
‘Supplemental Exccpttons to the ALJ's PFD on Septembe1 13, 2006. The Office of General |
Counsel gtanted the ED's motlon on Septembe1 18 2006 extendmg the t1me for ﬁhng
GXCGplllOllS’th five o'clock on September 13, 2006 to allow the Commission to consider the
supplement Exceptions to the PFD filed by the Protestant and Office of Public Intel est Counsel |
' are dlreoted p11manly toward the Apphcant s compltanoe W1th the Nat1onal Ambient A11 Quahty
Standa;t ds (NAAQS) with 1egard fo 0zone de1no11strat1ons
I1. NATIONAL AMBIENT AIR QUALITY STAN DARD ANALYSIS

The prnnary issue on whlch the Ptotestant and OPIC focused n thelr Exceptlons to the
PFD concerns the Applicant's compliance with Federal rules regarding a NAAQS
: demonstration.” Speclﬁoally, the Pro,te’stant‘and OPIC suggest that'the'applicant did not make
the demonstration required by 40 CFR 52. 21(1{) which states

:The owner or operator of the propesed source or modification shall demonstrate_l ,

that allowable emission increases from. the ploposed source or modification, in

conjunction, with all other applicable emissions increases or reductions (including .

secondary emissions), would not cause or contribute to air pollution in violation

of any national ambient air quality standard in any air quality control region.

- The TCEQ incorporated the requirements of 52.21(k) in 30 Texas Adlninistratiyo Code (TAC) § |

116.160(c)(2)(B).” However, what the Protestant and OPIC fail to address is the difference in

''SOAH Proposal For Decmon at 2. ' ‘

2 A$ noted in-the PFD and prior filings, Oak Grove is also seeking a PSD perinit which requires review under the
federal rules (40 CFR Part 52). One component of this review is the NAAQS demonstration.
*In 30 TAC § 116.160 (c)(2)(B), TCEQ adopts by 1efelence the requirements of 40 CFR 52. 2l(k)



Executive Director’s Replies to Protestant's and Office of Public Interest Counsel's Exceptions to
the Administrative Law Judges’ (ALJs) Proposal for Decision (PFD) and Order
Page 3 of 7

functional application of this rule to each of the six NAAQSV pollutants.* For four of the six
pollllta11ts; compliance with this rule is determined by Vvhétller the proposed emissions exceed
_the de minimis levelé established by the TCEQ rules. The definition of de minimis for PSb‘
permit applications is found in 30 TAC § 116.161, which states:

The commission may not issue a permit to any new major stationary source-or
major modification located in an area designated as attainment or unclassifiable,
for any National Ambient Air Quality Standard (NAAQS) under FCAA § 107, if
ambient air impacts from the proposed source would cause or contribute to a
violation of any NAAQS. In order to obtain a permit, the source must reduce the
impact of emissions upon air quality by obtaining sufficient emission reductions
to eliminate the predicted exceedances of the NAAQS. A4 major source or
modification will be considered to cause or contribute to a violation of the
NAAQS when the emissions of from such source or modification would at a
minimum, exceed the de minimis levels specified in § 101.1 of this title (velating to
Definitions) at any locality that is designated as nonattainment or is predicted to
be nonattainment for the applicable standard. (emphasis added).

The definition of de minimis is found in 30 TAC § 101.1(25) and is as follows:

De minimis impact-- A change in ground level concentration of an air
contaminant as a result of the operation of any new major stationary source or the
operation of any existing source that has undergone an maJor modification that
does not exceed the followmg specified amounts.

[ 1-Hour _

[Air Contaminant || Annual || 24-Hour | 8-Howr | 3-Hour |
Inhalable  Particulate || 1.0 pg/m’ 5 pg/hm’ !
| Matter (PMyo) i}
Sulfur Dioxide 1.0 pg/m’ 5 pg/on 25 pg/m’
 NitogenDioxide | 1LOpghe® |

* The EPA has established primary and secondary NAAQS for the following criteria pollutants: Sulfur Dioxide
(S0O2) Carbon Monoxide (CO) Particulate Matter with a diameter less than 10 microns per cubic meter (PM10)
Nitrogen Dioxide (NO2) Lead (Pb) and Ozone (O3) ,
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‘As can be seen from 30 TAC § 116.161, a MAajor SOUrce causes ol contributes to a

“violation of the NAAQS Wllen “the'emi'ssions‘...wouldr at a niinimum, e'xiceed the de minimis
- impact levelS‘speciﬁediri'§A‘10'1 .1...at any locat'iven that is designated as nonattainment.” Because
ozone is nol listed in 30 TAC § 101.1, 30 TAC § 116.161 has been interpreted by TCEQ staff to
not prol11b1t an iricrease in ozone p1 ecursors which: may nnp act an ozone nonattamment area.

The only two NAAQS criteria pollutants that do not have a de minimis. level defined by
stateel federal rules are lead and ozone. For lead, comphanoe with the NAAQS for New Source
Rev1ew (NSR) pe1m1tt111g demonstratmns as w1th all of the other dir eotly emltted NAAQS
pollutanls is’ predmted through air dlspersmn modehng Ev1de110e in’ the recmd 1eﬂects that the
concentrations for lead from the air dlspersmn m.odelm0 el1e one th11d of the NAAQS 5 1t should
also be noted that there are no areas n Texas that are 1101latta111ment for lead.

As for ozolae leecaLlse of its ﬁlnque natu‘re andv becatlee a‘de minimis value has not been
defined l;y rule als Wl’ch other criteria pollulanté 1mpeete are assessed through different means
witheut reference to the de minimz’S}yalue n 30 T AC § 101.1(25). For permlttln_g iﬁuposes, an
ozone impacts analysis is requned in acco1dance with T CEQ policy and gmdanCe - This
guidan‘ce allows the applicant te apply a one-hour screening technique, commonly referred to as

- the Scheffe method, to accomplish the’l"equired NAAQS demonstration,® Evidence in the record

Accordmg to the TCEQ Preliminary Determination Summary, the modeled results for PSD NAAQS for lead is 0.5
" ug/m’ versus the NAAQS standard of 1.5 ng/m’. Oak Grove Ex 8 at 8.
% Ozone, as indicated in pnm pleadings, is not directly emitted from a source, but is created thl ough a reaction
between NOx and VOCs in the plesence of sunhg,ht : ‘
7 Oak Grove Ex 25 at 2.
¥ Executive Director Exhibit ED-1, page 12 of 17, lines 21-34,
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reflects that the applicant used this screening method in accordarice with TCEQ Air Quality
Modeling Guidelines to demonstrate no significant increase of ozone is expected.9
In the PFD and post hearing briefings there has been some discussion of the cumulative
effects and regional ozone formation. The TCEQ addresses these issues through the SIP planning
process rather than NSR, which is the review applied to individual permits and the process
described by the ED in this aﬁplica‘cion. Emissions growth is also addressed in the SIP planning
process through many tools, including emissions inventory requirenﬁnts, population growth
estimates, .and specific permit forecasting for use in future case photochemical modeling,
depending on what is appropriate for the source category and nonattainment area under review. It
is important to note that the EPA has spcciﬁbally stated that "NSR is not a [control] measure in
and of itself to assure attainment of the NAAQS," but should be considered in SIP planning to
assure that emissions from new sources will not interfere with attainment of the NAAQS."
Similarly, photochemical modelipg, as the OPIC suggests should_ be conducted by
applicants, has not been historically used to predict the ozone contribution of a single source.

Because of the regional nature of ozone formation, a single source would not be expected to

cause an ozone exceedance. Also, EPA has no preferred model for determining regional impacts

% 1d. See also, Oak Grove Exhibit 40, page 36 of 40, response to questions 113 and 114. An applicant is only
required to conduct analysis additional to the screening technique, including other methods of review such as

_ detailed reactive plume modeling, if the source is: 1)VOC dominated, and 2) the resultant ozone concentration is 125
ppb or greater.” However, evidence in the record indicates that the OGSES source is NOy dominated and thus under
the 1-hour screening technique, the analysis would not require further review. Transcript Vol. 5, page 755, lines 11-
13.

' Final Rule to Implement the 8-Hour Ozone National Ambient Air Quality Standard — Phase I, 69 Fed. Reg.
23951,23986 (April 30, 2004). See Also 40 CFR Part 51, Appendix S which states:" For ozone, sources of volatile -
organic compounds, locating outside a designated nonattainment area, will be presumed to have no significant
impact on the designated nonattainment area... As noted above, the determination as to whether a source would
cause or contribute to a violation of an NAAQS should be made as of the new source's start-up date.”
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' of a single ‘sou‘rcebéqause.simulation of ozone formation and transport is a highly complex and
~resource intensive exercise. In addition, at this juncture, no modeling: protocol, policy or
guidance eXists:toainfoma applicants what to model, ih'ow to model or how to interpret the
, result,s."'lf ‘Of particular concern is the difficulty of interpreting the results of any such modeling
because: 1) there is no vquantiﬁed de minimis level for ozone and, 2) _thé terms ”bause,or
- contribute to" haVe.notnbeénj-ciuan‘tiﬁed or déﬁned for purpvo‘ses;,of; ozone impacts analysis.
‘Therefor‘,e,“ althouéh the . applicant provided. rebuttal evidence, whioh‘incl,uded‘.photochcmical
modeling of the proposed source, because there are no official gui}d‘elinesfor; auditing procedures
- established to determine Whether the information is valid or specifically what the results mean, at
this time, use of photochgmical modeling should not be reqﬁire‘d as a method foi;détennining
compliance with the NAAQS. for individual permit applications. . .

" Intheir closing, the OPIC suggests that the Cormhissién adopt é Finding of Fact stating:
"Emissions from OGSES will measurably influence ambientr:ozéne gonqentrations in an area
outside the local area, such as‘Aus'tin and Dallas-Fort Worth,"!* Becausé the term ".meas.gmbly
linﬂuenoe" is not defined, inclusion of a finding o.,f this nature is not sﬁpported the facts or by law.
In addition, for the I:GaSODS stated above regarding :‘the use of photochemical modeling for
iﬁdividual permits,‘and the lack of a quantifiable de minimis level for ozone, a finding such as
the OPIC has sugg@sj;éd would fail toprovide a}ly relief to the triélf ‘o‘fv fact and would further

‘muddy the watells of interpretation.

! Bvidence admitted in this case establishes that the EPA: has acknowledged this lack of guidance in stating that
“EPA has not recommended a particular [modeling] technique, as there is no [Guidance on Air Quality Modeling]
GAQM App.A. approved model for this application.” Protestant’s Exhibit P-25, page 10, lines 35-37.

2 Emphasis added
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III. CONCLUSION AND PRAYER
- The Executive Director respectfully requests that the Commissioners adopt the ALJ's
| ‘Proposal for Decision, and findings of fact and conclusions of law, and the exceptions filed by
the ED and issue an order that, based on the totality (ﬁ" evidence available to the Commissioners,
the draft permit contains adequate provisions to ensure compliance with all applicéble statutory
-and regulatory requirements necessary for permit issuance.'® If the Commission finds that the
emissions of the proposed facility will contravene the statutory provisions or the intent of the
'Clean Air vAct, the Executive Director requests that in accordance with statutory regulations
regardiné' preconstruction permitting, the Commission set out in a report to the applicant 1its

specific objections to the submitted plans of the proposed facility."

Respectfully Submitted,

Texas Commission on Environmental Quality
Glenn Shankle, Executive Director

- Stephanie Bergeron Perdue, Deputy Director
Office of Legal Services

. Robert Martinez, Division Director

Environy @z%tal Law Division

Erin Selvera, Staff Attorney
Environmental Law Division
“State Bar No. 24043385

P. O.Box 13087, MC 173
Austin, Texas 78711-3087
(512) 239-6033

" TEX. HEALTH AND SAFETY CODE § 382.0518(b).
" TEX. HEALTH AND SAFETY CODE § 382.0518(d).
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