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THE OFFICE OF PUBLIC INTEREST COUNSEL’S REPLY TO EXCEP";I“—;iONS‘
TO THE ADMINISTRATIVE LAW JUDGES’ PROPOSAL FOR DECISION AND
" ORDER

COMES NQW, th¢ Office of Public Interest Counsel (OPIC) of ‘the Téxas
Commission on Ehvifonmental Quality (Cor_nmission or TCEQ) and files this Reply to
ﬁxceptions to the Proposal for Decision (PFD) and Order recommended by the
Administrative Law Judges (ALJs) in the above styled matter and would respectfully
show the following: | | | .

OPIC remains supportive of the PFD issued by ALJs Carol Wood and Thomas
Walstoﬁ on August 23, 2006 and contimiesﬂ to recommend that the Applicatioh by Oak
Grove Management Company (Oak Grove or Applicant) for Air Permit No. 76474 and
Prevention of Significant Deterioration (PSD) Penﬁit No. PSD—TX~1OS6 should further
be denied because Oak Grove did not meet its burden in conducting its ozone impact

analysis. OPIC will address two issues raised in Exceptions: Oak Grove’s criticism of the

ALJ’s Best Available Control Technology (BACT) analysis, and the Executive Director’s
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(ED) alternative recommendation’ in his Supplemental Exceptions filed September 13,

2006.

ALJ’s Best Available Contl'ilol Technology (BACT) Analysis |

| 'I"h:éAALJ ’s BACT analysis is the 1'esﬁ>1t of specific 'fact-ﬁndinés af£e1~
considerz;tib:n‘xof evi&ence presen’;ed by parties and elicited durling‘o‘ross éxarr;iﬂation
thrbﬁéﬁéut ﬂixé’oourse o“f the hearing on the merits. The ALJ’s conclusions régafding |
BACT al;e ﬁ»oyt,v as dék Grove would argﬁé, the result of a “fundamen‘tal.misinterprétation
of the technical practicability standard.” In 1ts exceptions, éék Grove (.andeva‘vor’s to recast
the ALJs findings as mere misguided legal interpretations.

| , | Oalg }Grovek ﬁ'ies to pé:fsuade ‘thé Commission théf édéption 6f the ,PF;I.‘)' will lead to

a collapse in the manner in which BACT arialysis occurs and further fetard “the
ad\‘fancer‘neﬁ{o‘f a;ir lf)dlllzltionhcorrltroll ’teéhno‘lc')‘gy al;ld; thé ﬁfo gréséiVe- ibweriﬁg of |
'eAmivés'ions‘ filrough the BACT pro'oess'.”‘z: Oak .Gfove furﬂ’ler. attémpts to re—argué ifs éﬁtire
BACT céée in the appéreﬁt ﬁdpe that the (rlolnimis;sionn w111 Qv‘eﬂ"c)bk fhe ‘f'act _thaf a
contosted case héaring has éiready occurred and the ALJ SK made the reqﬁifed case-
specific findings of fact. |

i OPiC ﬁﬁds that the PFD is suioported by;tlile fééord’de\)élqped ciuring the
contested case Khéz:u'ing'. OPIC hésl préviously ai"gu‘edv that as the record cﬁrrently étaﬂds, |
OPIC c:a‘l'mot find the Applicant met its .biiifden in éstabﬁéhiﬂg a factuél basislforva NOx
emission limit of .08 Ib/MMBtu for tﬁc iaropbsed OG’SXES aﬁd finds thaf tl‘llebBA‘CT H

emission rate for mercury was only a best estimate. Just like in any other contested case

! See Executive Ditector’s Supplemental Exceptiors to the Admitnistrative Law Tudges Proposal for
Decision and Order, September 13, 2006, Page 1.

? See Oak Grove Management Company LLC’s Exceptions to the Administrative Law Judges Proposal for
~ Decision, September 12, 2006, Page 8.
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~ hearing, the ALJs heard differing positions and made findings. To further illustrate the
divergent BACT positions found in the record, OPIC incorporates its timely filed closing
arguments3 in this reply to exceptions. -

Executive Director’s Alternative Recommendation

The ED requests that the ALJs “recommend appropriate consideration be afforded.
to Texas Health and Safety Code § 382.0158 (d).” OPIC assumes the ED is referring to
Texas Health and Safety Code § 382.0518 (d), which reads:

(d) If the commission finds that the emissions from the proposed

facility will contravene the standards under Subsection (b) or will

contravene the intent of this chapter, the commission may not grant

the permit, permit amendment, or special permit and shall set out in

a report to the applicant its specific objections to the submitted plans

of the proposed facility. '
The ED further states that this section “requires the Commuission to set out specific
objections in a report to the applicant, allowing the applicant the oppbrtunity to make any

‘necessary changes to the plans and specifications necessary for permit issuance.”® OPIC

disagrees with the ED’s interpretation of what is required by the above section. In no way
does the above language require, or even allow, the Commission to give the Applicant
any “opportunity to make any neceséary changes to the plans and speciﬁcations‘ne‘cessary
for permit issuance.” Subsection (d) clearly states that the Commission may not grant
the permit if certain findings are made. Therefore, the permit must be denied. It would

" be counterintuitive, at best, to read this section in a manner which restricts the

Comimission’s authority in actually denying an air permit application.

* See Attachment A, unsigned copy of OPIC’s Closing Arguments for Air Permit No. 76474 and
Prevention of Significant Deterioration (PSD) Permit No. PSD-TX-1056, filed July 3, 2006. The original,
signed copy 1s in the file in the Office of the Chief Clerk, and a copy was timely served upon all parties.

* See Executive Director’s Supplemental Exceptions to the Administrative Law Judges Proposal for
Decision and Order, September 13, 2006, Page 1.
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OPIC recognizes that Subseption (e) r‘equires‘ the Commission to grant the .
permit if the applicant addresses all ofithe Commission’s objections, and fufcher prohibits
the Commission from granting the permit if the applicant does not.. OPIC finds that
re‘portvcontemplated in Subsection (d) is the findings of fact and conclusionsof law B
adopted by the Commission. Additionally, OPIC fmds that the extensive contested case
he.aring.process, the record created by such a process, the resulﬁng PED and then the

. subsequent Commission order with findings of fact and conclusions of law supersedes the
need for an additional Commission “report to the applicant [spelling out] its specific
objections to thé submitted pléns of ’the proposed facility.” |

The ED appears to b‘e‘ miscc;néfrﬁillg thié stéfﬁfe to include tilé reqtﬁréments
similar to those found in Texas Health and Safety Code § 382.05 S(f);; These are two

 distinct sections with disﬁnd ‘k‘re.p01't"req1'1irelhsent‘s." | If bc‘>th‘ ‘s;ﬁbv.se;;tiéns (d) and (e) are to
be cdmpliéd V&ith, the Conﬁnission has tWo:optiorlls' in how it caﬁ potenﬁaﬂy interpref thél
rétiuifemeﬁts of ;[hese two Sub.Sectiohs: (I) first deny thé p‘en’nit‘, isé.ﬁe the d‘enial‘ ordéf
with findings of fact aﬁd conclusioné of law (t‘lllbe report), iand éllow fhe applicant to
subﬁlit anew pénnit zlpplicati;)ﬂ Which corrects the Commission’s obj éétions; or (2)
choose ﬁot to grant or deny‘the permit, iséué a report (the ”ﬁndin‘gs\ of fact and conclusions
of law),kaﬁd allow the aiapliéant to attempf overcome ﬂie Commksion% 6bj cctions] ”
throug‘hva,n appiiéation amendment. Tn eitiler ‘c'ase,g if ﬂle oEj ections are not bver‘coiné,’tl‘le
Commission must deny fhe permit applicatiori. OPIC ﬁnds} that Option 1 is the iﬁoi‘e
defensible interpretatibil. An applicaﬁf should not'bé.afforded the 01)1501'ti111ity to niéké |
any necessary changes to the plans and specifications necessary for permit issuance

outside of the opportunity to re-apply for the permit, just like in any other circumstance
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when the Commission denies a permit application. Particularly considering the nature of.
the objections outlined by the ALJs in this ca.ée, OPIC recoﬁmends Oak Grove be_v
required to submit & new permit application which would address the ﬁndiﬁgs of fact and
conclusions of law. OPIC notes that in the case where the Commission would allow a
permit amendment, rather than requiring a new application, any such amendment could
require re-notice.

Finally, althouéh OPIC believes it to be unnecessary, OPIC can support a
recommendation that the findings of fact and conclusions of law be drafted with a
specific section stating that aﬁy findings and conclusions are to be underétood to
represent the Commission’s “specific objections to the submitted plans of the préposed
facility”. and should be construed in Aa manner to dexﬁonstrate compliance with the

reporting requirement found in Texas Health and Safety Code § 382.0518 (d).

Respectfully submitted,

‘Blas J. Coy, Jr.
Public Interest Counsel

By / j%wéﬁf CW

Chﬁ*stma Mann

Assistant Public Interest Counsel
State Bar No. 24041388
(512)239.6363 PHONE’
(512)239.6377 FaX

CERTIFICATE OF SERVICE

1 hereby certify that on September 22, 2006 eleven true and correct copies of the Office of the
Public Interest Counsel’s Exceptions to the Proposal for Decision (PFD) and Order were filed with the
Chief Clerk of the TCEQ and a copy was served to all persons listed on the attached mailing list via hand
delivery, facsimile transmission, Inter-Agency Mail or by deposit 117/6 U.S. Mail.

C/ U i/"M/ /VWMW/LM

Christina Mann
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SOAH DOCKET NO. 582-06-1502
TCEQ DOCKET NO. 2006-0195-AIR

IN THE MATTER OF
THE APPLICATION OF
OAK GROVE
MANAGEMENT
COMPANY FOR AIR
QUALITY PERMIT NO.
76474 AND
PREVENTION OF
SIGNIFICANT
DETERIORATION
PERMIT NO. PSD-TX-
1056

BEFORE THE STATE
OFFICE OF
ADMINISTRATIVE

HEARINGS

THE OFFICE OF PUBLIC INTEREST COUNSEL’S CLOSING ARGUMENTS

TO THE HONORABLE ADMINISTRATIVE LAW JUDGES CAROL WOOD AND
THOMAS WALSTON: ‘

COMES NOW, the Office of Public Interest Counsel (OPIC) of the Texas
Commission on Environmental Quality (the Commission or TCEQ) and files this Closing
Argument in the above-referenced matter.

L. Introduction

Oak Gro?e Management Company (Oak Grove or Applicant) applied to TCEQ
- for Air Permit No.. 76474 and Prevgntion of Significant Deterioration (PSD) Permit No. -
"PSD-TX-1056. The proposed Oak Grove Steam Electric Station (OGSES) will be a new

1600 MW pulverized coal boiler steam’ electric generating facility located approximately
12 miles north of Franklin, Robertson County, Texas. The fuel feeding the two
supercritical cycle steam boilers will be Texas lignite, and low sulfur fuel o1l will be used

for boiler startup.’

!'See Pige 3 of Review Analysis and Technical Review, Oak Grove Exhibit 6, page 33 of 75.



Although this applieation 1s shbj ect to the réqrﬁrenﬁnts of Texas Health and
Safety Code §382 056 and Texas Water Code §5.556 added by Aets 1999 76th Leg oh
1350 (oommonly l(nown as “House Bill 801"), this permitting action also became subJect
10 Executlve Order RP 49, which effechvely requu es the application to be dlreetly
1efe1red to the State Ofﬁce of Administrative Hemngs (SOAH) concurrent Wlth the
publication of the Not1ce of Application and P1 ehmmary Decision (NAPD) Therefore
Oak Grove requested the apphca‘uon be dnec’dy referred to SOAH on February 23 2006.
The NAPD was pubhshed on February 24, 2006.

In cases Wthh are drrectly referr ed to SOAH the Apphoant has the burden to
es'rablish that all requirements related to the air.quality application are met. To that ,end;,
SOAH 1ssued a standmg order dated October 28, 2005, 1equ111ng each apphcant in »
contested cases whrch must comply with Executive Order RP 49 to pre- ﬁle its entire

| direot case by the date of the preliminary hearing.'Driririg the prelimihary hearing held on.
April 3, 2006 in Franklin, Texas the following were rrarrred ‘a's‘ par“tieer Oak. Grove, the
Executive Director (ED) of the TCEQ, OPIC; and Robertson County: Our Land, Our
Lives. Additiohally, in"—aoeordance with SOAH’S sranding order,‘ Oak Grove hre;ﬁled its
direct case via eleetronie copies ‘of 'its silpportrng tesﬁ'monyend ex,hibits,. in_cihdhrg |
_lirnited expert disclostires. |

During the hearing on the merits held on June 13-16 and Juhe 19-20; parties
presented evidence related to whether the Applicant met its burden in eutabhshmg Urat its
apphoatron comphes wrth all stdtutory and 1egu1atory requir emehts Although tho ALJs

requested parties to submit an agreed upon briefing outline, parties could not come to an



agreement. Although a multitude of issues were presented throughout the hearing, OPIC
will present arguments on the most contested of the issues, and will make every effort to
be a clear as possible in correspon(iing to the outlines submitted by the parties.
1I. Best Available Control Technology (BACT) Determination

A source such as OGSES, which triggers PSD ev'ah;tation2 , must be subject to
emission limitations which qualify as BACT. PSD review was triggered for CO, NOx,
SO,, PM/PM;,, VOC, Pb, H‘ZSO4, and HF. Protestants stroﬁgly challenged Oak Grove’s
proposed BACT emission limits and the Executive Director’s evaluation of proﬁosed
BACT emission limitations for NOx and mercury. Therefore, OPIC will initially focus
on thése two pollutants in its BACT analysis. In addition, the Protestants raise concerns
over whether the proposed emission rates are even feasible due to a lack of any actual
emission rates demonstration specifically for lignite for some of the proposed control
technologies.
A. BACT Emiésion Limitations for NOx

As stated in the Technical Review, prepared by Randy Hémiltdn, Oak Grove
initially proposed higher NOx emission rates than are proposed for both th¢ mainv and
auxiliary boilers.” However, through the permit review process, the ED and Applicant
eventually agreed upon lower emission rates.”

The Applicant’s engineering expert, Larry Moon, testified 1‘egarding the

 Applicant’s BACT determinations. He stated that in order to determine emission rates,

2 The source is to be located in an area classified as “unclassified/attainment” for NAAQS criteria air
pollutants. It is a “major” source, exceeding the 100 tons per year threshold for all criteria pollutants, with
the exception of lead. See “PSD and Nonattainment Applicability,” Page 2 of the Preliminary
Determination Summary, Oak Grove Exhibit 6, Page 18 of 75
i See Page 1 of Review Analysis and Technical Review, Oak Grove Exhibit 6, page 31 of 75.

Id.
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- he relied upon rates previo_t.lsly determined by TXU cnvifomnental staff, which are then
simply compared to other applications’ rates. > Initially, Oak Grove’s BACT
determination for NOx ratés was .10 1b/MIVBtu for the 30 day rolling average and annual
averaging periods.®. Therefore, Mr. Moon conducted his BACT review, which was
basically to compare this rate provided by "‘I.‘XU.sftaff to other proposed rates in current
application.” He found the .10 rate to be acceptable-as B‘A‘CT,_ even when comparing to .
lower proposed rates for thf; same précess (PC Boilers) bQC&L}S@ of the “concerns ..
about. ..the ability of the SCR to achieve those levels over a long period of tir‘ne.”;8
The witness testifies that the emission rates are determined by what the vendors of the
actual devices can guarénteg?, buf also stétes that he has never reviewed the vendor -
guarantces.‘m‘ The record does not denl‘onstratc how Mr. Moon would be familiar with
potential ullceltaixlpics related to rates guaranteed-by vendors, which he has not personally
revive;d, for specific control technologies. Similarly, the record does not 1‘eﬂf'3‘ct'h;ow .
those cohoerns fegarding performance were sufﬁciehtly élleyiated to allow TXU to be '
comfortable with an emission rate of .08lb/MMBtu,‘ rather than .1016/MMBtu for NOx.
Mr Hamilton, in his review of the permit application, recommended to TXUa
proposed NOx emission rate of .07Ib/MMBtu.'' Although he testifies oleérly that the ED
has determined .08Ib/MMBtu for NOx to be BACT for this prop,osed (so‘urce,lz the record
'does not reflect any strong scientific, ecanomic, or cnvixo;mmn‘gal basis for establishrﬁent

of the .08Ib/MMBtu NOx rather than .07Ib/MMBtu limit during technical review, process.

* See generally Transcript (Tr) at page 74, lines 10-16.
S Tr at page 74, lines 22-23.

"Tr at page 75, lines 6-7.

® Tr at page 75, lines 15-17.

° Tr at page 73, liries 22-25,

17y at page 74, line 3-4.

""'Tr at Page 528, line 24

12 Tr at page 528 lines 23-24



-5

OPIC appreciates the geed to include a reasonable, actually achievable permit
limit. Nevertheless, the record simply does not demonstrate why the value currently .
proposed and included in the draft permit changed from that initially proposed or why
this rate is different from the rate initially recommended by the ED’s permit engineer.
OPIC notes that the record réﬂects ‘;hat the most recent permits and permit applications
for PC boilers include limits signiﬁcantly lower than those proposed by Oak Grove for -
both NOx and mercury becauée the coal to be burned is a cleaner burning coal (Powder
River Basin sub-bituminous coal), as compared to Applicant’s choice of lignite.”

Oak Grove’s expert, Mr. Cichanowicz, testified that he provided Oak Grove his
opinion on what the realistically achievable limits fof NOx should be: .081b/MMBtu. He
testified that he made this recommendation to Oak Grove in December 2005, yet Oak
Grove continued to proposé .101b/MMBtu until around February 9, 2006: shortly after the
date of the meeting between the ED and TXU representatives to discuss the BACT for
NOx.!"> OPIC can discern no specific reason why .08lb/MMBtu was finally agreed upon.
No information aﬁout the ED’s final decision to consider .081b/MMBtu as BACT for
NOx is provided in thé record.

OPIC recognizes that consideration of the “technical practicability and the
economic reasonableness of reducing or eliminating emissions from the facility”'® is not
necessarily a simple balancing test. Nevertheless, OPIC finds that the record should

provide a basis for distinguishing between the several BACT emission limits which have

been considered. As the record currently stands, OPIC cannot find the Applicant met its

P Tr at page 456, line 1

" Tr at page 454, line 19 and line 25.

% See Tr at Page 570, line 1-19.

16 See TCBQ Draft RG-383, Evaluating BACT in Air Permit Applications, Page 2
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burden in establishing a factual basis for a NOx emission limit of ,0815/MMB‘£},1 for the
proposed OGSES.
B. . BACT (’E\missi‘on Limitations for Mercury .

- Again, Oak Grove initially proposed a higher mercury emission rate than is
currently proposed. "7 And even aﬁ_er the ED’s permit engineer recommended a lower
mercury emission rate, the mercury efnission limits found Oak Grove’s draft permit are,
much higher than those most recently approved by the ED in the technical review. process
of Sandy Creek’s coal EGU permit, _1k8 The record reflects that this permit would be th,e;
first to use activated carbon injection as a control device for mercury in lignite-fired
pulverized coal boilers. ‘With such a limited'amount of historical data for removal . E
efﬁcisncigs of mércury from lignite using activated carbon injection technology, the
proposed mercury limit may indeed reflect the bést estimate at achievable 1imits for a
faciiity that chooses to burn lignite.

C. . BACT Not Achievable with Lignite?

: | ED staff reiterated that BACT is an emission limit to be determined on a proposed
process and that the applicant may choose the fuel to be utilized in that process. Neither |
the record nor the law, however, establishes that an applicant éucll as Oak Grove 'cannot
be regulates at all with respect to its choice of dirtier fuels. When comparing this
facility’s proposed emissiqns to that of oﬂwr rccelltly.proposed and permitted coal fired

' steam generating units (burning PRB coal), this facility is appreciably dirtier. 19

'”See Page 1 of Review Analysis and Technical Review, Oak Grove Exhibit 6, page 31 of 75.

'* Compare Sandy Creek’s proposed mercury limits to those proposed by OGSES ‘

'” See generally Deposition upon Written Questions of Randy Hamilton, Oak Grove Exhibit 40, pages 21-
30. : ‘
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OPIC recognizes the value of utilizing Texas’ abundant natural resources.
However, if the emission rates (here just looking at NOx and mercury) for a lignite ﬁ_red
boiler are significantly higher than that for other forms of coal, use of lignite may very
well thwart the very purpose of conducting a BACT analysis.

Is it truly BACT for a brand new source to have the potential to emit pollutants
such as mercury at rates over 4 times as high as recently proposed for another PC boiler?

| This is a different quéstion than the Commission considered in Sandy Creek where the
Commission rejected a comparison of different types of units- here the units are the saﬁe,
but the fuel choice results in very different emissions. BACT n this case is problematic
because few applicants choose to prdpose coal forms such as lignite, and therefore the
technologies have not been demonstrated on the scale that Oak Grove is planning to
- operate. Protestant’s witness, Richard Furman; expresses concerns over the realistic
performance of the proposed suite of controls when burning lignite, based upon years of
experience in the field.** His opinion is that these technolo gies will likely fail to aclﬁéve
even the proposed limits.
| All agree that there are uncertainties related to emission control due to lignite’s
combustion characteristics that are reduced with other, more efficient, mes of coal. The
testimony of Applicant’s eﬁpefcs represents an optimistic outlook on the technologies’
ability to effectively controi emissions. Therefore, the record reflects a situation, where
at best, the emission rates in the draft permit are achieved (or even bettered), but the
controls remain unable to control lignite emission at rates achievable when burning other

forms of coal..

20 See Exhibit P-7, Page 17, lines 6-40.
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... Ozone Modeling Requirements ( See ED’s Issue ITI (a) and (b))

Another major contested issue relates to whether Oéxk Grove’s predicted air
quality impacts ;ai'q acceptable. OPIC will initially focus on fh»e_discussion of whe,‘;hér =
Oak Grove met its burden in conducting its ozone impact analysis.

Dr. Ramon Alvarez testifies that the ozone screening tool utilized by the
Applicant and approved by the ED staff is inappropriate to address the potential onhe _
impacts for NOx dominated sources such as the OGSES 2] The ED aqcepted the
Applicant’s use of the ozone screeningiteclﬁnique to evaluate the impact on local ozone

“levels from OGSES emigsions. No further _modelingwag required by ED staff. Although
OPIC notes that the same issue waé raised recently by Protestants and OPIC in Sandy
Creek’s 'perrnit hearing, OPIC maintains its position thét regional modeling should be.
required of Applicant. The applicable régulation,élO CFR 52.21 (k), plainly states:

The Swrner of operator of the proposed source or modification shall

demonstrate that allowable emission increases from the proposed source

or modification, in conjunction with all other applicable emissions

increases or reductions (including secondary emissions), would not cause -

or contribute to air pollution in violation of any national ambient air

quality standard in any air quality control region.,

OPIC c]anﬁot find-that a dgamonétration for & local area is sufficient to satbi‘skay, the
mandate impbos_ed on applicants as found above. The rule reqﬁires analysis from the
“ownervvor operator of the proposed source” that accounts for impacts in “any air quality
control region"’u_ | b‘

OPIC finds that proper modeling should have been required to be submitted by

Applicant during the application process in order to make a demonstration that proposed

?! See Exhibit P-25, Page 3, Lines 12-16.
22 40 CFR 52.21 (k) emphasis added.
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emissions would not cause or contribute to air pollution in violation of any national
ambient air quality standard in any air quality control :egio_n23 or to determine whether
the impacts from the proposed source would cause or contribute to a violation of any
NAAQS. *

In contrast to the Sandy Creek matter, Protestants offer their own analysis based
upon specific, photochemical modeling performed for the Capital Area Council of
Governments by the Center for Energy and Environmental Resources (CEER) at the
University of Texas.”” Dr. David Allen describes the use of photochemical modeling to
assess the potential impacts of emissions from OGSES and other facilities on areas
beyond the local area addressed by the ozone screening t’echnique.26 OPIC notes that
even if one finds that the ED properly accepted the ozéne screening technique for the
local impacts analysis, without reqﬁiring further modeling, Protestants ’have now
provided éxp ert testimony regarding the modeled potential impacts and this evidence
should be evaluated to determine Whethér or not there is an indication that the emissions
from the facility will contravene the intent of the Health and Safety Code, inclﬁding
whether or not the emissions will measurably influence ambient ozone concentrations in
an area outside the local area.

Dr. Allen testifies that if Oak Grove were to begin operation in 2007, emittiﬁg |
20.64 tons of NOx per dajf, ozone concentrations in the Austin are would increase by up
to 2 parts per billion (ppb).”’ (OPIC notes that annual limit in the current permit results in

an average daily emission rate of 17.22 tons of NOx per day). Dr. Allen explains that

Z CFR 52.21 (k)

* See 30 TAC § 116.161

 See generally Exhibits P-1 through P-3.

%% See generally P-1. Austin is beyond the local area Surround the proposed OGSES.
#7 Exhibit P-1, Page 7, lines 19-20, and 27-28..
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these incremental changes to ozone concentrations resulting from the proposed emissions

“could more than offset the reduction in ozone impacts associated with the recommended

528

set of, ,em{i?ssio_‘n,col_ltrql strategies on some days.

Dr. Allen then 1'c;,fe1's to a modeling run conducted by ENVIRON, in which 28.8
tons of NOx emissions from Robertson County would result in an increase of up to .12
ppb in the Dallas- Fort Worth area.? Dr. Allen su ggests that every little blt couﬁts (even
.12 ppb) because of the enormity of the task confronting air quality plannersin .
attempting to bring the DFW area iﬁt,oNAAQS compliance for .olzlone. %

. As'r‘ebuttal, Oak Grove offers the testimony of Ralph Morris, a.principal with the
ENVIRON group, who also céndqétéd specific modeling for the OGSES -emissions. He -
did not dispute the modeling results offered and discussed by Dr. Allen. Mr. Morris did
dispute Dr, Allen’s “claims regarding OGSES’ poténti@l ozone-related impact on the

DFW non-attainment and Austin Early Action Compactareas.”“_

M. Morris testifies.
thata potential maximum impact of .07 ppb from OGSES emissions in the DFW area is
not significant. 2 2 And Whe11ponside1jing the Austin EAC area, Mr. Morris notes that

although the increase could be as high as 2 ppb, the ozone increases due to OGSES do

3

not increase the ozone in the ambient air to beyond the NAAQS for o‘zone.3
- OPIC finds that, at a minimum, these numbers require f_uljfhct consideration.

,Whether or not the modeling was reguired, if is 5vailab1¢. for l'C.ﬂV/‘ievW,’ ‘OPIC notes, with

vconcbem, that CEER’s summary in its report to CAPCOGgs_t_atés.ﬁhat “although emissions

)

% 1d at Page 8, line 17-18.

*1d at page 9, lines 21-23,

% 1d at page 10, lines 20-33,

1 Oak Grove Exhibit 43, Page 7, Lines 12-15.
°21d at Page 18, line 1, lines 8-9.

¥ Oak Grove Exhibit 46, Page 14.
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from the proposéd power plants do not significantly impact the design values at the
Austin monitoring stations, there -is a significant reduction in air quality within the five-
county Austin area.” ** Mr. Morris does not actually dispute this particular analysis.
Instead, he focuses on whether or not‘predicted exceedances at specific monitors will
actually change as a result of the eﬁlissions from OGSES. Nevertheless, OPIC finds that
tﬁe increases, even those as small .07 ppb will measurably influence ambient ozone

concentrations in an area outside the local area, such as Austin or Dallas-Forth Worth.

* Bxhibit P-3, Page 9
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Y. . Conclusion
For these reasons, OPIC respeotfully.recbmmends that the Administra,tive Law .
Judges make the following findings: .
1, The record does not contain a‘faotual basis for a NOx. emission limit of
- .08Ib/MMBtu as BACT for the, proposed OGSES. Therefore, Oak Grove has
not demonstrated by a pr@pénderance of the evidence that .081b/MMBtu is. ,

. BACT forNOx. . | -

2. 'There is high degree of uncertainty regarding whether thé mercury emission
limits are actually achievable.

3. Emissions from OGSES will measurably influence ambient ozone
concentrations in an area outside the local area, such as Austin and Dallas-
Forth Worth..

‘Respectfully submitted,
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