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SOAH Docket No. 582-06-2038
TCEQ Docket No. 2006-0402-IWD

Application of § Before the
SANDY CREEK ENERGY § . TEXAS COMMISSION
| 'ASSOCIATES, L.P. § | ON
for TPDES Permit No. WQ0004755000  § ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S REPLY TO PROTESTANTS’ AND THE OFFICE OF
PUBLIC INTEREST COUNSEL’S EXCEPTIONS TO THE PROPOSAL FO
DECISION ' , -

TO THE HONORABLE COMMISSIONERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY: ‘ :

The Executive Director (ED) of the Texas Commission on Environmental Quality (TCEQ
or Commission) files this reply to Protestants’ and the Office of Public Interest Counsel’s Exceptions

to the Administrative Law Judge’s proposal for decision in the above referenced case,

A.REPLY TO PROTESTANTS’ EXCEPTIONS

1. ED Participation

o
In their Exceptions to the Proposal for Decision, the Protestants argue that the ED"dcted

“contrary to Texas Water Code Section 5.228.”" This statement is untrue. The Texas Water Code
(TWC) states that “the Executive Director or the Executive Director’s designated representative may

not assist a permit applicant in meeting its burden of proof in a hearing before the Commission or

! Protestants’ Exceptions, p. 2.



the State Office of Administrative Hearings ., . . . ‘Th’e ED participa.ted in this hearing, following
30 Texas Administrative Codte §80 108 He chd not ass1st thc Applicant in meeting 1ts burden of
proof. During the heamtig, the ED only entered \ewdenoe into the record that related to the review
process of the ED’s stttff.“ The TWC provisions tljat addressthe ED;S appettrance at ileal'ill gs do not
preclude the ED from taking a.position or f01“t11111g an opinion on a particular matter. The Applicant
vtook ctepositions on written cﬂtestions from the ED’s staff, which is théit légal 1'ig1tt in a contested
- case jlleal"iltg. As 1‘é‘q‘uiréd t)y law, the ED staff 1‘esi301‘1ded to' the depiositions' oﬁ writte’n ciuest.ions,
and no other pal;ty thed to participate. The Applical_tt foliowed the Texas Rules of Civil Prboedure
- and Evidence. ‘It also obtained and entered the ED’s depositions into the‘ejv_identia.ly record.’
In addition, tlte Texas Admtnistrative Code states, “Téstiltlony | or ’ezvidence | givéﬁ in‘ a
contested cttse pet*mﬂ: hetutng by agency étéff regar ‘dleés of‘whlclt party callett the staff Wltness or .
introduced the etfldellce relating té tlte [Admmtstt atlve Recm d] or any analysts study, or 1ev1et7t that
the Executlve Dll‘éctor is 1‘equ1red 'by statute o't ruié ttJ éerfortn éhall not t:ons’utute asswtetnoe tt> tlte
permit applicant in meeting its burden of proof.”
- ED staff membei"s pztrticti}tated in this hearﬁié tmd pr‘opeili'li/‘ testtﬂed as to their roles in the

review process of the wastewater discharge permit application. They listened to the evidence

2 Texas,We_ut;;l' ,Code §5.228(‘q). .

Smtmg how the ED shall consider cer hln aspects of an wpphmtlon when detelmmlng
whether to participate as a party.

" ED Bx. 1-5.
3 Tr..(July 27), p. 256, lines 8-23.

6130 Texas Administrative Code §80.127(h).



presented and gave their professional conclusions. Iljl fact, the ED originally concludéd thﬁ the
testimony of the ED staff, as it related to the ED’s prefiled testimony, may have been unnecessary
once the hearing was underway. The Protestants argued that they needed ED staff to testify so that
they could be cross-examined, in regard to their depositions, even though the Protestants had failed
10 participate in the discovery process. Therefore, the Proteétants should not be able to now argue

that the ED should not have participated.”

1I. Thermal Degradation

Ms. Hamilton performed a proper antidegradation review for the Sandy Creek application.
She followed the guidance for antideéradation contained in the Texas Surface IW ater Quality
Standards and tﬁe P1‘0§edures to Implement the Texas Surface Water Quality Standards.® Ms.
Hamilton’s overall Tier 2 review consisted of an analysis and comparison of available data, expected
effluent limitations, information on the Texas Surface Water Quaﬁty'lnventor)‘/, and her general
knowledge about the characteristics of a large river such as the Brazos.” She also observed the actual
discharge point at the riyer.]o This review included all potential impacts from the prbposed

discl1a1'ge. " Ms. Hamilton made a preliminary determination that no significant degradation of water

" Tr. (July 27), p. 258, lines 8-25, and pp. 259-265 (with specific empliasis on p. 263, line
18 through p. 265, line 25). -

¥ Sandy Creek Ex. 46, p. 3, lines 39-43 and p.4, lines 43-44; ED Ex 5, p. 8, lines 11-12.
% Ty, (July 28), p. 77, lines 2-7.
0y (July 28), p. 78, lines 15-25.

" Sandy Creek Ex. 21.



quality is expected and that existing uses inl the segment will be maintained and protected.'? This
‘type of review is required by statute and must be performed, through the ED, by the State of Texas.

1L Non~Fina1 Order
When actual effluent data from a prop'osed discharge is unavailable, it is the current practice -
of the TCEQ to plaoé an efﬂﬁent..analysis requirement in the proposed ,pelﬁli‘é.“;Thi‘s provision
requires the pelmitteé to sample and analyze their discharge fo;‘ a specific list of pollutants within
a prescribed time after the initial discharge from'the facility. The results must be suBmitted to the
- TCEQ. The efﬂuen't’ data are compared agéinst the water quality-based permit limits contained in
the Statement of Basis/Technical Su'mniary for th-e particular permit.  If the effluent data show
; pollutants that have the potential to ‘.exc;aed the water ‘quaiity criterié, the pc;nﬁit will be re;opened
- and additional monitoring,- effluent limits, and/'or.other controls may be added. Under the current
practice, the permittee knows what concentrations are n'e‘cessary to. pfote’;ct‘water quality before their
discharge begins. The permit requires an analysis of tl'leir‘discharge, and notifies them that permit
lim_its 1ﬁay be added if it is determined that the discharge has the potential to exceed the applicable

: watber, quality ‘oriteria.
The Protestants argue that the granting of Sandy Creek’s Wastew ater discharge permit would
constitute a nonfﬁ_nal ordr;r.13 If this were true, then every permit tha;[ was granted woul'd be anon-
final order due to the factvthvat;' fhe ED is ailowed to peri"’orn;staff initiated aﬁwndnienfs. “If good

cause exists, the [ED] may initiate and the [Commission] may order a major amendment,

12 14,

13 Protestants’ Exceptions, p. 3.



modification, or minor modification to a permit. .. .”"

B.REPLY TO THE OFFICE OF PUBLIC INTEREST COUNCIL’S EXCEPTIONS

1. Tier 2 Antidegradation Review

The evidence reflects that Ms. Hamilton pel‘formed‘ a proper antidegradation review for the

Sandy Creek application. She followed the guidance for antidegradation contained in the Texas

Surface Water Qu‘ahty Standards and the Procedures to Implement vthe Texas Surface Water Quality

Standards (IP)."> Ms. Hamilton’s 0\>/erall‘ Tier 2 review consisted of an an‘alysis and comparison of

available data, expected effluent limitations, information on the Texas Surface Water Quality

Inventory, and hér general knowledge about the characteri.stics of alarge rivér such as the Brazos.'®
 She also observed the actual discharge point at the river.!” This review included all potential impacts |

from the propbsed discharge.”® Ms. Hamilton made a preliminary determination that no si §1iﬁca11t,

~ degradation of water quality is expected and that existing uses iﬁ the segment will be maintaiﬁed and

protected.”
In its Exc;eptions, the Office of Public Interest Council (OPIC) refers to Ms. Hamilton’s

interoffice memorandum as “nothing more than mere conclusions for which the expert could not

" 30 Texas Administrative Code §305.62(d).

1 Sandy bCreek Ex. 46, p. 3, lines 39-43 and p.4, lines 43-44; ED Ex 5, p. 8, lines 11-12.
16y, (July 28), p. 77, lines 2-7.

Ty, (July 28), p. 78, lines 15-25.

18 Sandy Creek Ex. 21.

P14,



provide details,”“?o. The memo is mofe than a “mere. conclusion.” It is the culmination of Ms.
Hamilton’s entire water quality review, of which she provided substantial details throughout the
lyea1'i11g process.

OPIC also (1iSCLlsées the. difference between water quality criterion and antidegradation.
Specifically, OPIC states that- “water quality criteria and antidegradation are. distinct legal
-requirements, and:the Com‘missidn.has established rules and‘guida‘nce in which Wate;r quality
reviéWers must conduct separate reviews of an application . .. "' OPIC continues its éxng11n611t by
stating, “The Commissién’ srules and Implementation Proocdt’n‘es' distinguish between water quaﬁty
‘criterion, which provide standards which may be incorporated into & permit, and antidegradation
implementation, whicﬁ focuses bn altemativés to the propgsed discharge if th'e. Commission
anticipates any sort of degradation.”” The ED agrees that the two,,aispects of a water quality review
are distinct, but.they do not exist completely separate from each other; they are int@rrcl-éted?? In
: addition, CPIC is misleading in ité,déscription of antidegradation implementation and in its
descriptibn of what tile Implementation Procedures éctua’lly say. Alternatives to the pfopos,éd
disCIiarge are elements of an antidegradation review, but these altematives are énly explcﬁ‘ed after
a determination has been made by a watervqﬁalit'y..reviewer-th'at szroposed discharge will cause
degradation to tile receiving stream. In tl}e case of a Tier 2 review, the water quality feviewer must

determine that high quality waters will be degraded before exploring alternatives to the proposed

% OPIC’s Exceptions, p. 6.
2 Id., p. 5.
?1d.

By, (July 28), p. 82, lines 4-18,



discharge.? OPIC states that alternatives are explored if “any sort of degradation is anticipated.””
-What the hllpl@lll@ﬂ‘tﬂﬁOll Procedures actually say is that f‘wllen degradation is anticipated, the
[TCEQ] reviews the prelimina;y determination of .potential degradation, the evaluation of
alternatives, and economic and social justiﬁcation.”“ The Texas Administrative Code defines
degradation as “a lowering of water quality by more than a de ‘minimis extent,””’ Ms. Hamilton
made a preliminary determination that no significant degradation of water quality is expected in
Segment 1242 of the Brazos River, which has been identified as having high aqﬁatic life uses;*®

therefore, there was no need, and no requirement, that alternatives to the proposed discharge be

explored.

II. Ms. Hamilton’s Testimony

Ms. Hamilton Was asked, “Did you look at the proposéd temperature discharge in your water |
quality review?” She responded, “I don’t recall. 1did read throﬁgh [the] proposed effluent analysis
— that section l[Sandy Creek] had on that, but that was two years ago. I don’t remember the
specifics.”? AS was stated in the Executive Director’s Reply to Closing Argument, Ms. Hamilton’s

response was to the effect that she did not remember what specific numbers she reviewed, not that

2 TCEQ Implementation Procedures, p. 34-35.
5 OPIC’s Exceptions, p. 5.
%6 3andy Creek Ex. 10 (Implementation Plan), p. 35

27 30 Texas Administrative Code §307.5(b)(2).
28 3
Sandy Creek Ex. 21.

2 Tr. (July 28), p. 83, lines 12-18.



she never took temperature into account.®® . The question also focuses 611 Ms. Ha11111t011:s “water
quality review,” which is a large review, involvingmuch more than antidegradation.’’ Ms. Hamilton
testified that, for hef antidegradation review, she looked at Sandy Creek’s 4p1'opobsed effluent
analysis,** and she previously testified that she rev:iews available ilﬁfOl’ﬂl&’tiOl‘l, such as the Texas
Surface Water Quality Inventory and the characteristics of the waterl'bédy and local aquaﬁo
; conﬁnunities ’Whenvperforming a Tier 2 review.® Ms. Hamilton mnever testified that she did not
consider: the heat portion of the Applicant’s disohérge in her water quality review or in her
-antidegradation review. OPIC argues that the above, response demonstrates that “Ms. Hamilfoh
could not answer any further questions oh_how she conducted her antidegradation review with
respect to temperature, how she reached her éonclusion that the Applicant’s temperature discharge
would comply with the Commission’s Tier 2 antidggradation policy, and how she applied TCEQ
Tier 2 antidegradation guidance to this particular applicatipll for temperature.”® The only thing that
the response demonstrates is that, while on the witness stand, Ms, Hamilton could not recall the
specific numbers that she used durihg her water quality review. OPIC, on the other iland, views this
response as a bar to it aﬁd to the Pl'ofestants’ inquiries into the Tier 2 ‘an‘t-i_degradation review?{statillg, )

“No party was able to challenge the particular methodology underlying Ms. Hamilton’s expert

3 Bxecutive Director’s Reply to Closing Argumeﬁt, p-7.
3) Sanbdy‘ Creek Bx. 21,

32 Id., lines 15-16.

3 ED Ex 5, p. 10, lines 4-6.

¥ oPIC’s Exceptiéns, p. 4.



conclusions due to her forgetfulness an.d lack of preparation,” and that “neither OPIC nor any other
party could ask Ms. Hamilton how she determined that Sandy Creek’s disch%ge would not be
significantly higher [than the instream criteria] because she could not recall the details of her
antidegradation review.””® If OPIC was particularly interested in the temperature aspect of Ms.
Hamilton 'S antidegradation review, it should have explored the issue. OPIC chosenot to. Both the
Protestants and OPIC were afforded the opportunity to conduct discovery on the ED’s staff, and both
parﬁ_es declined to take advantage of that opportunity. The Applicant, on the o‘v[herhvand, took
depositions on written questibns from the ED’s staff, including Ms. Hamilton; Neither OPIC nor
'i the Protestants participated in the depositions, where Ms. Hamilton was asked questions about her
Tier 2 antidegradation review; néither took the opportunity to ask follow up questions; and nei‘the:ryj
requested to take their own depositions or filed any other forms of discox}ery whatsoever. In
addition, Ms. Hamﬂton was called as a witness during the hearing on the merits, and both OPIC and
 the Protestants were allowed to cross-examine her. Mr. Stuart Henry, for the Protestants, did not ask
. Ms. Hamilton a single question about temperature, as it applies to her antidegradation TeView or
_anything else.’” Ms. Collins, for OPIC, asked Ms. Hamilton a total of nine questions.“. Only three
of which dealt with temperatureb. They were as follows: |
Q: Did your review — the Applicant’s temperature discharge — was that part of y”OUl"

review?

¥ 14,
14,
Ty (July 28), p. 59-81.

14, p. 81-83.



A Any limits on temperature would be —the permit writer sets the limits.”
Q: But my question was did you look at the proposed temp crature discharge in your
- water quality review? "~ |
A:Tdon’trecall. Ididread through [Sandy Creek’s] prop‘cﬁsed éfﬂuent analysis— thai
- section ‘they had an that, but that was two years .ago. I don’t remember the..
specifics.®
1 Q: So” the equation l that we were talking about yesterday in ‘regard‘s’ to their
~ temperature wlas not something that you‘ reviewed or worked out yourself? ...
A: No. The limit would be set by the permit writer. |
The tlﬁfd question in the above sequence Wés actually a-du@sti,on diSCLlSSillg an equation,
Asupp'lied B‘y Sandy Creek, that was designed to show that an alternative télﬁperature effluent limit
cquld be set.** The equétioh in question was for use in. setting effluent limits. It was not an.equation
" that -l\/fs; Hamilton would have used in her anﬁdegradation review, aé she uses no 111athematioal
manipulation in her aLntidegradation review.* Direcﬂy after the above qdestion, OPIC oonolu‘}ded its
- cross-examination, ‘asliillg no further questions of Ms. Hamﬂton.and passing the wiﬁﬁss.“';‘, ;

OPIC also states that “Ms. Hamilton’s broad conclusory statements. that no sigﬁiﬁoant .

3 Tr. (July 28), p. 83, lines 8-11.
40 1d., p. 83, lines‘ 12-18.
1d,, 83, lines 19-23.
“2 Sandy Creek Ex. 14, p. 7, at the top of the page; Tr. (July 27) p. 139, lines 10-25 and p. 140, lines 1-4.
Ty, (July 28), p75, lines 23-24.
44 . |
1d., p. 83, lines 24-25.

10



deterioration of water quality is expected in Segment 1242 of the Brazos fail to overcome hér
inability to answer detailed questions on how the temperature aspect of her Tier 2 antidegradation
review ensures"thét Texas’ high—cﬂlality water are not allowed to deteriorate to the level of water
quality standards.”® The ED questions where these “detailed questions” 'arev n the record.
Further, OPIC fails to explain how the answer to éne question out of nine was aﬁle to thwart
all efforts of all parties to explore the details of Ms. Hamilton’s Tier 2 antidegradation review. Ms.
Hamilton came to the hearing on the merits prepared to testify as to her role in the review of the
wastewater discharge permit application, to listen to the evidénce presented, and to give her
professional conclusioﬁs; In its Exceptions, OPIC accuses Ms. Hamilton of “either forgetfulness or
lack of pre:pa]fati011."’46 Ms. Hamilton’s review involved more than her antide gradatioh review. Her
duties involved (1) evalu‘ating the water quality criteria and us.es of the 1‘eceiying stream, ensuring
that the p:opésed discharge will not violate surface water quality standards; (2) determining if the
discharge goes ihto a receiving water that is classified or unclassified; (3) verifying the location of
the proposed dischérge point; (4) verifying the proposed discharge route down to the first classified
segment; (5) giving the classified receiving waters their segment numb er, name, designated uses, and
criteria; (6) determining the flow characteristics of the proposed receiving water; (7) recommending
permit monﬁoring or limitations, if 1leceésa1'y, for total dissolved solids, chlorides, or sulfates; (8)
assigning applicable toxic criteria; (9) performing an antidegradation review; (10) determining if
aquaﬁc or aquatic dependent federally endangered or threatened species may be prefsent. in the

_ proposed receiving waters; and (11) determining any potential for adverse nmpact from the proposed

> OPIC’s Exceptions; p.6-7.
14, p. 6.

11



discharge to endangered or threatened species.”” Ms. Han'liltbn was not unprepared as alleged by
OPIC. She was prepared to testify as to ‘her full review and‘ testified for quite a 101ig time, answering
‘approximately 116 questions before OPIC asked its nine;.“ No exploration into speciﬁc"detailé of
Ms. Hamilton’s a11fideg1'adati.011 review, as it pertained to tcmp‘erature,nwas performed by either

OPIC or the Protestants, Ms, Hamilton answered all questions asked of her to the best of her ability. .

I, Claims of Assisting the Applicant =

OPIC seems to suggest that the EDunlawfully assisfed the Applicant in meeting its burden
of proof when it states,:“‘The ALJ’s proposed holding allows the ED to establish his case (and in this
case, the Applié'ant’s case)....”. The ED had no case to e,sfablish in this c,ontersted case hearing and
did not es‘tablisvh the Applicant’s case. As a hamed‘panty in the proceeding, the ED performed his
role proper‘ly-.l ED staff is allowed to testify as vt‘o their reyiew process and to the conclusions that
«they reach. As stated before, “Testimony or evidence given in a co'ntééted case permit hearing by
ag‘elicy staff, I‘égardl‘ess of which p;cu'ty'called the staff witness.or ‘i‘ntr‘odu}ced ‘the evidence relating '
o) fhe [Administraﬁve Record] or any analysis, ,Stﬁdy,‘ or review that the Executive Director is
‘ requir.ed by statute or 'rulé to perform shall not constituté assistance to, the permit applicant in = -
meeting ifs' burden of 1z>roof.”"‘9 The State of Texas, through the ED, is required to perform an

antidegradation review on all proposed discharge applications.”® Ms. Hamilton testified as to her

4_7,ED1EX.‘5, p.3, lines 13~21, and p. 4, lines 1-17.
48 o )

Tr. (July 28), p. 59-81.
9 30 Texas Administrative Code §80.127(h).

% 40 Code of Federal Regulations §131.12.
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analysis and review, stating that she performed the required review, and stating the conclusion that

she reached.

Respectfully submitted,.

[ Oy

Marc Friberg, Staff Attorney

- TCEQ Environmental Law Division
State Bar No. 24048472

Representing the EXECUTIVE
DIRECTOR of the TEXAS
COMMISSION ON .

ENVIRONMENTAL QUALITY
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CERTIFICATE OF SERVICE

I certify that a copy of “Executive Director’s Reply Protestants’ and OPIC’s Exceptions
to the Proposal for Decision” was sent to the parties listed on the following Mailing List via
hand delivery or facsimile, with a hard copy to follow by First Class mail on November 16, 2006.
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Marc Fr 1berg/

Staff Attorney
Environmental Law Division
State Bar No. 24048472
P.O.Box 13087, MC 173
Austin, Texas 78711-3087
(512) 239-0611
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