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Re: SOAH Docket No. 582-08-2186
TCEQ Docket Number 2006-0612-MSW
Waste Management of Texas, Inc. Permit Amendment Application

Dear Ms. Castafiuela;

Enclosed please find the original and seven copies of Travis County’s Exceptions to the
Supplemental Proposal for Decision, in the above-referenced matter pursuant to the January 12,
2010 notice in the above-referenced proceeding. All parties have been served with copies pursuant
to the attached Certificate of Service. If you have any questions, please call our office at (512) 854-

9513.
incerely,
Annalynn Cox
Assistant Travis County Attorney
cc: Service List

209230v.1
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IN THE MATTER OF THE § CHEF CLERKS OFFiCE
APPLICATION OF WASTE § BEFORE THE STATE
MANAGEMENT OF TEXAS, INC. § OFFICE OF ADMINISTRATIVE
PROPOSED SOLID WASTE PERMIT § HEARINGS

AMENDMENT No. 249D §

TRAVIS COUNTY’S EXCEPTIONS
TO SUPPLEMENTAL PROPOSAL FOR DECISION

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:

COMES NOW Travis County and files this, its Exceptions to the Administrative
Law Judge’s Proposal for Decision issued in the above-referenced case on January 5, 2010.

Trav.is County strongly disagrees with Administrative Law Judge (ALJ) Roy
Scudday’s Supplemental Proposal for Decision in which he recommends that a permit be
issued with the existing operating hours. Particularly, Travis County disagrees with the
ALJ’s findings that the current operating hours are appropriate to provide safe, efficient,
and cost-effective waste disposal services ‘to the community. Travis County further
disagrees with the ALJ’s finding that the expanded hours‘ will be needed once the economy
recovers and as growth continues.

In addition to the Findings and Fact and Conclusion of Law previously specified in
its August 22, 2009 Exceptions to the Proposal for Decision, Travis County specifically

excepts to Findings of Fact Nos. 208 and 211; and Conclusions of Law No. 45.
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Analysis

The sole issue before the ALJ on remand was whether the landfill’s operational
hours were appropriate. Travis County incorporates the Closing Arguments and Replies to
Closing Arguments filed by Travis County, the City of Austin, the Office of Public Interest
Counsel, the Northeast Neighbors Coalition and T.J.F.A. into its Exceptions. Travis
County maintains its position that the Applicant should not be authorized to operate
outside the default operating hours prescribed by 30 TAC §330.135, 7:00 a.m. to 7:00
p-m., Monday- Friday.

In his decision that the Applicant had met its burden of proof that its operational

hours were appropriate, the ALJ cited three factors ‘he believed had been proved by

Applicant.
1. The current operating hours are appropriate to provide safe, efficient, and
cost-effective waste disposal services to the community;
2. Applicant is contractually obligated to service Downtown Austin and
other customers in the early morning hours; and
3. Weekend operations are necessary to meet the community’s waste

disposal demands and safely accommodate the general public’s access to
the landfill.
1. Whether the current operating hours are appropriate to provide safe, efficient
and cost-effective waste disposal services to the community.
As demonstrated by the evidence admitted by WMTX during this proceeding, the

current operating hours are not needed to provide safe, efficient and cost-effective
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waste disposal services to the community. Not a single truckload of waste was received
at the Facility between the hours of 6:00 p.m. and 1:00 a.m. between August 1, 2007
and October 17, 2009.! Over 99% of all waste received at the ACRD over the past two
years was delivered in only twelve hours of each day, between the hours of 4:00 a.m.
and 4:00 p.m.? Nearly 95% of all waste was delivered between the hours of 5:00 a.m.
and 3:00 p.m.> And 92.5% of all waste loads was delivered between the hours of 5:00
a.m. and 5:00 p.m.*

Travis County respectfully disagrees with ALJ Scudday’s statement in his PFD that
“it is clear that when the economy recovers and as growth continues, expanded hours
will be needed.”® The numbers provided by the Applicant were over a twenty-six
month time frame, a period of time selected by the witness James Smith to include both
recessed and booming economic times. Thus, these numbers reflect the fact that even
at its height of waste acceptance, the ACRD Facility was still receiving 92.5% of all
waste in a twelve-hour time period.

James Smith testified that currently, the ACRD Facility is open to receive waste
between 5:00 a.m. and 5:00 p.m., Monday through Friday and from 6:00 a.m. through
1:00 p.m., Saturdays.® Travis County, the City of Austin, OPIC and TJFA all proposed
in their Replies to Closing Arguments that an acceptable alternative to the default hours

would be to move the default hours of operation forward by two hours, i.e., allowing

! Exhibit APP-1201 and Exhibit APP-1202.
2 Exhibit APP-1201, p. 20.

3 Exhibit APP-1201, p. 20.

4 Exhibit APP-1201, p. 1.

SPFD at 8.

STR, p. 2828, 11. 21 — 25.
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WMTX to operate the ACRD Facility from 5:00 a.m. to 5:00 p.m. Monday — Friday.
These are the hours the ACRD Facility currently receives waste Monday — Friday.’
Thus, there would be no additional traffic or nuisances for the neighbors caused by
these limited hours of operation Monday — Friday. And as previously stated, even
during high economic times, the ACRD Facility has rarely been open for longer than
twelve hours per day, and when it was, the amount of waste received during those
times was negligible, only 5% of the total waste received for the Facility.

Based on this evidence, and given the community’s concerns that this facility is in
the middle of over 50,000 residential homes and that its continued operation is an
incompatible land use, there can be no possible justification to allow WMTX to operate
its ACRD Facility twenty-four hours a day, and Travis County urges the ALJ and the

Commission to limit the waste acceptance hours for the ACRD Facility accordingly.

2. Applicant is contractually obligated to service Downtown Austin and other

customers in the early morning hours.

Whether or not WMTX is contractually obligated to service Downtown Austin and
other customers in the early morning hours should have absolutely no import on this
decision. Nowhere in the Texas Administrative Code is the TCEQ granted authority to
grant extended hours of operation to a landfill to ensure its operators retain an edge over its

competitors. The ability of WMTX to sign future contracts with clients should not be a

"R, p. 2828, 11. 21 — 25.
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consideration for the ALJ and the Commission, and as Travis County discussed fully in its
Closing Argument, the rules concerning the administration of waste disposal facilities in
Texas were not designed to protect the business interests of large companies — they were

designed to protect the people and the environment of Texas.

3. Weekend operations are necessary to meet the community’s waste disposal

demands and safely accommodate the general public’s access to the landfill.

Travis County disagrees that weekend operations are necessary to meet the
community’s waste disposal demands and safely accommodate the general public’s access
to the landfill. Operating the landfill according to the default hours of operation, or in the
alternative, from 5:00 a.m. to 5:00 p.m. Monday-Friday, will still provide the general
public with sixty hours of each week to access the landfill. If the general public does not
find those hours to be convenient, other landfills in Travis County are available on

Saturdays for disposal and can help meet their needs.

Conclusion

Travis County maintains its original position that the entirety of the WMTX
application to expand its ACRD facility should be denied. In the event the Commission
decides to approve the expansion application, Travis County urges the restriction of the
hours of operation of the Facility to the default operating hours prescribed by 30 TAC

§330.135, or in the alternative, to 5:00 a.m. — 5:00 p.m., Monday — Friday only.
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Respectfully submitted,

DAVID A. ESCAMILLA
TRAVIS COUNTY ATTORNEY

A )AL m/(

YNN COX v
A351stant Travis County ttorney
State Bar No. 24001317

SHARON TALLEY

Assistant Travis County Attorney

State Bar No. 19627575

P.O. Box 1748

Austin, Texas 78767

(512) 854-9513

(512) 854-4808 (fax)

ATTORNEYS FOR TRAVIS COUNTY
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CERTIFICATE OF SERVICE
I hereby certify that on January 25, 2010 a true and correct copy of Travis
County’s Exceptions to the Supplemental Proposal for Decision was served via

facsimile, Electronic Delivery, First-Class Mail and/or Hand Delivery to the

persons listed below.

SERVICE LIST

TCEQ Executive Director Via Electronic Delivery

Amie Dutta Richardson L = e
Timothy Reidy 0 < med
. e Z0
Daniel Ingersoll o = DIz
Texas Commission on Environmental Quality KL > ?58(%52
M.C.-175, P.O. Box 13087 & o 3200
Austin, Texas 78711-3087 Q T Iz
arichard @tceq.state.tx.us = ¥ =
rm ':g .

Applicant

Bryan J. Moore

John Riley

Vinson & Elkins LLP

2801 Via Fortuna, Suite 100
Austin, Texas 78746-7568
Fax (512) 236-3257
bmoore@yvelaw.com
jiriley@velaw.com

Via Electronic Delivery

TCEQ Public Interest Counsel
Amy Swanholm

Office of Public Interest Counsel

Texas Commission on Environmental Quality
MC-103, P. O. Box 13087

Austin, Texas 78711-3087

Fax (512) 239-6377
aswanholm(@ftceq.state.tx.us

Via Electronic Delivery
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City of Austin

Meitra Farhadi

City of Austin’

301 West 2™ Street, Box 1088
Austin, Texas 78767-1088
Fax (512) 974-6490
Meitra.farhadi@ci.austin.tx.us
Holly.noelke@eci.austin.tx.us

T.J.F.A.

Erich M. Birch

Angela Moorman

Birch, Becker &Moorman, LLP
7000 North Mopac Expressway
Plaza 7000, Second Floor
Austin, Texas 78731

Fax (512) 514-6267
ebirch@birchbecker.com
amoorman(@birchbecker.com

Protestants Group 1

Adam Friedman

Mary W. Carter

Jim Blackburn

Blackburn Carter, P.C.

4709 Austin

Houston, Texas 77004

Fax (713) 524-5165
afriedman@blackburncarter.com
mcarter(@blackburncarter.com
jbb@blackburncarter.com

Giles Holdings

Paul M. Terrill

The Terrill Firm, P.C.
810 W. 10th St.

Austin, Texas 78701
Fax (512) 474-9888
pterrill@terrill-law.com

Via Electronic Delivery

Via Electronic Delivery

Via Electronic Delivery

Via Electronic Delivery
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TCEQ Chief Clerk Via Hand Delivery
Ms. LaDonna Castafiuela

Texas Commission on Environmental Quality

Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Fax (512) 239-3311

Administrative Law Judge Via Facsimile
The Honorable Roy Scudday

Administrative Law Judge

State Office of Administrative Hearings

300 West 15™ Street, Suite 504

Austin, Texas 78711

Fax: (512) 475-4994

ML

Annalynn Cox

Assistant County(gxttomey
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