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L

TO THE SUPPLEMENTAL PROPOSAL FOR DECISION

COMES NOW, Protestant, Cily of Austin (“City”) and files this, its Responsc to

Exceptions (o the Supplemental Proposal for Decision und Order, and respectfully shows . the

following: '
L INTRODUCTION
The parues filed Exceptions (o the Supplemental Proposal for Decision (“SPFD™) on
Janvary 25, 2010. Tn this Response, Protestant City responds to the ED’s and the Applicants

Exceptions and re-urges its Exceptions, as well as those filed by Travis County, NNC, OPIC, and

TIFA, LP.
Il RESPONSE TO EXCEPTIONS
A. Tvr ED’S ExéEPTl‘ONS TO THE SUPPLEMENTAL PROPOSAL FOR DECTSION,
In the ED’s Bxceptions to the SPFD, the ED continues to impemiussibly advocate for

Waste Management of Texas, Inc. (“WMI® or “Applicant™).' By recommending “the

Commission approve the cumrent operating hours for Jandfill operations and wastc acceptance”

the ED is overstepping its houndaries ol participating in the contested case hearing process solely

' 30 TAC §80.108(d),( e).
ED atpg. 2.
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to provide information to complete the administrative record Contradicting ilself, the ED goes
on Lo state that the weight of evidence supports “upholding both findings of fact and conclusions
of law regarding the ALJ’s recommendation to reduce opcraling hours.™ Sceing as how il is

impermissible for the ED to advacate, and how it is uaclear if the ED is advocating for or ugainst

reduced operating hours, Protestant Cily requests that the ED's Exceptions to the SPFD no( he

considered by (he ALY nor the Commisxion tn making (heir determipations.
B. WM’s RESIONSE TO THE SUIPLEMENTAL PROFOSAL FOR DECISION.

After having reccived another bite at the apple to present evidence as o why it should be
allowed to operate outside the default hours of 30 TAC §30.135(a), WMI has the nerve (o take
exceplion with the ALY’s recommendation that 100% of the reporting and transcription costs for
the remanded hearing be allocated to WMLS WMT essentially has no other exceptions to make
because the SPEFD awards them the exact permit they requested from the TCEQ with no
consideration or miligation whatsoever lowards the myriad of issues raised by the Protesting
parties throughout these proccedings.

| IV.  CONCILUSION

Protestant Cily prays that the Exceplions filed by the Applicant and the Executive
Director' be demied. Protestant City rc-urges its Bxceptions and prays that, as they are not
Supported by the record, Findings of Fact 47, 48, 55, 56, 123, 124, 127, 131, 141, 145, 165, 167,
189, 192, 193, 195, 211, 214, 218, 219, 229, 231, 245, 246, 248, 249, 253, and Conclusions of
Law Nos. 5, 7, 8, 9, 11, 28, 32, 37, 39, 42, 45, 46, 47, 48, 49, and 50 be modified or delctsd n

accordance with the above exceptions. Protestan( City requests that the drafl permil be denied,

Y30 TAC §80.108(d),(e).
" (crophasis added) ED al P, 3.
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RESPECTFULLY SUBMITTED,

DAVID ALLAN SMITH, CI1'Y ATTORNEY
ANNE L. MORGAN, CHIEF, LITTGATION DIVISION

(e o Pach

MEITRA FARAAD]

Assistant City Attorney

State Bar No, 24036547

City of Auslin Law Department
Post Oflice Box 1546

Austin, Texas 78767-1546
(512) 974-2310

(512) 974-6490 [FAX |

ATTORNEYS FOR CITY OF AUSTIN. TEXAS

CERTIFICATE OF SERVICE

I hereby certify that on February 4, 2010, a truc and correct copy of the Cily of Austin’s
Exceptions 10 the Suppluncnlal Froposal for Decision was served via facsimile, eIccrromc mail,
hand-delivery, e-service or regular first-class mail to the persans listeg belo,

MEITRA FARHADI

The Tlonorable Roy Scudday LaDonna Castanuela
Admimistative Law Judge

Texas Comumission on Environmental Quatiyy
Statc Office ot Administrative T.aw

T
Office of Chief Clerk, MC-105 =5 2
300 W. 15" Street, Suite 504 P.0. Box 13087 R B
P.O. Box 13025 Austin, Texas 7&711-3087 == : @%‘é;{{
Austin, Texas 78711 Fux: (512) 239-3311 5 o= EQ3%
Fax: (512) 475-4994 R = j;{? n
o] e
Bryan J. Moore Paul M. Terrill oo ;‘2*
Vinson & Flkins, LLP The Terrill Firm, S W
28071 Via Fortuna, Suite 100 P.C.R10 W. 10" St

Austin, Texas 78746-7508

Austin, Texas 78701
Fax (512) 236-3257 Fax (512) 474-9888
bmoore@velaw.com

plenli@ierniil-law.com
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Armnalynn Cox Jim Blackburn and Adam Friedman
Assistant County Atlorney Blackburn Carter, P.C.

Travis County Atlomey’s Office 4709 Austin

P.O. Box 1748 Houston, Texas 77004
Austin, Texas 78767 Fax (713) 524-5165

Fax (512) 854-4808 1bli@blackburpcarter.com
angalynn.cox@co.travis.ix.us atnedman(blackburncarter. com
Amie Richardson Amy Swanholm
Litigation Division Oftice of Public Counsel
TCEQ MC-175, TCEO MC-103

P. O. Box 13087 P. 0. Box 13087

Austin, Texas 78711-3087 Austin, Texas 7R711-3087
Fax (512) 239-3434 Fax (512) 239-6377
arichard@tceq.stafe. x.us aswanbol@lceq.state.tx.us

Erich M., Birch

Birch, Becker & Moorman, LLP
7000 North Mopac Expressway
Plaza 7000, Second Floor
Austin, Texas 78731

Fax (512) 514-6267
ehirch@birchbecker.com
amoorman@obirchbecker.com
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