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TO THE HONORABLE COMMISSIONERS OF THE TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY AND THE HONORABLE ADMINISTRATIVE LAW
JUDGE:

COMES NOW, Protestant, TJFA, L.P. (“TJFA”) and presents the following specific
exceptions (collectively the “Exceptions™) to the Proposal for Decision! (“PFD™) and Proposed

Order” filed by the Administrative Law Judge in the above-referenced proceeding.

I INTRODUCTION
Pursuant to the rules of the Texas Commission on Environmental Quality (“TCEQ” or
the “Commission”), in a contested case hearing involving a municipal solid waste (“MSW”)
landfill permit application, the burden of proof is squarely on the applicant.®> The applicant, here
Waste Management of Texas, Inc. (“WMTX”), is required to demonstrate that its permit
application—WMTX’s permit amendment application—meets or exceeds the applicable MSW

rules and requirements of TCEQ.* Thus, WMTX is required to prove that its permit amendment

Proposal for Decision, In the Matter of the Application of Waste Management of Texas, Inc., for a
Municipal Solid Waste Permit Amendment, Permit No. MSW-249D, SOAH Docket No. 582-08-2186,
TCEQ Docket No. 2006-0612-MSW (July 21, 2009).

Proposed Order, In the Matter of the Application of Waste Management of Texas, Inc., for a Municipal
- Solid Waste Permit Amendment, Permit No. MSW-249D, SOAH Docket No. 582-08-2186, TCEQ Docket
No. 2006-0612-MSW (July 21, 2009).

See 30 TEX. ADMIN. CODE § 80.17(a).
4 See id.

PROTESTANT TJFA, L.P.’s EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER
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application meets all applicable state statutory requirements. WMTX is required to prove that its
permit amendment application meets all applicable regulatory requirements. WMTX is required
to prove that the contemplated MSW landfill, if constructed and operated pursuant to the
application, will be protective of human health and the environment. WMTX cannot selectively
choose which state statutes and regulatory requirements it will meet, and WMTX cannot meet
only those regulatory requirements for which compliance is feasible.

WMTX has not demonstrated that its application meets all applicable statutory and
regulatory requirements. The weight of the evidence in this proceeding clearly demonstrates that
WMTX’s application for Permit No. MSW-249D fails to comply with numerous applicable
statutory and regulatory requirements. The protestants in this proceeding systematically
presented evidence, much of which is ignored in the Proposal for Decision, demonstrating that
the application fails to meet all applicable statutory and regulatory requirements. WMTX’s
application misrepresents the facts regarding the Austin Community Recycling and Disposal
Facility,’ also known as the Austin Community Landfill (“ACL facility”), revises the history of
the ACL facility, ignores the unit of the ACL facility where hazardous and industrial waste was
disposed of historically, ignores the original MSW disposal unit at the ACL facility, fails to
identify adequate and appropriate ground water and landfill gas monitoring systems, includes
unscientific and unsound engineering practices with regard to the settlement of waste and slope
stability, and, in general, attempts to obtain Permit No. MSW-249D based on incomplete and

misleading information.

5 While WMTX refers to the landfill facility as a recycling facility, no recycling occurs at the facility. See
Transcript of the Hearing on the Merits [hereinafter “Tr.”] at Vol. 2 at 90 Ins.20-23 (Cross Exam (by Erich
Birch) of Don Smith) (Mar. 30, 2009).

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER
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The federal Subtitle D regulations,® and in turn, TCEQ’s MSW rules,’ were adopted to
protect human health, property, and the environment from landfills such as the ACL facility.
While portions of the ACL facility are modern, engineered MSW landfill units, other portions, as
discussed below, first received waste approximately forty years ago, and large amounts of waste
disposed during that timeframe were hazardous and industrial wastes. In assessing older
landfills, such as the original units of the ACL facility, the U.S. Environmental Protection
Agency (“EPA”) wrote: “Older landfills are of most concern because they may have received
large volumes of hazardous waste and, in general, their use of design controls was very

limited . . . .”® The same EPA publication stated:

In general, the MSWLFs [municipal solid waste landfills] on the NPL [National
Priority List] were poorly located and designed. Because most of the NPL sites
were in operation before 1980 (the effective date of EPA’s hazardous waste rules)
and may have received hazardous wastes in addition to Subtitle D wastes, they are
not representative of newer, better designed and operated MSWLFs; however,
these sites indicate the extent to which older and poorly located, designed, and
managed landfills can harm the environment.

EPA could have been describing the ACL facility.

The problems at the ACL facility and with the application at issue in this proceeding are
not merely the creations of protestants in this proceeding. The discussion below, based entirely
on the evidentiary record, provides details on each of the issues raised by protestants,
demonstrating how WMTX failed to comply with applicable statutory and regulatory
requirements. Thus, the Commission must deny WMTX’s application for Permit No. MSW-

249D. Only the denial of WMTX’s épplication will guarantee protection of human health and

6 See generally 40 C.F.R. pts. 257 & 258.
7 See generally 30 TEX. ADMIN. CODE ch 330.
8 See Exh. TIFA 448, 53 Fed. Reg. 33,314, 33,319 (Aug. 30, 1988), at 006.

Id. EPA also wrote: “Typically, those facilities causing ground-water contamination were more than
10 years older than facilities reporting no impacts. . . . Most facilities that had contaminated ground
water . . . had no or very limited engineering controls. d.

PROTESTANT TJFA, L.P.’Ss EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER
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the environment, as required by state law and rule. As such, TIFA respectfully requests that the
Commissioners of TCEQ issue their own Order, fully supported by the great weight of the
evidence, adopting Findings of Fact'and Conclusions of Law denying WMTX’s application for
Permit No. MSW-249D.

There are three areas that are particularly troublesome regarding the application, the
Proposal for Decision, and the Proposed Order.

First, the Proposal for Decision concludes that no landfill gas monitoring wells are
necessary along 3,000 feet of the southern property boundary of the ACL facility. State and
federal regulations unequivocally require the monitoring of landfill gas to ensure that the
concentration of methane gas does not exceed five percent by volume at the facility boundary.
The concentration of methane gas must not be exceeded in probes, soils, or other matrices, and
the standards are based on demonstrated safety concerns with the methane gas that is generated
by landfills. The 3,000 feet—over one-half mile—of unmonitored property is in an area where
WMTX has buried waste up to the property (and facility) boundary so that it adjoins an adjacent
closed landfill, therefore leaving no buffer zone in which to place a landfill gas monitor. There
are technical solutions to this situation, e.g., removing waste to allow the installation of monitors;
however, the Proposal for Decision instead concludes that monitors cannot be installed in this
area, and therefore, WMTX need not comply with the rule. If technical impracticability or
feasibility is a basis for not enforcing a technically-based safety requirement, then this undercuts
the need to comply with any state or federal environmental regulation.

Second, WMTX provided misleading information about the operation and ownership of
the waste in the Phase I Unit, a MSW disposal unit that is part of the ACL facility and stood by
this story until it was shown to be clearly in error during the Hearing on the Merits. The
application, other documentary evidence, and testimony by TCEQ witnesses demonstrate that

WMTX represented to the Executive Director of TCEQ that the Phase I Unit was actually part of

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER
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the adjacent closed Travis County Landfill. Throughout the application, the Phase I Unit is
identified on drawings and in the text as “Travis County Landfill (Closed).” This
misrepresentation continued during the TCEQ’s review of the proposed point of compliance
(“POC”) and related ground water monitoring system, the landfill gas monitoring system, and all
other technical aspects of the application reviewed by the TCEQ and its MSW permitting staff,
who were led to believe that this unit was part of the closed Travis County Landfill, as opposed
to the ACL facility. During the Hearing on the Merits it became obvious that the Phase I Unit
was not part of the closed Travis County Landfill and that this unit had, until this application,
been historically identified as the Phase I Unit, i.e., the first MSW disposal phase of the ACL
facility. Yet the Proposal for Decision and the Proposed Order do not consider how this ruse
affected the TCEQ’s technical review of the application or the fact that WMTX and its experts
blatantly and repeatedly represented false information to a state regulatory agency.

Third, the Proposal for Decision concludes that there is no waste buried under the creek
located between several solid waste management units on the south central and southeastern
portion of the ACL facility. Borings installed in the center of the creek bed during an
investigation conducted in 1999 found MSW buried beneath an approximately 1,200-foot stretch
of the creek at a depth of three to twenty-two feet. Evidence of the presence of the waste under
the creek, taken from an investigation report prepared by the WMTX’s own consultant, was not
contested by WMTX during the Hearing on the Merits. The ramifications of the presence of this
waste in the creek on the application are many. One, this clearly demonstrates that unauthorized
disposal of waste has occurred throughout this portion of the ACL facility. Two, the
unauthorized disposal of waste involved the raising of the creek bed by as much as twenty-two
feet, resulting in the alteration of natural drainage patterns at the ACL facility. Three, water is
allowed to pond over waste, which is a clear violation of state MSW rules. Four, the ponding of

water is so prevalent that wetlands have developed in portions of the creek. Five, the waste has

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER
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created a subsurface conduit which functions much like a French drain to allow ground water
and leachate to flow across the ACL facility and off-site undetected by any ground water
monitoring well. Six, there has been no effort by WMTX to remove the waste or to properly
close the waste in place. Seven, the clear evidence showing that there is waste in the creek raises
doubts regarding other factual findings and legal conclusions described in the Proposal for
Decision, which are premised upon the mistaken belief that there is no waste buried under the
creek.

The discussion below is organized such that common subjects and related Findings of
Fact and Conclusions of Law are presented together, initially focusing on those issues that will
have the most serious adverse impacts on human health and welfare and the environment if they

are not addressed by the Commission.

II. EXCEPTIONS TO PROPOSED FINDINGS OF FACT
AND CONCLUSIONS OF LAW

A. Exceptions Related to the Management of Landfill Gas. Findings of Fact Nos. 162
through 165 and Conclusions of Law Nos. 5, 7 through 11, 21, 22, and 31. :

TIFA excepts to the following Findings of Fact and Conclusions of Law related to

management of landfill gas, as proposed by the Administrative Law Judge:

Finding of Fact No. 162. The Application has a gap in coverage of approximately
3,000 feet along the south side of the perimeter boundary between gas monitoring
probes P-9 west of the Phase I Unit and P-10 east of the Phase I Unit. The
absence of permanent probes between P-9 and P-10 is due to the following;

. a considerable decrease in topography and geologic conditions on
the west end of East Hill which provide a preferential flow path
which surfaces in the topographic low, and

. the presence in this area of the closed Travis County Landfill and
the absence of off-site receptors in this area.

Finding of Fact No. 163. The elevation in the drainage way that runs along the
west boundary of the Phase I Unit and then south of the permit boundary along
the west side of the closed Travis County Landfill becomes lower than the lowest
disposal cell bottoms of the East and West Hills approximately 400 feet south of
the permit boundary, providing a natural vent to atmosphere for any gas that may
migrate southward from the Facility.

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER
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Finding of Fact No. 164. A probe cannot be put through waste in order to
determine if there is methane gas at the location because the waste itself may
produce methane gas so that the probe results would be meaningless.
Accordingly, it is not feasible or advisable to install wells through the waste
interface between the Phase I Unit and the Travis County Landfill.

Finding of Fact No. 165. The Application includes adequate provisions to
manage landfill gas, in compliance with agency rules.

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, if constructed and operated in accordance with
the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and the
attached Draft Permit, will not adversely affect public health or welfare or the
environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will not violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, meets the requirements of 30 TEX. ADMIN. CODE ANN.
§§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application meets the requirements of
30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Conclusion of Law No. 31. The landfill gas monitoring system complies with
30 TEX. ADMIN. CODE ANN. § 330.159.

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER
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WMTX’s application fails to comply with the clear language and intent of the
Commission’s landfill gas management and monitoring rules. The landfill gas management and
monitoring rules are straightforward and clear, and there is no regulatory mechanism to excuse
an applicant from compliance with such rules. Texas Administrative Code Title 30,

Section 330.371 provides, in relevant part:

(a) Owners or operators of all landfill units shall ensure that:
% %k %k

2) the concentration of methane gas does not exceed 5% by
volume in monitoring points, probes, subsurface soils, or other matrices at
the facility boundary defined by the legal description in the permit or
permit by rule.

(b)  Owners or operators of all landfill units shall implement a routine
methane monitoring program to ensure that the standards of subsection (a) of this
section are met.

The landfill gas monitoring system proposed in WMTX’s application has a gap in perimeter
coverage between gas monitoring probes P-9 and P-10. As clearly shown throughout the
application—specifically at Figure ATT6-2, the Gas Probe Location Map, and Figure ATT6-5,
Gas Probe Spacing Between East and West Hills—approximately half of the entire south side of
the perimeter boundary of the ACL facility will not be monitored for gas migration if the
application is approved.!’ The “gap” between gas monitoring probes P-9 and P-10 along the
southern permit boundary is approximately 3,000 feet—over one-half mile—long.'? This gap in
monitoring coverage, i.e., this lack of landfill gas monitoring, is in direct violation of 30 TEX.

ADMIN. CODE § 330.371(a)(2) and (b).

10 30 TEX. ADMIN. CODE § 330.371(a)(2)&(b) (emphasis added).

1 See Exh. APP-202, Austin Community Recycling & Disposal Facility, TCEQ Permit No. MSW-249D,
Permit Amendment Application, Rev. 10 — May 2008, at Tech. Complete 3169 (Vol. V, Pt. III, Att. 6 at
Fig. ATT6-2); see id. at Tech. Complete 3172 (Vol. V, Pt. ITI, Att. 6 at Fig. ATT6-5). Figures ATT6-2 and
ATT6-5 are attached hereto and incorporated herein for all purposes as Attachment 1.

12 See id. at Tech. Complete 3149 (Vol. V, Pt. IIT, Att. 6 § 4.1.1 at 8).
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WMTX’s application provides so-called justifications for this gap in landfill gas
monitoring coverage, both of which are quoted directly in the Proposal for Decision:
“(1) a considerable decrease in the topography and geologic conditions on the west end of the
East Hill; and (2) the presence in this area of the closed Travis County Landfill (MSW-684) and
the absence of off-site receptors in this area.”® Evidence was presented at the Hearing on the
Merits that neither of the “justifications” asserted by WMTX for the gap in landfill gas
monitoring coverage is recognized by TCEQ rules or the federal Subtitle D regulations.

Mr. Pierce L. Chandler, Jr., P.E. testified, based on his review of numerous state and

federal authorities regarding landfill gas monitoring requirements:

The gap shown in the landfill gas monitoring system appears to be in direct
contradiction to state and federal regulatory requirements as well as inconsistent
with site conditions and previous history. Simply put, the area identified in the
ACL Amendment Application as the closed Travis County Landfill, previously
identified as the Phase 1 unit, may represent not only a landfill gas source but also
a landfill-gas-permeable structure capable of allowing landfill gas to readily
migrate to the facility property boundary.

Mr. Chandler specifically testified that the “‘gap’ is a zone representing high gas migration
potential that should be monitored.”’® Mr. Chandler explained that the “gap” in monitoring
coverage is adjacent to an area near the southeast corner of the ACL where off-site migration of
explosive concentrations of landfill gas has previously been addressed.’® Based on his review of
actions that were taken to address these past explosive concentrations of landfill gas,

Mr. Chahdler concluded:

See id.; see also Proposal for Decision, supra note 1, at 45.

14 Exh. TJFA 400, Prefiled Testimony of Pierce L. Chandler, Jr., P.E., at 167 Ins.34-40.
15 Id. at 163 Ins.15-17.
16 See id. at 168 Ins.10-12; see also APP-202, supra note 17, at 3172 (Vol. V, Pt. III, Att. 6 at Fig. ATT6-5).

In March 2005, explosive gas concentrations above the lower explosive limit (“LEL”) were detected in
perimeter gas migration probe P-10, which is at the eastern end of the “gap” in the perimeter gas
monitoring network.
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[1]t appears that there was no effort to look at related gas migration in the “gap”
area. The 2005 Corrective Action and the proposed LGMP ignores the fact that
what is now identified as the Travis County Landfill unit [i.e., the Phase I Unit]
inside the ACL facility is, in all probability, much more gas transmissive than
native soil and could represent a “funnel” to route landfill gas generated inside the
ACL facility across the permit boundary."’

Additionally, while WMTX asserts that there is an “absence of off-site receptors” in the area of
the “gap” in landfill gas monitoring coverage, Figure ATT-6-5 contradicts that assertion.
Figure ATT6-5 depicts a flea market located approximately 300 feet—less than the length of a
football field—south of the ACL permit boundary outside of the “gap” area.’® The Proposal for
Decision does not address these health and safety concerns regarding the “gap” in landfill gas
monitoring coverage.

Similarly, the Proposal for Decision does not address that TCEQ’s rules are clear that the
presence of waste is no reason to not monitor for landfill gas. As identified above, one of
WMTX’s justifications for failing to monitor for landfill gas along this approximately 3,000-foot
stretch of the permit boundary of the ACL “is the presence in this area of the closed Travis
County Landfill.” This obscure reference to the presence of the closed Travis County Landfill is
a reference to the continuum of waste at the southern boundary between the Phase I Unit of the
ACL facility and the closed Travis County Landfill, which will be addressed in more detail
below.

Although waste is buried in the property boundary between the ACL facility and the
closed Travis County Landfill, such waste is simply another “matrix” that must be monitored

pursuant to 30 TEX. ADMIN. CODE § 33 0.371(a)(2).19 That waste is considered a “matrix” was

17 Exh. TIFA 400, supra note 14, at 168 In.24 — 169 In.4.

18 See APP-202, supra note 11, at Tech. Complete 3172 (Vol. V, Pt. III, Att. 6 at Fig. ATT6-5); see also Exh.
TIFA 400, supra note 14, at 168 Ins.2-6.

19 See 30 TEX. ADMIN. CODE § 330.371(a)(2) (identifying other “matrices” at the facility boundary).
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acknowledged by the Executive Director’s landfill gas witness, Mr. Arten J. Avakian, P.G%
Mr. Avakian testified: “. . . well, there is no qualification there. Matrices at the facility
boundary, so it could be anything, whatever happens to be at the boundary.”®! There is nothing
in the evidentiary record, including the background documents for EPA’s adoption of the federal
Subtitle D regulations relating to landfill gas monitoring, to contradict Mr. Avakian’s
interpretation. In fact, the Subtitle D reference materials support this interpretation because they
make it clear that site specific conditions, including the materials through which the gas may
migrate, are to be considered when designing the perimeter monitoring system.”? As identified
by Mr. Chandler, and not contradicted by WMTX or the Executive Director, the waste buried at
the landfill permit boundary is the most permeable strata, i.e., matrix, and would most likely be
the path of least resistance for methane gas migration along that portion of the ACL facility
permit boundary. Thus, based on the language of 30 TEX. ADMIN. CODE § 330.371(a)(2) and
EPA technical guidance, any attempt to interpret the term “matrix” to not include waste fails to
pass a common sense test. One cannot have monitoring of methane released from the waste at
the ACL facility without also monitoring the methane migrating through the waste buried at and

along the permit boundary between the ACL facility and the closed Travis County Landfill.

20 See Tr. at Vol. 11 at 2470 Ins.8-13 (Cross Exam (by Erich Birch) of Arten J. Avakian, P.G.) (Apr. 10,
2009). Mr. Avakian testified: “. .. well, there is no qualification there. Matrices at the facility boundary,
so it could be anything, whatever happens to be at the boundary.

a Id. at Vol. 11 at 2470 In.11-13.

2 EPA’s SOLID WASTE DISPOSAL FACILITY CRITERIA TECHNICAL MANUAL provides:

The direction in which landfill gas will migrate is controlled by the driving gradient and
gas permeability of the porous material through which it is migrating. Generally, landfill
gas will migrate through the path of least resistance.

% % %

The number and location of gas probes is also site-specific and highly dependent on
subsurface conditions, land use, and location and design of facility structures.
Monitoring for gas migration should be within the more permeable strata.

Exh. TIFA 405, OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE, U.S. EPA, SOLID WASTE DISPOSAL
FACILITY CRITERIA TECHNICAL MANUAL, EPA530-R-93-017, at 90 & 92 (Nov. 1993) (emphasis added).
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The Proposal for Decision does address an issue regarding the legal interpretation of a
portion of 30 TEX. ADMIN. CODE § 330.371(a)(2), which states, in relevant part: “at the facility
boundary defined by the legal description in the permit.”” WMTX attempted to interpret the
above language in a new and unfounded manner in order to further justify its design of the
landfill gas monitoring network. Specifically, WMTX argued that 30 TEX. ADMIN. CODE
§ 330.371(a)(2) only applies to “landfill units,” not the entirety of the ACL facility. The
Proposal for Decision appropriately recognizes that WMTX’s argument is an incorrect
interpretation of the applicable rule. The Proposal for Decision correctly identifies that 30 TEX.
ADMIN. CODE § 330.371(a)(2) specifically refers to the “facility” boundary, and the facility
boundary is the permit boundary between the ACL facility in the area of the Phase I Unit and the

12*  Here, the Proposal for Decision recognizes the legal

closed Travis County Landfil
applicability of Section 330.371(a)(2), but then nevertheless concludes that this rule somehow
does not apply to this particular MSW landfill.

The Proposal for Decision mentions the “decrease in topography and geologic

2% ag somehow negating the need for

conditions . . . which provide a preferential flow path . .
landfill gas monitoring in this area of the ACL facility. Under this line of reasoning, any MSW
landfill that could show a preferential flow path could exclude portions of the landfill from
landfill gas monitoring requirements, something clearly not allowed pursuant to 30 TEX. ADMIN.
CODE § 330.371(a)(2). Further, the presence of the closed Travis County Landfill and absence
of off-site receptors near this area of the ACL facility is not only factually incorrect, but even if

true, are not bases pursuant to Section 330.371(a)(2) for ignoring the landfill gas monitoring

requirements. The fact that a landfill gas monitoring probe put into waste may detect methane

30 TEX. ADMIN. CODE § 330.371(a)(2); see also Proposal for Decision, supra note 1, at 46.
See Proposal for Decision, supra note 1, at 46.

% Id. at 45.
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gas that is actually being produced by the waste itself simply shows that remedial efforts are
required, i.e., landfill gas is in fact present at the landfill property boundary and poses a threat to
off-site receptors. WMTX is requesting a permit amendment to continue operating the ACL
facility at this location, and therefore, must demonstrate compliance with all regulatory
requirements.

The Proposal for Decision recognizes that 30 TEX. ADMIN. CODE § 330.371(a)(2) and (b)
applies to the ACL facility and that it applies to the entirety of the facility, but instead of
applying the clear language of Section 330.371(a)(2) to WMTX’s application, the Proposal for
Decision applies a “feasibility” test that is not present in the rule. The Proposal for Decision
states: “The ALJ agrees with Applicant and the ED that there is no feasible method for
Applicant to place probes in the waste continuum along the southern boundary of the Facility.”*
The feasibility of whether probes can be placed at any location along the facility boundary is
irrelevant to the interpretation of 30 TEX. ADMIN. CODE § 330.371(a)(2). And, it is especially
irrelevant, since the rule itself contemplates putting monitoring probes into other “matrices,”
such as waste.

In adopting WMTX’s flawed rationalization for not placing landfill gas monitoring
probes in the continuum of waste, as required by 30 TEX. ADMIN. CODE § 330.371(a)(2), the
Proposal for Decision specifically states that the ALJ “agrees that the methods suggested by
TJIFA such as the removal of the waste or the building of a slurry wall are not required by the
applicable rules.” Such is simply not an accurate interpretation of 30 TEX. ADMIN. CODE
§ 330.371(a)(2). While the rule may not specifically identify these options as methods of
compliance, it requires one simple thing from permittees: perimeter landfill gas monitoring. If
the methods suggested by TIFA are the only methods with which WMTX can comply with the

perimeter landfill gas monitoring requirement, then the methods suggested by TIJFA are

% See id.
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requirements of the applicable rule. In truth, any method that would allow WMTX to monitor
the perimeter boundary between the ACL facility and the closed Travis County Landfill would
ensure compliance with TCEQ’s rules, but WMTX failed to include any provisions for such
monitoring in the application.

“Catastrophic results may occur if methane levels remain unchecked . . . . The Agency
[EPA] believes that methane monitoring is critical because it provides an early warning of
potential methane build-up that may lead to explosions . . . 227 The landfill gas monitoring rules
are truly health and safety rules.”® They are in place to protect the health and safety of persons
and property near MSW landfills because of the recognized “catastrophic results” associated
with landfill gas buildup,”® and thus, there are no exceptions defined in TCEQ’s MSW rules or
the federal Subtitle D regulations to allow permittees to avoid the required perimeter landfill gas
monitoring. The “feasibility” of complying with a health and safety rule cannot be at issue. For
example, would a “feasibility” test be applied if an industrial complex, a residential
neighborhood, or even a school, was on the adjacent property? Only the public health and safety

can be considered, and thus, the Findings of Fact identified above must be revised and WMTX’s

7 Exh. TIFA 104, 56 Fed. Reg. 50,978, 51,051-052 (Oct. 9, 1991).
% The Executive Director’s expert witness, Mr. Avakian, testified:
Q. Okay. Would it appear to you that this rule is just to make sure that methane
does not cross the property boundary?
A. 1 think so.
Q. And as a part of the basis for this rule to be protective of human health and the
environment?
A. Specifically human health.

Tr. at Vol. 11 at 2470 In.14-20 (Cross Exam (by Erich Birch) of Arten J. Avakian, P.G.) (Apr. 10, 2009).

» Although not in the evidentiary record in this proceeding, subsequent to the Hearing on the Merits, on

August 1, 2009, there was a fire at the Austin County Flea Market, which operates on the site of the closed
Travis County Landfill, a mere 300 feet from the ACL facility. Had methane gas been present in the area,
either generated by the closed Travis County Landfill or migrating from the ACL facility, the consequences
of the fire could have been much worse.
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application must be denied because it fails to comply with 30 TEX. ADMIN. CODE § 330.371(a)(2)

and (b).

TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 162. The Application has a gap in coverage of approximately
3,000 feet along the south side of the perimeter boundary between gas monitoring
probes P-9 west of the Phase I Unit and P-10 east of the Phase I Unit. The
o cH > ceHaRen H-OBE v, e€H aP . 1 s il
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facility boundary between the Phase I Unit of the Facility and the closed Travis
County Landfill.

i i i & - 30 EX.
ADMIN. CODE & 330.371(a)(2) identifies that monitoring probes can be put
through other “matrices.” which would include waste.

Finding of Fact No. 165. The Application does not includes adequate provisions
to manage landfill gas, in compliance with agency rules.

~ Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet-met its burden
with respect to all referred issues-exeept-the-propesed-hours-ofoperation

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
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HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, even if constructed and operated in accordance
with the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and
the attached Draft Permit, will aet-adversely affect public health,-ex welfare, and
or the environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, fails to includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, swillset-violates the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts 1
and II of the Application, does not meets the requirements of 30 TEX. ADMIN.
CODE ANN. §§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application does not meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Conclusion of Law No. 31. The landfill gas monitoring system does not comply
complies with 30 TEX. ADMIN. CODE ANN. § 330.159.

B. Exceptions Related to the Permit History. Findings of Fact Nos. 35 and 36 and
Conclusions of Law Nos. 5, 7 through 9, 11, 19, 20, 24, 47, and 49.

TIFA excepts to the following Findings of Fact and Conclusions of Law related to the

Permit History for the ACL facility, as proposed by the Administrative Law Judge:

Finding of Fact No. 35. Disposal of industrial solid waste at the IWU was
discontinued in June 1972, and closure operations including the construction of a
5-feet clay cap over the IWU continued until early 1973.

Finding of Fact No. 36. In the latter part of 1973 Industrial Waste Materials
Management, Inc. sold the ACRD Facility to Longhorn Disposal Service, which
continued to dispose of both municipal and industrial wastes in the Phase I Unit of
the facility (on which closure operations occurred in approximately 1979,
including the construction of a 1.5 feet to 12.5 feet clay cap over the Phase I
Unit).

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
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relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, if constructed and operated in accordance with
the Solid Waste Disposal Act, 30 Tex. Admin. Code Ann. Chapter 330, and the
attached Draft Permit, will not adversely affect public health or welfare or the
environment.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will not violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 19. Part I of the Application meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c)(1), and 330.59.

Conclusion of Law No. 20. Part II of the Application meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c), and 330.61.

Conclusion of Law No. 24. Applicant has shown that it will comply with the
operational prohibitions and requirements in 30 Tex. Admin. Code Ann. §§ 330.5,
330.111 [sic] —330.139.

Conclusion of Law No. 47. The IWU stopped accepting waste prior to October 9,
1991; therefore, they only regulatory requirements that apply to the IWU are the
limited closure and post-closure care provisions of 30 TEX. ADMIN. CODE ANN.
§§ 330.5, 330.453, and 330.463.

Conclusion of Law No. 49. The Phase I Unit area stopped accepting waste prior
to October 9, 1991; therefore, the only regulatory requirements that apply to the
Phase I Unit area are the limited closure and post-closure care provisions of
30 TEX. ADMIN. CODE ANN. §§ 330.5, 330.453, and 330.463.

As identified in the Findings of Fact set out above, the Administrative Law Judge
concluded that two units of the ACL facility—the Industrial Waste Unit (“IWU”) and the Phase I

Unit—were closed in the 1970s. This conclusion is not supported by the great weight of the
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evidentiary record in this proceeding. While a number of figures presented in the application
label both areas as “closed,” WMTX was unable to present any actual, substantiated,
documentary evidence demonstrating that either unit was closed pursuant to applicable
regulations. In other words, WMTX could not produce any written documentation
demonstrating that either the IWU or the Phase I Unit was ever officially acknowledged by
TCEQ as closed. Simply placing dirt on top of a landfill and walking away is not the same as
closing the landfill in accordance with MSW rules intended to ensure that the waste in the
landfill does not pose an on-going or future threat to human health and safety. Through this
application, WTMX is requesting authorization to continue waste receipt at the ACL facility,
while ignoring its obligations for the waste that has already been disposed at the site.

The importance of the IWU and the Phase I Unit to the protectiveness of the design of the
ACL facility as set out in the application can only be understood in the context of the history of
operation of both units. Such history also addresses the failure of WMTX to close the IWU and
the Phase I Unit, both actually and pursuant to applicable TCEQ rules.

The site of the ACL facility has been operated as a MSW disposal facility since as early
as 1970. At that time, the MSW landfill site was operated by Universal Disposal. Beginning in
1971, and possibly before, Industrial Waste Materials Management (“IWMM™), a predecessor
operator of the site of the ACL facility, disposed of industrial wastes in an approximately

2% The original

9.5-acre area within the MSW landfill operated by Universal Disposal
authorization for acceptance of industrial wastes from the Texas Department of Water Resources

(“TDWR?”) was a temporary emergency authorization issued to TWMM.*!

0 See Exh. TIFA 200, Prefiled Direct Testimony of Robert S. Kier, Ph.D., P.G., at 45 Ins.11-18.

3 See Exh. TIFA 2, Memorandum from Rusty Fusilier to Don Haufe 2 (Feb. 5, 1997), at WM-028304. “The
industrial wastes were disposed on the MSW site “just north of the municipal waste disposal area.” Id.
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On February 14, 1972, IWMM applied for a permit to dispose of “spent acids, caustics,
solvents, hydrocarbons, and contaminated process waste”—wastes that were then considered
industrial wastes and would now be considered hazardous wastes.’”> The permit sought by
IWMM was not issued, and the TDWR ordered the IWMM site closed in June 1972 through a
cease and desist order, apparently due to land use and potential ground water contamination

3 The MSW landfill site operated by Universal Disposal continued to operate,

concerns.’
specifically: “Disposal of municipal solid waste in the area south of the industrial solid waste
disposal area continued . . . ** The area of disposal of industrial and hazardous waste by
IWMM has historically been referred to as the IWU.

While the TDWR ordered the IWU to be closed in June 1972, there was no documentary
evidence or even supported anecdotal evidence presented by WMTX that the IWU was actually
closed either at that time or later. Witnesses for WMTX testified that they only knew
anecdotally that the IWU was closed.®> Conversely, evidence was presented that the IWU was
never closed pursuant to applicable Commission (or predecessor agency) rules. For example,
Mzr. Robert S. Kier, Ph.D., P.G., after a review of over thirty years worth of documents related to
the ACL facility, testified that that he had noted that the disposal pits were still evident on aerial
photographs taken on February 4, 1973, along with a new pit, which contained a dark fluid,

6

across the creek to the west of the original fluid disposal pits.*® The new pit, labeled on some

2 See Exh. TIFA 203, Commercial Industrial Solid Waste Application for Site Registration in Accordance
with Board Order 70-0529-7, at 1 (Feb. 14, 1972), at 005.
3 See Exh. TIFA 200, supra note 30, at 48 Ins.3-4 & 7-9; see also Exh. TIFA 21, Corrections to Prefiled

Testimony of Robert S. Kier, Ph.D., P.G., at 2; Exh. TJFA 203, John P. Sutton, Hearing Commission
Report, Industrial Waste Materials Mgmt., Inc. at 3 (May 17, 1972), at 022.

34 Exh. TIFA 2, supra note 31, at 1 (WM-028304).

3 See, e.g., Tr. at Vol. 2 at 101 Ins.9-12 (Cross Exam (by Erich Birch) of Donald J. Smith) (Mar. 30, 2009);
see also id. at Vol. 3 at 329 Ins.8-23 (Cross Exam (by Erich Birch) of Charles G. Dominguez, P.E.)
(Mar. 31, 2009).

36 See Exh. TIFA 205, Robert S. Kier, Ph.D., CPG, “Industrial/Hazardous Waste Disposal and Remediation,
Waste Management, Inc.’s Austin Community Landfill” at 3 (May 28, 1998), at 009.
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photographs as “Acid Pit #4,” was evident on aerial photographs taken through November 1980,
but “was obliterated by subsequent MSW filling activities.”™’ Dr. Kier concluded: “When the
IWMM site was ordered closed, it was also ordered that the acid pits be neutralized and the
contents spread in a thin layer in an excavated area and covered with soil; it is not known
whether this was ever done.”® It is not known whether this was ever done because, after an
exhaustive search of three decades of records, Dr. Kier found no written documentation of

closure. Additionally, WMTX did not produce any substantiated evidence at the Hearing on the

<Merits that the IWU had been closed.

Industrial wastes were again received at the site of the ACL facility starting in
approximately 1976. At that time, the Texas Department of Health (“TDH”) authorized
Longhorn Disposal Services to accept, from within the Austin area, certain industrial wastes that
would now be classified as hazardous.*® Permission to accept these wastes was revoked later in
1976 when TDH discovered that Longhorn Disposal Services was accepting waste from areas
outside of Austin, including areas near the cities of Waco and Houston.”® While it is unclear
exactly where these industrial and hazardous wastes were disposed at the site of the ACL facility,

a 1975 drawing of the facility identifies locations of waste disposal areas and plans for future

3 Id. With regard to Acid Pit #4, Dr. Kier identified that it was not located in what was designated as the
IWU and that it appeared not to have been developed pursuant to a state-issued permit and without being
part of any particular unit at the ACL facility. See Tr. at Vol. 7 at 1419 Ins.7-14 (Cross Exam (by Jim
Blackburn) of Robert S. Kier, Ph.D., P.G.) (Apr. 6, 2009). WMTX fails to account for the location of, or
even the former existence of, Acid Pit #4 in the application.

38 Exh. TIFA 205, “Industrial/Hazardous Waste Disposal,” supra note 36, at 3 (009).

3 See Exh. TIFA 200, supra note 30, at 48 Ins.21-23. The industrial wastes disposed during the
1976 timeframe included acetone, styrene, methylene chloride, inks, and lubricants. See id. at 49 Ins.7-9;
see, e.g., Exh. TIFA 203, Letter from Stephen A. Miller, Glastron Boat Co., to Art Elsass, Longhorn
Disposal Service, Inc. (Apr. 7, 1976) (identifying acetone, polyester resin sludge, styrene, and methylene
chloride), at 026; Exh. TIFA 203, Letter from Ernest J. Schmidt, Robert R. Hammond & Assocs., to
Longhorn Disposal Service (Apr. 7, 1976) (identifying acetone, styrene, pigmented resin, and liquid resin),
at 027.

40 See Exh. TIFA 200, supra note 30, at 49 Ins.19-21.
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waste disposal as contemplated at that time.*! Based on the 1975 drawing, it is very possible that
the industrial wastes accepted during the 1976 timeframe were disposed in the area of the IWU
or the Phase I Unit. In addition to the industrial solid waste disposed in the IWU, this unit was
also used for the disposal of MSW. A boring investigation conducted in 1999 and 2000 revealed
that extensive disposal of MSW occurred subsequent to the disposal of the industrial waste.
Additional details regarding this boring investigation will be addressed below; however, the
investigation results reveal a layering of industrial solid waste, soils, and MSW in portions of the
WU 2

Municipal solid waste was disposed in an area directly to the south of the TWU,
historically known as the Phase I Unit.*® In fact, a report prepared for WMTX identified: “The
original area of municipal waste disposal at the site was in the south central portion of the site in
an area currently designated “Phase 1.7** The Phase I Unit was the MSW disposal unit south of
the TWU that adjoins the closed Travis County Landfill to the south of the ACL facility.*
Again, it is not known whether the Phase I Unit was ever closed. After an exhaustive search of
three decades of records, Dr. Kier found no written documentation of closure. Additionally,
WMTX did not produce any substantiated evidence at the Hearing on the Merits that the Phase I

Unit had been closed.

“ See id. at 50 1ns.3-9; see also Exh. TJFA 203, Site Plan, Municipal Solid Waste Disposal Site, Longhorn
Disposal Serv., Sheet 2 of 3 (July 18, 1974, revised Oct. 10, 1975), at 024; Exh. TJFA 203, Site Plan,
Municipal Solid Waste Disposal Site, Longhorn Disposal Serv., Sheet 3 of 3 (July 18, 1974, revised
Oct. 10, 1975), at 025.

2 See, e.g., Exh. APP-202, supra note 11, at Tech. Complete 2434 (Vol. IV, Pt. III, Att. 4, appx. E at Boring
Log Hole No. B-99-33.

3 See, e.g., Exh. TIFA 205, “Industrial/Hazardous Waste Disposal,” supra note 36, at 3 (009).

44 Exh. TJFA 5, Rust Environment & Infrastructure, “Work Plan for Evaluation of Subsurface Conditions at

the Austin Community Landfill Phase I and Old Wet Weather Areas,” at 1 (June 19, 1995), at WM-
064091; see also id. at Fig. 2 (WM-064102); see also Exh. TIFA 6, Texas Dep’t of Health Municipal Solid
Waste Landfill Site Soils and Liner Evaluation Questionnaire, Austin Community Disposal Co., Inc.,
Permit No. 249-A at Att. 6 (Sectorized Fill Layout) (Sept. 8, 1982), at MW-032544.

45 See, e.g., Exh. TIFA 203, Site Plan, supra note 41, at Sheet 2 of 3 (024).
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There is simply no conclusive evidence that the IWU and the Phase I Unit are “closed,”

as that term is used by TCEQ and EPA. WMTX never even bothered to attempt to prove that the

two units were closed at the Hearing on the Merits. Neither witnesses for WMTX nor the

Executive Director of TCEQ could identify that either unit had been closed. WMTX’s engineer

of record, Mr. Charles G. Dominguez, P.E., testified that his use of the word “closed” with

regard to what is now the Phase I unit and the IWU was only intended to mean “that it was no

longer accepting waste.”*® Mr. Dominguez testified:

Q.

A.

A.

Have you seen any document in your review of the files that discusses the
closure for that industrial waste landfill?

The closure in terms of regulations, the regulated closure, or the — I’ve
seen — excuse me. I’ve seen documents that described the placement of
soils over the landfill. I don’t recall seeing anything related to the closure
as might be defined by the regulations.

And what about the Phase I unit that I think we’re referring to it now, the
Phase I unit of the Travis County landfill closed unit as identified on the
permit application? Have you seen any documents discussing the actual
closure as far as the regulations are concerned for the Phase I unit?

No, I haven’t —not that I recall.*’

Mr. Matthew Udenenwu, testifying for the Executive Director, provided similar testimony:

Q.

You stated there that, “Two closed waste disposal units, the Industrial
Waste Unit and the Travis County Landfill, are located on and adjacent to
southwest of the closed East Hill section of the Facility.” What did you
mean by that?

We can start with the word “closed.” What did you mean by “closed”?
Okay. This simply reflects what is contained in the application.

46

47

Tr. at Vol. 2 at 316 In.24 — 317 In4 (Cross Exam (by Erich Birch) of Charles G. Dominguez, P.E.)

(Mar. 31, 2009). Mr. Dominguez testified:

Id.

Q. Now, the name that’s on that unit [the Phase I Unit] — has the word “closed” in

parentheses behind it. What’s the significance of adding “closed” on that name?

A. I don’t — I don’t know that there’s any significance. I just intended that to mean that it

was no longer accepting waste.

Id. at Vol. 3 at 329 Ins.8-23.
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Q. So you were just basing this sentence on information that was provided to
you by the Applicant?

A. That’s correct.

Q. Have you seen anything from the Applicant indicating that these units that
you referred to in this sentence are closed, other than what was
represented in the application?

A. No.*8

While WMTZX points to documents in the evidentiary record as somehow being evidence that the
Phase I Unit and the IWU were officially closed pursuant to applicable regulatory requirements,
none of the identified documents actually demonstrate the regulatory closure of either unit. All
documents identified by WMTX are anecdotal, second- and third-hand descriptions of the
history of the IWU. None of the documents states that any owner or operator of the ACL
facility, and specifically the Phase I Unit and the IWU, completed closure in a regulatory sense.
Even the Proposal for Decision never cites to any particular document evidencing closure of
either unit. Neither the IWU nor the Phase I Unit was ever closed under applicable regulatory
standards at any time.

WMTX also argued that the “closure” dates for the Phase I Unit and the IWU were the
dates that wastes were last disposed in each unit. First, the date that waste was placed in an
authorized solid waste management unit is not the closure date as defined in the MSW rules.”
Instead, a MSW unit is closed when waste receipt has ceased and the operator has undertaken the
additional technical closure procedures defined in the MSW rules to permanently isolate the
waste from the environment, implement maintenance and monitoring of the closed landfill unit,
formally request closure from the regulatory agency, receive written confirmation of closure
(assuming the regulatory agency does not instead require additional closure activities of the

permittee based on the agency’s review of the closure documents and inspection of the facility),

“ Id. at Vol. 11 at 2384 In.13 — 2385 In.8 (Cross Exam (by Sharon Talley) of Matthew Udenenwu) (Apr. 10,
2009).
“ See 30 TEX. ADMIN. CODE § 330.21 & ch. 330, subch. K.

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER

23



——

SOAH DOCKET No. 582-08-2186
TCEQ DOCKET NO. 2006-0612-MSW

complete the post-closure care period requirements, and be released from post-closure care
requirements after being inspected by the regulatory agency.>

A reading of applicable Commission rules, both now and historically, does not support a
finding that the IWU and the Phase I Unit are closed. The federal Subtitle D regulations, as
promulgated in 1991, did not override, replace, or eliminate the relevant state rules that were in
place at that time, rules which required landfill units, such as the IWU and the Phase I Unit, to go
through a process in order to be accepted as finally closed and required approval of the
completion of the post-closure care period.

As early as 1977, Texas’ MSW management regulations required that permittees provide
notice of closure to the applicable state agency, then the TDH, that the site be inspected by TDH,
and that TDH acknowledge the termination of operations and closure of the site. The 1977

MSW management regulations stated:

At least 60 days prior to completion of disposal operations or abandonment of a
site, the site operator shall notify the Department and provide a closure plan and
schedule. The Department will conduct a final inspection of the site to ensure
proper closure. After the site has been properly closed and if the site is Type I,
Type II, or Type IIL, the site operator shall prepare an “Affidavit to the Public”
and cause the same to be filed in the Deed Records in the Office of the County
Clerk of the county in which the site is located. . . .

Following receipt of the appropriate instrument, i.e., a certified copy of the
“Affidavit to the Public” or the sworn statement, and an inspection report
indicating satisfactory closure of the site, the Department Director will
acknowledge the termination of operations and closure of the site.”!

The November 1980 MSW management regulations added a “post-closure maintenance”

requirement for the first year after closure to address erosion, vegetative growth, leachate or

50 See id.
51 Texas Dep’t of Health, Municipal Solid Waste Management Regulations § F-2.15 at 46 (Apr. 1977),

attached hereto and incorporated herein for all purposes as Attachment 2. The term “Solid Waste Disposal
Site” was defined as “a plot of ground designated for the disposal of solid waste.” Id. § A-4.27.
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methane migration, subsidence, and ponded water.”> The 1980 regulations also noted that if
problems persisted beyond the first year, then maintenance would continue until the problems
were solved.” By 1985, the post-closure maintenance period had been extended to five years
and even longer if problems persisted.**

Simply put, as early as 1977 there were specific closure requirements, and as early as
1985, a minimum of a five-year post-closure care period was required. These regulatory
provisions clearly required WMTX to take an affirmative action, i.e., provide notice, develop a
closure plan, and implement post-closure care maintenance procedures, and those requirements
only became more stringent between 1977 and 1993. There is nothing in the evidentiary record
to even hint that WMTX took such an affirmative action to close the IWU or the Phase I Unit in
compliance with state regulatory requirements. WMTX has not taken the steps necessary to seek
closure of the Phase I Unit or the IWU, has not entered a one-year or a five-year post-closure
care period, and has not been released from the required post-closure care period. In fact, it is
highly unlikely that WMTX could have been released from any post-closure care period for these
units. As early as 1972, ground water contamination could not be ruled out by IWMM, and

ground water contamination was documented at least as early as 1980 and again throughout the

52 See Texas Dep’t of Health, Municipal Solid Waste Management Regulations, Stock No. 2-102 § F-2.16(g)
at 70 (Nov. 1980), attached hereto and incorporated herein for all purposes as Attachment 3.

53 See id.

54 See Texas Dept’ of Health, Municipal Solid Waste Management Regulations, Vol. 1, Stock No. 2-102a
§ 325.153 (Apr. 1985), attached hereto and incorporated herein for all purposes as Attachment 4. With
regard to the post-closure maintenance period, the 1985 regulations stated:

For at least the first five years after closure, the site operator shall maintain the right-of-
entry and periodically inspect his closed site and correct as necessary any problems
associated with erosion of cover material, vegetative growth, leachate or methane
migration, and subsidence or ponding of water on the site. If any of these problems
persist for longer than the first five years, the site operator shall be responsible for their
correction until the department determines the problems have been adequately resolved.

Id. (emphasis added).
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1990s.” By failing to close the IWU and the Phase I Unit by the 1993 Subtitle D deadline, the

post-closure care period for each unit is now thirty years under applicable Commission rules.*®
Also, TCEQ’s MSW rules plainly recognize the status of the IWU and the Phase I Unit in

relation to the other portions of the ACL facility. The MSW rules define three terms, “active

2% <<

disposal area,” “active life,” and “active portion,” distinguishing between portions of a
MSW landfill that are active disposal areas, and portions of a MSW landfill that are still active
because they have not been closed.”” Even if the IWU and Phase I Unit are not actively
receiving waste, TCEQ’s MSW rules recognize that until the affirmative act of completing
closure and obtaining a certification of closure have been finalized, these units of the ACL
facility are still “active.” The substantive definitions of “active life” and “active portion” have
been in effect since at least the adoption of the federal Subtitle D regulations in Texas in 1993,

and the consequences of WMTX’s failure to close these units at that time were clear in 1993 and

are still clear today. The IWU and the Phase I Unit have not been closed, and WMTX must

5 See Exh. TIFA 203, Hearing Commission Report, supra note 55, at 3 (022); Exh. TIFA 203, Texas Dep’t
of Water Resources Interoffice Memorandum from Don Wyrick, R.S. to Gary Schroeder (Aug. 22, 1980),
at 049 (identifying that volatile organic compounds (VOCs), including xylene, benzene, and napththalene,
now identified as hazardous wastes, were detected in wells monitored at the site of the ACL facility); Exh.
TIFA 205, “Questions and Answers with Respect to the Austin Community Landfill” at 2 (002)
(identifying that in 1991 five of the six ground water monitoring wells “showed sufficiently abnormal water
quality that the TDH expressed concern” and that in 1995 VOCs, including 1,1-dichioroethane,
tetrachloroethene, and trichloroethene, were detected in ground water monitoring well MW-5 and ground
water monitoring well MW-6 showed elevated concentrations of total organic carbon (TOC), iron, and

manganese).
56 See 30 TEX. ADMIN. CODE § 330.463(b)(1).
57 See id. §§ 330.3(2), (3), & (4). The term “active disposal area” is defined as “[a]ll landfill working faces

and areas covered with daily and alternative daily cover.” Id. at § 330.3(2). The term “active life” is
defined as “[t]he period of operation beginning with the initial receipt of solid waste and ending at
certification/completion of closure activities in accordance with §§330.451 — 330.459 of this title (relating
to Closure and Post-Closure).” Id. § 330.3(3). The term “active portion” is defined as “[t]hat part of a
facility or unit that has received or is receiving wastes and that has not been closed in accordance with
§§330.451 —330.459 of this title (relating to Closure and Post-Closure).” Id. § 330.3(4).

%8 See 18 Tex. Reg. at 4030-43 (June 18, 1993).
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show that the current permit application appropriately addresses these units, including ground
water monitoring and landfill gas monitoring requirements.

By now trying to claim that both the IWU and the Phase I Unit are closed, WMTX is
seeking to evade responsibility for the hazardous and industrial waste, as well as the old MSW,
buried on the site of the ACL facility. It must also be noted that WMTX has attempted to ignore
and treat as closed—without a basis in the evidentiary record—those areas where MSW is buried
in the creek between the IWU and the Phase I Unit, a disposal area that was never even
authorized to receive MSW.

WMTX also attempted to avoid responsibility for what the Administrative Law Judge
refers to as the Phase I Unit. While the Administrative Law Judge uses the terminology for that
area that has historically been used by WMTX, i.e., the Phase I Unit, it is not the terminology
used by WMTX in the application itself. Throughout the application, WMTX refers to the
Phase I Unit as the “Travis County Landfill (Closed).”59 As identified at the Hearing on the
Merits, that same area, prior to the application for Permit No. MSW-249D, had routinely, and
correctly, been referred to as the Phase I Unit of the ACL facility. In the application, WMTX
affirmatively represented to TCEQ that this unit was part of the old Travis County landfi1l.%
With regard to WMTXs representations regarding the Phase I Unit, Mr. Avakian, a witness for

the Executive Director, testified:

Q. Now, I have a question for you, to switch gears here, about what’s
identified as the old Travis County Landfill. Are you familiar with that
part of the facility?
A. Yes.
59 See, e.g., Exh. APP-202, supra note 11, at Tech. Complete 590 (Vol. II, Part III, Site Development Plan at
Fig. ATT1-2).
60 See Exh. TIFA 3, Austin Community Recycling & Disposal Facility, TCEQ Permit No. MSW-249D,

Permit Amendment Application, Rev. 2 — Mar, 2006 at pts. I&II § 1.1 at 1; see also Tr. at Vol. 11 at 2438
In.19 — 2439 In.3 (Cross Exam (by Erich Birch) of Arten J. Avakian, P.G.) (Apr. 10, 2009).
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Q. And I think during our deposition, you indicated that the Applicant had
represented that the part of the facility was actually an extension of the
Travis County Landfill. Do you recall that?

A. Yes.®!
WMTX’s misrepresentation was, in fact, the basis for MSW permitting staff allowing WMTX to

move the proposed Point of Compliance (“POC”) ground water monitoring system such that the
Phase I Unit is excluded from ground water monitoring under the application.®

During the Hearing on the Merits, WMTX abandoned its strategy to pawn-off the Phase I
Unit as part of the old closed Travis County Landfill and shed its references to “Travis County
Landfill (Closed),” instead referring to it then, and continuing in its Closing Argument, by its true
name—the Phase I Unit. That same name is now used in the Proposal for Decision.
Significantly, while this area is now referred to as the Phase I Unit, neither WMTX nor the
Administrative Law Judge has made any attempt to revise the application or to require revision
to the application, as appropriate, to delete all references to “Travis County Landfill (Closed).”

Until this is done, the application will continue to misrepresent the ACL facility. Additionally,

o Tr. at Vol. 11 at 2438 In.19 — 2439 In.3 (Cross Exam (by Erich Birch) of Arten J. Avakian, P.G.) (Apr. 10,
2009). Similarly, Mr. Udenenwu, also testifying for the Executive Director, stated:

Q. But was it the TCEQ that decided to label the Phase I area as Travis County
Landfill or was that a decision made by Waste Management?

A. Again, we had said in the past that this is sentiment expressed by Waste
Management, which the review staff instructed them to put it down on paper.
So it was Waste Management’s decision, not TCEQ.

Id. at 2387 Ins.11-19 (Cross Exam (by Sharon Talley) of Matthew Udenenwu) (Apr. 10, 2009).

62 See Exh. TIFA 8, Letter from Lou Ann Lowe, P.E. & Charles G. Dominguez, P.E., Golder Assocs., to
Matthew Udenenwu, TCEQ, at 8 (Mar. 1, 2006), at ED 0009913. The POC ground water monitoring
system, as detailed in the early versions of the application for Permit No. MSW-249D, was coterminous
with the southern permit boundary of the ACL facility. See Exh. TIFA 9, Fig. ATT4-19B, Proposed
Groundwater Monitoring System Central, signed and sealed by Mr. Jay A. Winters, P.G. (Aug. 24, 2005);
see also Exh. TIFA 10, Fig. ATT4-19C, Proposed Groundwater Monitoring System East, signed and sealed
by Mr. Jay A. Winters, P.G. (Aug. 24, 2005). The POC was first revised with WMTX’s March 1, 2006
response to a TCEQ-generated Notice of Technical Deficiency (“NOD”). See Exh. TIFA 8, supra note 62,
at 8 (ED 00009913). At that time, WMTX moved the POC to a location interior to the ACL facility
ostensibly to ensure that the POC was located no more than 500 feet from the hydraulically downgradient
limit of a waste management unit boundary. See id. It appears that such a decision was based on
Mr. Dominguez’s inaccurate representation to TCEQ that the IWU and the Phase I Unit were closed.
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since it is clear that TCEQ allowed the POC ground water monitoring system to be moved based
on the misrepresentation, the evidentiary record cannot and does not demonstrate that the
Executive Director would also find that the current POC ground water monitoring system would
comply with all applicable MSW rules if the Phase I Unit was accurately represented as part of
the ACL facility instead of part of the closed Travis County Landfill.

By avoiding responsibility for the IWU and the Phase I Unit, WMTX was also seeking to
avoid responsibility for the economically unattractive task of conducting required ground water
monitoring and landfill gas monitoring of the IWU and the Phase I Unit. Because of the passage
of more than three decades and the availability of more and better information regarding ground
water quality both at the ACL facility and at neighboring properties, as will be discussed in more
detail below, there is now evidence that the IWU is leaking, resulting in ground water
contamination both at the ACL facility and beneath adjacent properties.®’

As addressed in detail above, the IWU and the Phase I Unit were never properly or
officially closed pursuant to applicable agency rules. No substantiated evidence was presented
otherwise. Thus, the Findings of Fact identified above and the related discussion in the Proposal
for Decision are in error, and such Findings of Fact and the related Conclusions of Law must be

revised, and the application denied.

6 See, e.g., Exh. TIFA 200, supra note 30, at 56 Ins.6-17; see also Exh. TIFA 203, TDWR Interoffice
Memorandum, supra note 55, at 049; Exh. TJFA 205, Robert S. Kier, Ph.D., P.G., “Mitigating Factors
Related to Recognition of Potential Ground Water Contamination Emanating from the Austin Community
Landfill, at 1 (049); Tr. at Vol. 7 at 1344 Ins.4-5 (Cross Exam (by Annalynn Cox) of Robert S. Kier, Ph.D.,
P.G.) (Apr. 6, 2009) (testifying that there is ground water contamination indicated at the Applied Materials
facility from 1990 through August 2008); Exh. TJFA 209, PBS&J, Inc., “Ground Water Monitoring Results
for the Applied Materials Harris Branch Facility, July 2002” (Oct. 2002) (identifying semi-volatile organic
compounds (SVOCs) in ground water samples taken from the ground water monitoring wells at the
Applied Materials facility); Exh. TIFA 24, Summary of Available IWU Analytical Data (indicating that
VOCs, including 1,4-dioxane, methylene chloride, and 1,2,4-trichloro-benzene, have repeatedly been
detected in the wells monitored in the vicinity of the IWU).
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T.JFA’s Proposed Modified Findings of Fact and Conclusions of Law:

F1nd1ng of Fact No 35 —-Dispesal—ef—mdus*e&al—sehé—was%%afe—the—%—was

Hazardous and
industrial wastes were disposed in the IWU. MSW was disposed over the
hazardous and industrial waste in the area of the IWU.

Finding of Fact No. 35A. The IWU was never properly closed pursuant to
applicable agency rules.

Finding of Fact No. 35B. Industrial and hazardous wastes were disposed of at the
ACL facility in the 1976 timeframe.

Finding of Fact No. 36. In the latter part of 1973 Universal Disposal sold the

ACRD Facility to Longhorn Disposal Service, which continued to dispose of both
munlclpal and mdustnal Wastes in the Phase I Umt of the famhty—(e&—wh&eh

Finding of Fact No. 36A. The Phase I Unit was never properly closed pursuant to
applicable agency rules.

Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet met-its burden
with respect to all referred issues exeept-the-proposed-hours-ofoperation

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, even if constructed and operated in accordance
with the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and
the attached Draft Permit, will net-adversely affect public health,-ex welfare, and
of the environment.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will-net-violates the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.
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Conclusion of Law No. 19. Part I of the Application does not meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c)(1), and 330.59.

Conclusion of Law No. 20. Part II of the Application does not meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c), and 330.61.

Conclusion of Law No. 24. Applicant has failed to shows that it will comply with
the operational prohibitions and requirements in 30 TEX. ADMIN. CODE ANN.
§§ 330.5, 330.121+ - 330.139.

Concluswn of Law No. 47. The IWU was never closed pursuant to applicable

agency rulesstopped-aceepting-waste-prior-to-Oectober 9, 1991%; therefore, the-only

closure and post-
closure care provisions of 30 TEX. ADMIN. CODE ANN. §§ 330.5-330-453;
330.457 and 330.463 are applicable.

Conclusion of Law No. 49. The Phase I Unit was never closed pursuant to
applicable agencv mlesafea—steppeé—aeeep%mg%zaste—pﬁer—te—ge%ebe@%%
therefore, the : HiFErRe at-app hePhH A &
%he—hmifeed—closure and post -closure care prov1s10ns of 30 TEX ADMIN CODE
ANN. §§ 330-5;-330:4535-330.457 and 330.463 are applicable.

C. Exceptions Related to the Protection of Groundwater. Findings of Fact Nos. 60, 69, |
74, 76 through 78, 81 through 83, and 85 through 88 and Conclusions of Law No. 5, 7
through 11, 20 through 22, 26 through 28, 48, and 50.

TIFA excepts to the following Findings of Fact and Conclusions of Law related to the

Protection of Groundwater, as proposed by the Administrative Law Judge:

Finding of Fact No. 60. The Taylor Group is composed of massive beds of shale
and marl with clayey chalk, clay, sand, and some modular and phosphatic
(containing phosphates) zones. The upper portion of the Taylor is comprised of a .
weathered montmorillonitic (hydrous aluminum silicate) clay with high
shrink/swell potential.

Finding of Fact No. 69. The Application adequately describes the regional
geology in the vicinity of the Facility.

Finding of Fact No. 74. On the central portion of the site between the East and |
West Hills, where the IWU and Phase I Unit are located, groundwater flow is |
generally to the south and southwest from West Hill, and to the southeast from |
East Hill. Both flow systems have groundwater movement towards a low point at
the southern perimeter.

Finding of Fact No. 76. The hydraulic conductivity of the clays in the IWU and
Phase I areas is such that water moves through those clays at a rate of only
4.24 feet per year.
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Finding of Fact No. 77. Both the IWU and the Phase I Unit are hydraulically
downgradient of the East Hill and West Hill areas. The Phase I Unit is
hydraulically downgradient from the closed Travis County Landfill site.

Finding of Fact No. 78. In 2002, WMTX constructed an additional five-foot thick
clay soil layer over the north and south disposal areas of the IWU and additional
soil was placed over the remaining cap area to provide a minimum two percent
slope for drainage. A six-inch topsoil layer was placed over the clay soil layer
and the area seeded. Existing drainage ditches were cleaned and widened around
the north and south sides of the IWU area to improve storm water drainage.

Finding of Fact No. 81. The easternmost corner of the IWU is approximately
1,875 feet from the due east boundary of the ACRD Facility. With the hydraulic
conductivity of the subsurface soils, it would take over 468 years for
contaminants to reach the easternmost boundary of the Facility from the IWU and
then cross to the Applied Materials properties.

Finding of Fact No. 82. There is insufficient evidence to show that any
contamination in the Applied Materials wells could have come from the ACRD
Facility.

Finding of Fact No. 83. The Application includes four soil borings that were
made in 1990 and 1994 along the southern boundary of the Facility where the
central drainage way exits the site (PZ-18, PZ-1, PZ-19, and PZ-2). The boring
logs indicate that each of the piezometer borings were advanced through the

weathered clay and into the unweathered claystone, and none of the logs for the

borings indicate that waste was found.

Finding of Fact No. 85. The TRCC Report included boring logs from two
monitoring wells on the IWU side of the drainage way, but none on the Phase I
Unit side of the drainage way. In addition, there is no boring log information for
any point in the drainage way itself along that cross-section nor is there boring log
information downstream from that cross-section to indicate the presence of MSW
anywhere in the drainage way.

Finding of Fact No. 86. The leachate from the Phase I Unit flows from the
highest elevations in the eastern and central portions to the northwest “toe of the
cell,” which is the lowest elevation of the Unit, where it is retained by the wall or
dam created by the drainage way.

Finding of Fact No. 87. There is insufficient evidence to show that the drainage
tributary between Phase I and the IWU has been partially filled with MSW.

Finding of Fact No. 88. There is insufficient evidence to show that there is
migration of leachate from the IWU to the drainage tributary or to the Phase I
Unit, or to show that there is migration of leachate from the Phase I Unit to the
perimeter of the ACDR Facility.

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
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relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, if constructed and operated in accordance with
the Solid Waste Disposal Act, 30 Tex. Admin. Code Ann. Chapter 330, and the
attached Draft Permit, will not adversely affect public health or welfare or the
environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will not violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 20. Part II of the Application meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c), and 330.61.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, meets the requirements of 30 TEX. ADMIN. CODE ANN.
§§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application meets the requirements of
30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Conclusion of Law No. 26. Applicant submitted a geology report that complies
with 30 TEX. ADMIN. CODE ANN. § 330.63(e).

Conclusion of Law No. 27. The Application contains the required information
regarding the effect of Facility construction on groundwater flow required by
30 TEX. ADMIN. CODE ANN. § 330.403(e)(1).

Conclusion of Law No. 28. With the incorporation of the wells covered by the
voluntary agreement with the City of Austin, MW-29A, MW-32, PZ-26, and
PZ-31, into the groundwater monitoring system covered by the permit and the
reconfiguration of the point of compliance to include those four wells, the
Application will meet the requirements of 30 TEX. ADMIN. CODE ANN.
§8 330.63(b)(4), 330.401, 330.403, 330.405, and 330.407, concerning
groundwater protection.
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Conclusion of Law No. 48. The proposed groundwater monitoring system as
revised to incorporate the wells covered by the voluntary agreement with the City
of Austin — MW-29A, MW-32, PZ-26, and PZ-31 — into the groundwater
monitoring system covered by the permit and the reconfiguration of the POC to
include those four wells will adequately monitor the IWU and protects human
health and the environment in compliance with 30 TEX. ADMIN. CODE ANN.
§8 330.63(b)(4), 330.401, 330.403, 330.405, and 330.407.

Conclusion of Law No. 50. The proposed groundwater monitoring system as
revised to incorporate the wells covered by the voluntary agreement with the City
of Austin — MW-29A, MW-32, PZ-26, and PZ-31 — into the groundwater
monitoring system covered by the permit and the reconfiguration of the POC to
include those four wells will adequately monitor the Phase I Unit area of the
Facility and protects human health and the environment in compliance with
30 TEX. ADMIN. CODE ANN. §§ 330.63(b)(4), 330.401, 330.403, 330.405, and
330.407.

The Proposal for Decision begins the protection of ground water section with a
discussion of the IWU and the Phase I Unit. The Proposal for Decision all but ignores the
evidence presented by TJFA regarding historical and ongoing ground water contamination, in
large part based on an apparent misunderstanding of the evidence presented, including even the
information presented in the application by WMTX itself. The Proposal for Decision minimizes
the evidence of existing ground water contamination on-site at the ACL facility and on adjacent
properties. In addition, it apparently undervalues the evidence presented by TIFA’s experts,
including Dr. Kier and Mr. Matthew M. Uliana, Ph.D., P.G. for reasons that will be addressed
below, even though much of the substance of the evidence was unchallenged by WMTX. Also
as will be discussed below, it is made clear throughout the Proposal for Decision that certain
information discussed therein, and which forms the basis for relevant findings of fact, is not even
in the evidentiary record in this proceeding.

In the end, it seems that the overall conclusion by the Administrative Law Judge
regarding protection of ground water is based on a key misunderstanding of the evidence
presented, not only by TIFA, but also by WMTX itself through the information included in the

application: there is a continuum of waste from the MSW disposed over hazardous and
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industrial waste in the IWU, through and beneath the creek separating the IWU and the Phase I
Unit, through the Phase I Unit, and across the permit boundary reaching onto the closed Travis
County Landfill, resulting in a preferred pathway for the flow of contaminated ground water and
leachate from the ACL facility to adjacent properties. The flow of contaminants through that
preferred pathway has resulted in ground water contamination on properties adjacent to the ACL
facility and also the potential contamination of surface water leaving the ACL facility. The
following discussion will address the IWU, the Phase I Unit, issues surrounding the geology and
ground water characterizations at the ACL facility, and the evidence presented regarding existing
ground water contamination. The information herein is based solely on the evidentiary record
and demonstrates how the evidence in the record simply cannot support approval of the

application.

1 History of Disposal of Hazardous and Industrial Wastes

A summary history of the IWU and the Phase I Unit is set out above, but additional
information is necessary to understand the current status of ground water contamination and the
ongoing risk of continuing ground water contamination. As identified above, IWMM disposed
of hazardous and industrial wastes in the area of the ACL facility now known as the IWU in the
early 1970s.%* Evidence was presented at the Hearing on the Merits that the historical records
associated with IWMM identify spent acids, caustics, solvents, hydrocarbons, and contaminated
process waste, which were received in bulk liquid form and were disposed in four to six unlined
disposal pits, with a total capacity of 1.8 million gallons or more.”’ Industrial wastes were also
received in solid, semi-solid, and liquid form in fifty-five gallon drums. A minimum of 21,000,

and possibly in excess of 50,000, such drums were buried in two apparently unlined trenches.

6 See Exh. TIFA 200, supra note 30, at 45 Ins.11-18.
65 See id. at 46 Ins.16-19; see also Exh. TIFA 21, supra note 33, at 1.
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The amount of waste taken in bulk form is unknown, but may have amounted to as much as
80,000 tons.%® The hazardous nature of the wastes and the threats posed to human health and the
environment is evident not only from readily available documentation, but also from eyewitness
accounts.®’

The industrial wastes received by IWNMM were hazardous, flammable, and explosive.®®
Many of the wastes received as industrial wastes by IWMM would be categorized as hazardous
today. This was acknowledged by a subsequent operator of the ACL facility (but prior to
WMTX’s ownership) when, in 1981, the Austin Community Disposal Company, Inc. (“ACDC”)
submitted a “Notification of Hazardous Waste Site” to EPA, which identified that solvents and
acids had been disposed of at the Longhorn Community Disposal site, a prior name of the ACL
facility.® Subsequently, EPA included the site of the ACL facility, then identified as the “Austin
Community Disposal Landfill” on the CERCLIS (i.e., Comprehensive Environmental Response,

Compensation, and Liability Information System) List.” As identified during the Hearing on the

Merits in this proceeding, the significance of a facility being identified on the CERCLIS list is

66 See Exh. TIFA 200, supra note 30, at 46 Ins.19-24; see also Exh. TIFA 21, supra note 33, at 1.

67 One of the parties to this proceeding, Mr. Alto S. Nauert, testified that he had witnessed the “disposal of
drums or other types of chemical wastes” at the site of the ACL facility. Exh. NNC AN-1, Prefiled
Testimony of Alto S. Nauert, at 3 Ins.1-2. He also testified that he had been told that the loads he witnessed
were hauling acids. See id. at 3 In.21. With regard to the acids, Mr. Nauert testified:

Q. Do you know the type of acid?

A All T know is when it hit the ground, it bubbled about 20 foot in the air.
Q. Did you ever get burned by it?
A

No, I didn’t get burned by it, but I got clothes eaten off of me one or two times.
I saw a fence disappear and trees disappear.

Id. at 3 Ins.22-26.

68 See Exh. TIFA 200, supra note 30, at 48 Ins.13-17.
6 See Exh. TIFA 203, Notification of Hazardous Waste Site (June 1, 1981), at 062-064.
7 See Exh. TIFA 1, Office of Emergency & Remedial Response, EPA, CERCLIS List (Apr. 20, 1987).
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that EPA uses the list to identify where hazardous wastes have been buried and still remain.”"

Even Waste Management has acknowledged that many of the industrial wastes disposed of
during the early 1970s would be classified as hazardous wastes today: “Since these wastes were
generated and disposed before the promulgation of the federal Resource Conservation and
Recovery Act, they were not designated as hazardous wastes although most or all would be
classified as such today.”"™

Also as discussed above, industrial and hazardous wastes were again received at the site
of the ACL facility starting in approximately 1976. The industrial wastes disposed during the
1976 timeframe included acetone, styrene, methylene chloride, inks, and lubricants.” |

At the time Waste Management, Inc. purchased the ACL facility in the early 1980s, it had
full knowledge of the past waste disposal activities and the presence of the hazardous and
industrial waste.” It appears that Texas Waste Systems’> even contemplated operating the site
as a hazardous waste disposal facility. For example, a former Waste Management employee,
Ms. Jane LaPorte, in a memorandum written in 1980 regarding “Longhormn Community,

Prospective Disposal Site,” wrote: “There is a fairly well-documented history of hazardous

waste disposal on site. Although such practices have stopped, I see no reason why this site can

n See Tr. at Vol. 7 at 1498 Ins.7-10 (Apr. 6, 2009) (Redirect (by Erich Birch) of Robert S. Kier, Ph.D., P.G.).

2 Exh. TIFA 2, supra note 31, at 1 (WM-028304). The cited memorandum is on Waste Management
letterhead, and the author, Mr. Rusty Fusilier, was identified as a past employee of Waste Management by
Mr. Don Smith, a witness for WMTX in this proceeding. See Tr. at Vol. 2 at 107 Ins.11-14 (Cross Exam
(by Erich Birch) of Don Smith) (Mar. 30, 2009).

» See Tr. at Vol. 2 at 49 Ins.7-9 (Cross Exam (by Erich Birch) of Don Smith) (Mar. 30, 2009); see, e.g., Exh.
TIFA 203, Glastron Boat Letter, supra note 39, at 026 (identifying acetone, polyester resin sludge, styrene,
and methylene chloride); Exh. TIFA 203, Robert R. Hammond Letter, supra note 39, at 027 (identifying
acetone, styrene, pigmented resin, and liquid resin).

74 See Exh. TIFA 204, Memorandum from Jane G. LaPorte to Al Morrow, Oscar O’Bryant, Phil Rooney, &
Don Wallgren, at 1-3 (July 15, 1980), 001-003.

& In the early 1980s, Waste Management, Inc. became the sole shareholder of ACDC, and the legal name of

the company changed to Texas Waste Systems, Inc. See Exh. TJFA 203, Letter from Jim Hackfeld,
Longhorn-Community Trash Disposal, to Jack C. Carmichael, P.E., Texas Dep’t of Health (Oct. 23, 1981),
at 065.
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not be considered for a hazardous waste site.”’® Ms. LaPorte’s memorandum also identified that
“Longhorn was approved for the following hazardous wastes . . .,” and then stated: “The amount
of these wastes is not clear, although from what I can discern, it was significant.””’  She
concluded: “The potential to accept hazardous wastes at this site appears to be very good if
surface water drainageways can be rechannelized.””® WMTX, as late as March 2003, identified
the “Austin Community RDF,” i.e., the ACL facility, as a hazardous waste landfill.”

While the IWU could be considered just an old industrial waste unit, such is not the case.
As identified in the Hearing on the Merits, while the IWU was the disposal area for hazardous
and industrial waste, the borings included in what is known as the ThermoRetec report, drilled in
the 2000 timeframe, show that at some point MSW was placed in and over the IWU, potentially
in violation of the permit issued for the ACL facility, in the Phase I Unit, and beneath the creek
running between the two units.** Eventually so much waste was placed in the IWU, the Phase I
Unit, the creek, and the surrounding areas that there is now a continuum of waste across this
southern portion of the ACL facility.

All of this history is important because WMTX, through the application, attempted to re-
write history regarding waste disposal activities at the ACL facility and then used that revisionist

history to justify an inappropriate, incomplete, and unprotective POC ground water monitoring

7 See Exh. TIFA 204, LaPorte Memo, supra note 74, at 1 (001).

m Id. at 2-3 (002-003).

7 Id. at 3 (003).

» See Exh. TIFA 212, Waste Management web page, at 1 of 5 (visited Mar. 21, 2003), at 002.

80 See Exh. APP-202, supra note 11, at 1481 (Vol. III, Pt. III, Att. 4 at Fig. ATT4-17); see also Exh.

TIFA 204, ThermoRetec Consulting Corp., “Site Investigation Report, Closed Industrial Waste Unit,
Austin Community Landfill,” at Fig. 3-2 (July 24, 2000), at 053; Exh. Travis County JW-5, Permit
No. 249, issued to Longhorn Disposal Service, Inc. (Sept. 26, 1977), at 3 (“No excavations or filling
operations shall be conducted within 50 feet of any area previously utilized for the disposal of hazardous
wastes.”); Exh. Travis County JW-5, Permit No. 249-A, issued to Austin Community Disp. Co., Inc.
(July 21, 1981), Finding of Fact No. 9 at 43 (“The areas of 249 which contain such industrial waste were
identified and there is no additional waste to be deposited in those areas.”).
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system at the ACL facility. While the proposed POC ground water monitoring system will be
discussed in more detail in the section below, it is important to note that WMTX’s failure to
adequately characterize existing ground water contamination leads to the unprotective POC
ground water monitoring system proposed in the application. Without a protective POC ground

water monitoring system, the application cannot be deemed to be protective of ground water.

2. The Continuum of Waste at the ACL Facility

Contrary to the claims in the Proposal for Decision, the ThermoR etec report, portions of
which are included in the application, clearly indicates that waste was buried in the drainageway
between the Phase I Unit and the IWU. For example, Figure 3-2 in the ThermoRetec report
clearly shows that MSW is buried in the drainageway.81

The presence of MSW buried throughout the creek is clearly documented in the
ThermoRetec report. Soil borings from the ThermoRetec report, which are identified in the
application as MW-24, MW-25, MW-26, and MW-31, span a distance of over twelve hundred
linear feet along the drainage creek bed and were drilled at or near the center, i.e., the lowest
point, in the creek.’? These borings identify MSW found buried as shallow as three feet and as

deep as twenty-two feet below the ground surface of the creek.®? The ThermoRetec report

8 See Exh. TJFA 204, ThermoRetec Report, supra note 81, at Fig. 3-2 (053). Figure 3-2 of the ThermoRetec
report is also included in the application as Figure ATT4-17. See Exh. APP-202, supra note 11, at Tech.
Complete 1481 (Vol. III, Pt. III, Att. 4 at Fig. ATT4-17), attached hereto and incorporated herein for all

purposes as Attachment S.

8 See, Exh. APP-202, supra note 11, at Tech. Complete 2400 (Vol. IV, Pt. III, Att. 4 at Fig. 2-1), attached
hereto and incorporated herein for all purposes as Attachment 6.

8 See id. at Tech. Complete 2433 (Vol. IV, Pt. III, Att. 4, appx. E at Boring Log Hole No. MW-99-24); id. at

Tech. Complete 2438 (Vol. IV, Pt. III, Att. 4, appx. E at Boring Log Hole No. MW-99-25); id. at Tech.
Complete 2439 (Vol. IV, Pt. I, Att. 4, appx. E at Boring Log Hole No. MW-99-26); id. at Tech. Complete
2446 (Vol. IV, Pt. III, Att. 4, appx. E at Boring Log Hole No. MW-99-31). All of these boring logs are
attached hereto and incorporated herein for all purposes as Attachment 7. Although not depicted on Figure
2-1, a subsequently drilled boring, MW-32, which was drilled by MFG Consulting Scientists and Engineers
in 2002, is in the creek bed north of Boring Log Hole No. MW-99-25. The boring log for MW-32
identifies MSW buried ten to twelve feet below the creek. See id. at Tech. Complete 1677 (Vol. III, Pt. III,
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includes a cross section showing that, based on the boring investigation, MSW forms a
subsurface continuum of waste from north to south starting at the IWU, extending through the
creek bed, and continuing across the Phase I Unit.** The Phase I Unit is adjacent to the closed
Travis County Landfill, and the waste would therefore continue from the Phase I Unit into the
adjacent closed Travis County Landfill.

Further, the ThermoRetec report found the presence of what was described as fluid-
saturated MSW in all of the boring holes identified above.*> The ThermoRetec report states that
an investigation well could not be installed south of the IWU because all five of the borings
south of the IWU encountered fluid-saturated MSW.*¢ It is difficult to understand how the
Proposal for Decision could state that there is no boring log information to support the presence
of MSW anywhere in the drainageway when there is clear evidence in the record that there is,
and the evidence of such MSW in the drainageway was not contested by WMTX. The boring
logs reveal a continuum of waste that would allow the migration of leachate from the IWU to the

drainage tributary, to the Phase I Unit, and on to the perimeter of the ACL facility.®’

Att. 4, appx. B at Log of Boring MW-32), attached hereto and incorporated herein for all purposes as

Attachment 8.

84 See id. at Tech. Complete 1481 (Vol. III, Pt. III, Att. 4 at Fig. ATT4-17) (Attachment 5); see also Exh.
TJFA 204, supra note 80, at Fig. 3-2 (053).

8 See Exh. TIFA 204, supra note 80, at 031.

86 Id.

8 Finding of Fact No. 86 states: “The leachate from the Phase I Unit flows from the highest elevations in the

eastern and central portions to the northwest ‘toe of the cell,” which is the lowest elevation of the Unit,
where it is retained by the wall or dam created by the drainage tributary.” Proposed Order, supra note 2, at
13. The only conclusion to draw from this statement is that ground water monitoring well MW-11 does not
monitor the Phase I Unit. If the drainageway acts as a dam or wall to leachate migration from the Phase I
Unit, then (1) any buildup of Phase I Unit leachate must necessarily migrate by following the “dam” around
to the ACL facility boundary at the southwest corner of the Phase I Unit and thence offsite into the closed
Travis County landfill, in which case ground water monitoring well MW-11 has no chance of intercepting
it; or (2) leachate will build up in the Phase I Unit until it overtops the “dam” as seepage into surface water
draining onto the closed Travis County Landfill or is forced back to the south into the closed Travis County
Landfill, again bypassing ground water monitoring well MW-11.
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In addition, the boring logs included in the application show that the IWU is in direct
contact with permeable MSW disposal areas and the weathered Taylor, which is the ground
water bearing strata at the site of the ACL facility.®® The boring logs and cross-sections included
in the ThermoRetec report clearly demonstrate that there are wet, liquid, chemical wastes in the
area of the IWU.¥ The boring lo gs of the subsurface conditions from the IWU, under the creek,
and through the Phase I Unit were clear and descriptive. The drilling crew found liquid wastes
that changed the color, i.e., reacted, with the metals of the boring instruments demonstrating that
the wastes were still present and in an active, i.e., chemically reactive, state.”® The cross-section
further showed these wastes to be in direct contact with the weathered clay, i.e., the ground water
strata, and with MSW buried in the area.’!

The MSW buried in the IWU, the creek or drainageway, and the Phase I Unit creates a
continuum of waste that, in effect, forms a “French drain,” which provides a path of least
resistance for migration of contaminants from all of those units of the ACL facility. Any

contaminants in the ground water from those units following this path will bypass all ground

8 See, e.g., Exh. APP-202, supra note 11, at Tech. Complete 2401 (Vol. IV, Pt. III, Att. 4, appx. E at Boring
Log Hole No. GP-99-1); see also id. at Tech. Complete 2419 (Vol. IV, Part III, Att. 4 at Boring Log Hole
No. GP-99-19).

8 See, e.g., id. at Tech. Complete 2403 (Vol. IV, Pt. III, Att. 4, appx. E at Boring Log Hole No. GP-99-3); id.

at Tech. Complete 2404 (Vol. IV, Pt. III, Att. 4, appx. E at Boring Log Hole No. GP-99-4); id. at Tech.
Complete 2418 (Vol. IV, Pt. 111, Att. 4, appx. E at Boring Log Hole No. GP-99-18); id. at Tech. Complete
2419 (Vol. IV, Pt. III, Att. 4, appx. E at Boring Log Hole No. GP-99-19); id. at Tech. Complete 2420
(Vol. IV, Pt. II1, Att. 4, appx. E at Boring Log Hole No. GP-99-20); id. at Tech. Complete 2426 (Vol. IV,
Pt. IIL, Att. 4, appx. E at Boring Log Hole No. GP-99-26); id. at Tech. Complete 2427 (Vol. IV, Pt. III,
Att. 4 appx. E at Boring Log Hole No. GP-99-27); id. at Tech. Complete 2434 (Vol. IV, Pt. III, Att. 4,
appx. E at Boring Log Hole No. B-99-33). Boring logs typical of the waste found during the investigation,
are attached hereto and incorporated herein as Attachment 9.

2 See id. at Tech. Complete 2403 (Vol. IV, Pt. III, Att. 4, appx. E at Boring Log Hole No. GP-99-3)
(Attachment 9); see also Tr. at Vol. 5 at 952 Ins.4-16 (Cross Exam (by Erich Birch) of Jay A. Winters,
P.G.) (Apr. 2, 2009).

o See Exh. APP-202, supra note 11, at Tech. Complete 2401 (Vol. IV, Pt. III, Att. 4 at Boring Log Hole
No. GP-99-1); see also Tr. at Vol. 5 at 947 Ins.16-19 (Cross Exam (by Erich Birch) of Jay A. Winters,
P.G.) (Apr. 2, 2009).
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water monitoring wells in the POC ground water monitoring system, as discussed in more detail
below, and will continue to migrate onto adjacent properties. The buried waste would be more
permeable than the underlying soils and would be the preferred pathway for liquid migration.*
Similarly, contaminated ground water and leachate seeps from the IWU area result in discharges
to the creek in that area, allowing contaminants to flow off-site from the ACL facility in surface
waters, into Walnut Creek, and then to the Colorado River.”

Related to this, Travis County has documented that shallow ground water or leachate
from the ACL facility may be entering the closed Travis County Landfill, which is located
immediately to the south of the ACL facility.”* The Engineering-Science “Site Investigation
Report,” which was completed for Travis County in 1991, identified that leachate from
neighboring facilities, including the ACL facility, could be entering the closed Travis County
Landfill site through the soils and waste underlying the creek bed and through the buried trash
under the property line between the ACL facility and the closed Travis County Landfill.”> Such
leachate or shallow ground water can flow from the ACL facility through the saturated trash at
the property boundary and through the soil and waste underlying the creek bed and then it may

blend with surface flow or mix with shallow ground water in the watercourse that feeds into

Walnut Creek.”®

%2 See Tr. at Vol. 7 at 1398 1n.25 — 1399 In.5 (Cross Exam (by Jim Blackburn) of Robert S. Kier, Ph.D., P.G.)
(Apr. 6, 2009).

% See id. at Vol. 10 at 2146 In.4 — 2147 In.1 (Cross Exam (by Erich Birch) of Charles Lesniak III (Apr. 9,
2009); see also Exh. TIFA 200, supra note 30, at 96 In.21 -~ 97 In.15.

o See Exh. APP-11, Engineering-Science, “Site Investigation Report, U.S. 290E Solid Waste Disposal Site,”

at 26 (Nov. 1991), at WM-055377.

See id. The same report noted: “If the county installs a leachate pumping system, the potential for leachate
migration through the trash from off site will be increased.” Id. Travis County does operate a leachate
collection and pumping system on the site of the closed Travis County Landfill. See Tr. at Vol. 9 at 1899
In.19 — 1900 In.8 (Cross Exam (by John Riley) of Jon A. White).

% See Exh. APP-12, Engineering-Science, “Feasibility Study Report, U.S. 290E Solid Waste Disposal Site,”
at 19 & 20 (Mar. 1992), at WM-037428 & WM-037429; see also Exh. TIFA 5, supra note 44, at 3
(WM-064093).

95
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3. Evidence of Ground Water Contamination

Evidence of ground water contamination is also ignored by the Proposal for Decision.
The evidentiary record demonstrates that there is strong evidence that the ground water beneath
the ACL facility has been adversely impacted and that ground water contamination has migrated
from the ACL facility and has reached the nearby Applied Materials property. The types of
contaminants identified in wells on the Applied Materials property inevitably lead back to the
IWU as the most likely source due to the hazardous and industrial wastes disposed in that unit of
the ACL facility.

As a first step in demonstrating that the hazardous and industrial wastes buried in the
IWU are the source of what is now off-site contamination, Dr. Kier addressed the effects of these
wastes on the structure of the clay at the ACL facility. The solvents, spent acids, and high
salinity industrial wash waters have been shown, individually, to alter the structure of clays in a
manner that would increase hydraulic conductivity and thus “eas[e] the escape and passage of
contaminants placed in trenches and pits.”®’ Dr. Kier also noted that while the effects of the
disposal of multiple types of hazardous and industrial wastes in one area is not known, in his
professional opinion, he believed the effect would be “synergistic,”® stating: “the total effect
associated with the disposal of all the different industrial and potentially hazardous wastes could
be greater, or worse, than the effect of disposal of just one industrial or potentially hazardous
waste.”” Instead of seriously considering Dr. Kier’s testimony, the Proposal for Decision relies

entirely on information in the application, even though Dr. Kier’s testimony was uncontroverted

97 Exh. TIFA 200, supra note 30, at 54 Ins.21-24. As noted by Dr. Kier, as early as 1976, the impact of
solvents on clay was noted by the state regulatory agency. See Exh. TIFA 203, Letter from Jack C.
Carmichael, P.E., Department of Health Resources, to Mr. William F. Kemp, Kemp, Overstreet & Spiller
(Apr. 9, 1976), at 032-033. The April 1976 letter stated: “Solvents such as acetone will penetrate the
Taylor marl and should not be accepted.” Id. at 1 (032).

% See Exh. TIFA 200, supra note 30, at 55 Ins.2-3 & 7-14.
? Id. at 55 Ins.11-14.
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by WMTX, and a WMTX witness even agreed that chlorinated solvents, strong acids, and highly

saline waters affect the nature of clay and that he had not studied the effects of the multiple types

of hazardous waste, acting together, on clay.!%

With regard to contamination of ground water beneath the ACL facility, Dr. Kier points
to the following evidence. First, as early as 1980, volatile organic compounds (VOCs) were
detected in wells monitored at the site of the ACL facility.'”! Specifically, a memorandum dated
August 22, 1980, identifies that chemical analyses of a ground water sample indicated the

presence of xylene, benzene, and naphthalene, “all three of which are listed as hazardous wastes

100 See Tr. at Vol. 5 at 992 In.11 — 993 In.21 & 994 Ins.13-16 (Cross Exam (by Erich Birch) of Jay A. Winters,

P.G.) (Apr. 2, 2009). Mr. Winters testified:

Q.

A
Q.
A
Q

S

> R

A

Q.
A.

And are you aware of what impact chlorinated solvents have on clay?
They can tend to desiccate them.

And when you say “desiccate” clay, that means it dries the clay out?
It in essence — it can affect the clay structure.

And what about strong acids, do you know if — what effects strong acids have on
clay?

Strong acids can react with the calcium carbonate in the clay.

Okay. And would that also tend to — what would that do to the clay after it
reacts with the clay?

It would tend to dissolve some of the calcium carbonate portions out of it until it
had reached its buffering capacity.

In a laymen’s version of that, would it tend to make the clay more permeable?
It could make the clay more permeable.

And what about the pure chlorinated solvents when you said it desiccates the
clay, would that tend to make the clay more permeable as well?

Are we talking about pure solvents here?
Yes, pure solvents.

Pure solvents could.

Id. at 992 In.18 — 993 In.18.

11 See id. at 56 Ins.6-12; see also Exh. TIFA 203, TDWR Interoffice Memorandum, supra note 55, at 049.
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by the Administrator of the United States Environmental Protection Agency . . . 2192 Second,
sample analyses from ground water monitoring wells that were part of the very first ground
water monitoring system approved for the site of the ACL facility, which was installed in 1982,
indicated ground water contamination in all six monitoring wells.'®® Third, as will be discussed
in more detail below, the analytical data obtained from WMTX’s “voluntary” monitoring in the
vicinity of the IWU indicate that the ground water near the IWU has been contaminated.

With regard to the migration of contaminated ground water from the ACL facility to
neighboring properties, Dr. Kier points to the following evidence. First, Dr. Kier reviewed
ground water monitoring data from the Applied Materials site, which is located near the ACL
facility.’®* Dr. Kier testified: “There’s contamination indicated on the Applied Materials tract
from 1990 through August 2008 . . ..”"% Some ground water monitoring data for the Applied
Materials site was contained in what Dr. Kier refers to as the “PBS&J report.”'’ The PBS&J

report, completed by PBS&J, Inc. for Applied Materials, identified semi-volatile organic

102 Exh. TJFA 203, TDWR, Interoffice Memorandum, supra note 55, at 1 (049).

103 See Exh. TIFA 200, supra note 30, at 56 Ins.13-17. Regarding contamination detected in ground water

monitoring wells at the ACL facility, Dr. Kier had previously written:

On various occasions, chlorinated hydrocarbons have been found in samples from several
of the monitoring wells at ACL; TOX, an indicator parameter for halogenated
hydrocarbons, and phenolic compounds also have been detected in several wells,
including those along Giles Road. In addition, total organic carbon (TOC) concentrations
ranging from several times to an order of magnitude more than the TNRCC’s informal
action level (10 mg/L), have been reported for ground water samples from several of the
wells at the ACL. Measurements of chemical oxygen demand (COD) were 100 mg/L or
more on these wells. Elevated iron and manganese concentrations in samples from
several monitoring wells also suggest ground water contamination.  Elevated
concentrations of certain heavy metals, including thallium and cadmium, have been
reported for eight of the nine existing monitoring wells at the ACL.

Exh. TIFA 205, “Mitigating Factors,” supra note 63, at 1 (049).
104 See Exh. TIFA 200, supra note 30, at 59 In.18 — 63 In.8.

105 See Tr. at Vol. 7 at 1344 Ins.4-5 (Cross Exam (by Annalynn Cox) of Robert S. Kier, Ph.D., P.G.) (Apr. 6,
2009).

106 See Exh. TIFA 200, supra note 30, at 58 1ns.9-12; see also Exh. TIFA 209, PBS&J Report, supra note 63.
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compounds (SVOCs) in ground water samples taken from the ground water monitoring wells at
the Applied Materials facility.'”” Based on his review of the PBS&J report, and specifically his
review and analysis of the SVOCs and tentatively identified compounds (“TICs”) identified in
the PBS&J report, Dr. Kier concluded that the IWU at the ACL facility was the only known
source of such compounds.108 In Dr. Kier’s professional opinion, the information contained in
the PBS&J report supports his long-held concern that “the disposal of pure solvents, spent acids,
and industrial process wastewater that might have been highly saline, have so altered the
properties of the weathered, and perhaps unweathered, Taylor as to render the material much
more permeable than it is normally considered to be.”!%

Second, Dr. Kier also reviewed ground water level maps that had been prepared by
Mr. Kevin Carel of the Carel Corporation, a consultant for ground water monitoring at the
adjacent Sunset Farms Landfill, which is owned and operated by BFI Waste Systems of North
America, Inc. (“BFI”).llO The Carel ground water level maps demonstrate that ground water
flows from the IWU area of the ACL facility eastward onto the Applied Materials property

1.'"" The ground water

directly or after having passed under the BFI Sunset Farms Landfil
contamination from the IWU has followed this ground water flow, as is shown by the ground
water sampling data from the Applied Materials property. Notably, ground water monitoring
wells that are upgradient of the Applied Materials facility are contaminated and indicate an off-

site source. The most likely source, and in fact, the only known source, for these contaminants is

the IWU unit. Also, as shown on the Carel ground water level maps, ground water flows

107 See Exh. TJFA 200, supra note 30, at 59 Ins.18-20.

108 See id. at 60 In.5 — 61 In.8. Dr. Kier testified that two facilities formerly located on a portion of the Applied
Materials property, the Lief Johnson Body Shop and the Diamond Shamrock gas station, did not generate
the TICs found in the Applied Materials ground water monitoring data. See id. at 60 In.12 — 61 In.8.

109 Id. at 61 1ns.20-23.
10 See id. at 63 Ins.13-15.
1 See id. at 65 In.24 — 66 1n.3.

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER

46



SOAH DOCKET NoO. 582-08-2186
TCEQ DOCKET No. 2006-0612-MSW

southwestward into the unnamed tributary to Walnut Creek, which flows from the BFI Sunset

Farms Landfill across the ACL facility and onto the closed Travis County Landfil

1.112

Third, analytical data obtained from WMTX’s own monitoring indicates that there is

ground water contamination being detected in the limited number of ground water monitoring

wells monitored in the vicinity of the IWU. As shown on Exhibit TIFA 24, VOCs, including

1,4-dioxane, methylene chloride, and 1,2,4-trichloro-benzene, have repeatedly been detected in

the wells monitored in the vicinity of the IWU.'"?

112

113

See id.

See Exh. TIFA 24, supra note 63. The data obtained from the ground water monitoring wells in the
vicinity of the IWU are collected and analyzed pursuant to an agreement between WMTX and the City of
Austin, See Exh. City of Austin 6, WMTX, “Voluntary Groundwater Monitoring Plan for the Industrial
Waste Unit at Austin Community Landfill” (Mar. 15, 2002), at COA 1761. While the agreement between
the City of Austin and WMTX is a “voluntary” agreement in that it is not required by TCEQ rules, the
agreement itself does require WMTX to report monitoring results to the City of Austin and TCEQ.
However, notwithstanding the terms of the agreement it made with the City of Austin, it appears that
WMTX does not feel compelled to report all relevant monitoring data to the City of Austin or TCEQ.
Specifically, WMTX monitored piezometer PZ-31 on October 20, 2004, identifying the highest monitored
concentrations of 1,4-dioxane, methylene chloride, and 1,2,4-trichloro-benzene recorded pursuant to the
monitoring agreement with the City of Austin, but failed to report the results of such monitoring to the City
of Austin or TCEQ. See Exh. TIFA 24, supra note 63. Instead, WMTX’s correspondence to both agencies
clearly inferred that while PZ-31 had been sampled on May 26, 2004, it was not sampled during the
October 2004 monitoring event. See Exh. TJF|A 29, Letter from Tim Champagne, WMTX, to Richard
Carmichael, Ph.D., P.E., CIH, Texas Comm’n on Envtl. Quality, at 1 (Dec. 19, 2004). The December 19,
2004 WMTX letter states:

Groundwater conditions in the vicinity of the IWU facility are monitored by three
downgradient wells (MW-29A, MW-32, and PZ-26). Six additional monitoring wells
and piezometers (MW-03, MW-06, MW-23, MW-30, PZ-25, and PZ-31) are gauged to
determine the potentiometric head in the vicinity of the IWU. These will not be used to
collect groundwater samples for analytical testing purposes, unless an imminent threat of
release of leachate to surface water is identified (a condition that was not identified
during the previous site investigation study).

Id.; see also Bxh. TIFA 28, Letter from Arthur Denny, TCEQ, to Tim Champagne, WMTX, at 1 (Jan. 13,
2005). The January 13, 2005 TCEQ letter identifies that TCEQ received IWU-related ground water
monitoring information for May 25-26, 2004, for MW-29A, MW-32, PZ-26, and PZ-31 and IWU-related
ground water monitoring information for October 20, 2004, for MW-29A, MW-32, and PZ-26. No ground
water monitoring data is noted for PZ-31 from the October 20, 2004 sampling event. See id. at 1. The two
reports attached to the correspondence to TCEQ clearly do not account for the sampling of piezometer
PZ-31 that occurred in October 2004, and also infer that such sampling did not occur or that it did occur but
was not reported, respectively. See Exh. TIFA 29, MFG, Inc., “Groundwater Monitoring Report, Second
Semi-Annual 2004 Monitoring Event, Austin Community Landfill, Industrial Waste Unit” (Dec. 19, 2004);
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A boring investigation of the waste cell at the Phase I Unit also reveals that portions of
this MSW disposal unit are actually upgradient of the closed Travis County Landfill. Borings
along the southwestern boundary of the Phase I Unit confirm that leachate flow from this portion
of the Phase I Unit would exit the ACL facility to the south, i.e., onto the closed Travis County
Landfill.'"* Further, leachate and ground water could collect in and travel through the continuum
of waste from the creek through the Phase I Unit, aﬁd be drawn out of the Phase I Unit, and thus
the ACL facility, by the leachate extraction system operating on the adjacent closed Travis
County Landfill. Leachate and ground water would move through the waste, much like a French
drain system, avoiding detection by any of the ground water monitoring wells on the ACL
facility.'"”

Finally, it is clear, based on the testimony and analysis presented by Dr. Uliana,''® that
there is a concern regarding potential migration of contamination from the ACL facility, and
specifically the IWU, to offsite properties. The purpose of Dr. Uliana’s analysis was to evaluate
water quality at the ACL facility and to determine, based on that analysis, whether there was

7

evidence of past releases of contamination from the ACL facility."’” Dr. Uliana’s analysis

consisted of reviewing the ion chemistry (i.e.,. data regarding the concentrations of dissolved

see also Exh. TIFA 29, Rachelle Delimont, STL Denver, “Analytical Report” (Nov. 8, 2004, Revised
Dec. 20, 2004). This raises serious concerns regarding the actual level of contaminants being released by
the IWU into the ground water.

14 See Tr. at Vol. 7 at 1486 1n.25 — 1493 In.1 (Cross Exam (by Erich Birch) of Robert S. Kier, Ph.D., P.G.)
(Apr. 6, 2009).

15 Id. at 1493 1n.2 — 1495 In.8.

116 Dr. Uliana is a hydrogeologist specializing in physical hydrogeology, which is the study and

characterization of the movement of fluids in the subsurface. Dr. Uliana’s specific expertise is in analytical
calculations and computer modeling related to ground water flow systems, characterization of the
movement of contaminants and naturally-occurring chemicals in ground water, computer modeling of
geochemical reactions, and fluid flow in fractured systems. Dr. Uliana is a licensed professional
geoscientist in the State of Texas. See Exh. TJFA 300, Prefiled Direct Testimony of Matthew M. Uliana,
Ph.D.,P.G.,at4 In.22 - 5 In.6.

n7 See id. at 11 Ins.4-5.
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elements such as calcium, sodium, chloride, iron, the carbonate and bicarbonate ions, and the
sulfate ion), as well as data on the concentrations of total organic carbon (TOC), total organic
halogens (TOX) and the concentrations of dissolved organic chemicals that may potentially
represent contamination from the ACL facility.!'® This analysis is important because a release of
contaminants can often result in changes in the concentrations of various ions, “such that

changes in the ground water chemistry can serve as indicators of contamination.

In other words, Dr. Uliana concluded, based on his review of ground water chemistry from the

ground water samples obtained by WMTX from 1985 through 2006, that there were indications

»119

As concluded by Dr. Uliana:

High TOC concentrations in samples taken near the IWU indicate releases of
organic compounds from that area; however, samples have not been taken in
those wells since 1999, and have not been taken on a routine basis since 1994.
The ACL Amendment Application does not address the existing data nor does it
provide any provisions for continued monitoring of TOC near the IWU.

Similarly, the iron concentrations and trends in Ca/SO4 ratios indicate a
reducing environment and the influence of sulfate-reducing bacteria and the
presence of organic compounds in the ground water near the IWU, indicating that
the anaerobic conditions present in the ACL are affecting ground water. Analyses
for iron, calcium, and sulfate concentrations in samples from wells near the
IWMU [sic] have not been done since 1999 and the ACL Amendment
Application does not address these trends in the existing data nor does it provide
any provisions for continued monitoring or for investigation of the presence of
sulfate-reducing bacteria.

High TOX concentrations near the IWU indicate the presence of
chlorinated solvents in the soil and ground water; however, analysis for TOX has
not been done since 1986, and the ACL Amendment Application does not include
future monitoring of TOX as a means of identifying potential contamination from
chlorinated solvents.

Finally, trends in Cl/Na ratios near the IWU, and throughout the ACL site,
also indicate the influence of chlorinated solvents on the ground water chemistry;
however, samples from the monitoring wells near the IWU have not been
analyzed for chloride or sodium since 1999 and the ACL Amendment Application
does not address the C1/Na trends that indicate releases of chlorinated solvents.'?’

118

119

120

See id. at 13 Ins.2-8.
Id at 13 In.23 — 14 In.1.
Id at391n.12 -40 In.9.
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of releases of contaminants from the ACL facility and that the most likely source of those
releases was the IWU.

The Proposal for Decision attacks Dr. Uliana’s analysis, claiming that because it is not
the type of analysis required by TCEQ’s rules, it is not of any informative purpose to the
Commission’s consideration. Such simply is not true. Dr. Uliana never claimed that his
methods were the same as the methods required by the Commission for the analyses associated
with detection and assessment monitoring. As shown in Dr Uliana’s testimony, his methods
have been used, and are widely accepted, in other contexts to demonstrate indications of releases
of contaminants and evidence of contamination.'”  Regardless of WMTX’s and the
Administrative Law Judge’s views, ground water contamination in the MSW landfill context is
no different than in any other context. Contamination is contamination and a method accepted in
other arenas to determine evidence of contamination should also be accepted by the Commission,

especially when it is presented as a supporting piece of part of a larger puzzle demonstrating

121 For example, WMTX’s own witness, Mr. John R. Hultman, Jr., the author of the Groundwater Sampling
and Analysis Plan (“GWSAP?”) in the application, has relied upon similar methods in the alternate source
demonstrations (“ASDs”) prepared for the ACL facility. In 2007, Mr. Hultman prepared an ASD for
nitrate in ground water monitoring well MW-13 and piezometer PZ-33 at the ACL facility. See Exh.
TJFA 19, John R. Hultman, Jr., Tetra Tech MM, Inc., “Alternate Source Demonstration for Nitrate in MW-
13 and PZ-33 at the Waste Management Austin Community Landfill,” MSW Permit No. 249-C (June 28,
2007), at WM-TETR-0001122. In that ASD, Mr. Hultman evaluated other indicators, including chloride
and ammonia, to analyze whether, in his opinion, a release of leachate from the ACL facility had occurred.
Mr. Hultman wrote:

Chloride is a good indicator parameter because it has a low retardation factor (i.e. R ~ 1,
very mobile) and is not readily absorbed by subsurface materials or altered by biological
processes. Ammonia is also mobile and is an excellent indicator of anaerobic conditions
similar to those found in the landfill environment.

Id. at 4 (WM-TETR-000129). Mr. Hultman relied upon the relationship between nitrate and the indicator
species of chloride and ammonia to determine that the exceedances of nitrate were not related to landfill
leachate. See id.; see also Exh. TIFA 18, MFG, Inc., “Alternate Source Demonstration for Nitrate in MW-
02C at the Waste Management Austin Community Landfill,” MSW Permit No. 249-C, at 2-3 (June 24,
2005), at WM-TETR-0001143 — WM-TETR-0001144; Exh. TJFA 20, John R. Hultman, Jr., Tetra Tech,
Inc., “Alternate Source Demonstration for Chromium in PZ-33 at the Waste Management Austin
Community Landfill,” MSW Permit No. 249-C, at 3-4 (Jan. 2008), at WM-081190 — WM-081191. As
discussed above, Dr. Uliana relied upon these same types of relationships to demonstrate the likelihood of
releases of contaminants from the ACL facility and most likely from the IWU.
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ground water contamination at and near the ACL facility. To simply ignore Dr. Uliana’s
testimony because the Commission’s rules do not contemplate such an analysis is arbitrary and
capricious, and disregards otherwise credible and substantive evidence demonstrating ground
water impacts from the IWU.

For all of these reasons, the great weight of the evidence in the records supports one
conclusion—that the ground water at and adjacent to the ACL facility has been contaminated by

the wastes disposed at the ACL facility.

4. Evidence of Surface Water Contamination

The south-central portion of the ACL facility is the surface water discharge point for
water draining over a large area of the ACL facility. This large volume of water runs directly
over areas of buried waste, including areas with documented leachate seepage, which would then
wash contaminants off the site before any opportunity to be detected by the POC ground water
monitoring system. In addition, leachate seeps have been observed emanating from the Phase I
Unit at both the eastern and western ends of the unit.'”* Seeps of leachate from the Phase I Unit
would enter the creek in this area, which in turn empties into the tributary to Walnut Creek. As
identified above, any contaminated surface water runoff from this area enters Walnut Creek and
later discharges into the Colorado River.”” Thus, not only does the ACL facility contribute to
ground water contamination, it also has the potential to contaminate to surface water

contamination, both in violation of TCEQ rules.

122 See Tr. at Vol. 7 at 1480 In.14 — 1483 In.8 (Redirect (by Erich Birch) of Robert S. Kier, Ph.D., P.G.)
(Apr. 6, 2009).

123 See id. at Vol. 10 at 2146 In.4 — 2147 In.1 (Cross Exam (by Erich Birch) of Charles Lesniak III) (Apr. 9,
2009).
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5. Geological Characterization

While Finding of Fact No. 69 makes the conclusory statement that the “[a]pplication

»124 the evidence in the

adequately describes the regional geology in the vicinity of the Facility,
record does not support this conclusion. Such simply cannot be said where the application relies
on inconsistent and unrecognized methods for identifying the geological strata at the site of the
ACL facility. Such inconsistencies raise additional questions about the locations of ground water
monitoring wells and the overall reliability of the POC ground water monitoring system.

The application identifies four geologic strata in the proposed expansion area, identified
as Stratum IA, Stratum IB, Stratum II, and Stratum IIL'*° TCEQ’s MSW rules require that the
geologic strata and that the bottom confining aquiclude be identified at the site.’® The aquiclude
is a lower confining geologic layer which prevents downward migration of ground water, and its
identification is critical to the proper placement of ground water monitoring wells. WMTX
states that Stratum II is the lower confining stratum at the site of the ACL facility, yet it fails to
follow a rational scientific approach when identifying the Stratum II interface.

At one point in the application, the Stratum II interface is said to be defined by split-
époon refusal and the absence of infilled, weathered desiccation/stress-relation cracks in the
collected samples.'”” At another point in the application, the Stratum II interface is said to be

defined only by split-spoon refusal.'*® However, a review of the logs of borings made at the

ACL facility fails to reveal any clear and consistent approach to defining the Stratum II

124 Proposed Order, supra note 2, at 11.

125 See Exh. APP-202, supra note 11, at Tech. Complete 1391 (Vol. III, Pt. III, Att. 4 § 5.2 at 22).
126 See 30 TEX. ADMIN. CODE § 330.63(e)(4).

127 See Exh. APP-202, supra note 11, at Tech. Complete 1392 (Vol. III, Pt. ITI, Att. 4 § 5.2 at 23). Split-spoon
refusal is where the advancement of a split-spoon sampler was less than six inches after 50 blows. See id.

128 See id. at Tech. Complete 1395 (Vol. I1I, Pt. III, Att. 4 § 5.3.3 at 26).
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interface.'” Then, during testimony at the Hearing on the Merits, WMTX’s expert, Mr. Jay A.
Winters, P.G. claimed that other criteria were used to identify the Stratum II interface.'*

As indicated by these conflicting approaches, it is unclear just how the Stratum II
interface at the site of the ACL facility was defined for this application. Further, since the
Stratum II interface is used to design the POC ground water monitoring system and the specific
depths of the tops and bottoms of the screens for taking ground water samples, it is possible that
the monitoring well placement and depths of screens has not been defined accurately and reliably
to identify releases of contaminants to ground water. If a ground water monitoring well screen
opening is set too high or too low, ground water could either flow under or above the monitoring
well screen, resulting in an area of the ACL facility that is not properly monitored.

The POC ground water monitoring system is further flawed in that the geologic
definitions utilized in the Golder Associates borings to describe the strata encountered at the
ACL facility use the same designations as earlier investigations, yet are actually different than
the geologic definitions utilized in those investigations. Thus, although strata with the same
designation are presumed to correlate from one portion of the ACL facility to the next, this is not

131

demonstrated in the application.””” Without a demonstration of consistency of interpretation, the

geology and hydrogeology have not been thoroughly characterized, as the MSW rules require.

6. Reliance on Information Outside the Evidentiary Record

Contrary to State law and Commission rules, the Administrative Law Judge relied on
information outside the evidentiary record in this proceeding as a basis for certain Findings of

Fact, and thus the related Conclusions of Law, regarding ground water flow and the movement

129 See, e.g., id. at Tech. Complete 1680 (Vol. III, Pt. ITI, Att. 4 at Record of Borehole B-101).
130 See Tr. at Vol. 5 at 883 Ins. 5-14 (Cross-Exam (by Erich Birch) of Jay A. Winters, P.G.) (Apr. 2, 2009).
131 See Exh. TIFA 200, supra note 30, at 107 In.1 — 110 In.8.
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of contaminants from the ACL facility to adjacent properties. Such reliance is contrary to State

law and application regulations.

that are officially noticed. Texas Government Code Section 2001.141(c) states: “Findings of
fact may be based only on the evidence and on matters that are officially noted.”*** The purpose
of this requirement is “to protect the parties’ fundamental due process rights” in the
administrative process.
noticed, both State law and Commission rules require that the parties be notified of such matters

and be given an opportunity to contest the material to be officially noticed. Specifically, TEX.

State law requires that findings of fact be based on the evidentiary record and on matters

133

Gov’T CODE § 2001.090 provides:

(@ In connection with a hearing held under this chapter, official notice
may be taken of:

(1)  all facts that are judicially cognizable; and

(2)  generally recognized facts within the area of the state
agency’s specialized knowledge.

(b) Each party shall be notified either before or during the hearing, or
by reference in a preliminary report or otherwise, of the material officially
noticed, including staff memoranda or information.

©) Each party is entitled to be given an opportunity to contest material
that is officially noticed. . . ."**

Similarly, the Commission’s rules provide:

(e) Official notice.

(1) The judge may take official notice of all facts judicially
cognizable. ~ In addition, the judge may take official notice of any
generally recognized facts within the specialized knowledge of the
commission.

(2)  The judge shall notify all parties of any material officially
noticed, including any memoranda or data prepared by the executive

132

133

134

TEX. GOV’T CODE ANN. § 2001.141(c).

West Texas Util. Co. v. Office of Pub. Util. Counsel, 896 S.W.2d 261, 273 (Tex.App.—Austin 1995,

no writ).

TEX. Gov’T CODE § 2001.090(a)-(c).
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director and relied upon by the commission in prior proceedings. All
parties 1sslgall be afforded the opportunity to contest any material so
noticed.

Here, the Proposal for Decision includes multiple citations to a document outside the
evidentiary record of this proceeding to support certain statements, and proposed Findings of
Fact, regarding ground water flow, contaminant migration, and the veracity of TJFA’s witnesses.
The document referenced is the Proposal for Decision in a different case which is currently
pending before the Commission, Application of BFI Waste Systems of North America, LLC, for
Type I MSW Permit No. 144 74.1% The Proposal for Decision in the BFI case had not yet been
issued by the State Office of Administrative Hearings (“SOAH”) Administrative Law Judge
when the Hearing on the Merits in this proceeding occurred®” and has not been considered,
revised, or adopted by the Commission as of the date of this pleading. In other words, the
Administrative Law Judge in this case relied upon a preliminary document that has not yet been
considered or acted on by the Commission, and that is clearly not in the evidentiary record in this
proceeding, as the basis for important Findings of Fact in this proceeding.

Nor did the Administrative Law Judge notify the parties that he would take judicial notice
of the Proposal for Decision in the BFI case. Even if such notification had been made, the
Proposal for Decision in the BFI case is not the type of information for which judicial notice can
be taken. Specifically, the “alleged facts” taken from the BFI Proposal for Decision and utilized
by the Administrative Law Judge in the Proposal for Decision in this case and as a basis for the
related Findings of Fact, are not “facts that are judicially cognizable” nor are they “generally
recognized facts within the area” of the Commission’s “specialized knowledge.” The

information used by the Administrative Law Judge falls into two categories: (1) highly technical

135 30 TEX. ADMIN. CODE § 80.127(e).

136 See Proposal for Decision, Application of BFI Waste Systems of North America, LLC, for Type I MSW
Permit No. 14474, SOAH Docket No. 582-08-2178, TCEQ Docket No. 2007-1774-MSW (May 8, 2009).

137 The Proposal for Decision in the BFI case was issued on May 8, 2009. See id.
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information apparently presented during the BFI hearing, which is specific to the BFI hearing
and which would not be generally recognized facts; and (2) information related to TJFA and its
alleged business practices that would not be within the specialized knowledge of the
Commission.

To the degree that the Administrative Law Judge’s citation to the BFI Proposal for
Decision is his notification to the parties of material officially noticed, TIFA strenuously contests
any official notice of the BFI Proposal for Decision for the reasons outlined above. The BFI
Proposal for Decision is simply that—an administrative law judge’s recommendations to the
Commission based on evidence in a different proceeding. The BFI Proposal for Decision has not
been considered by the Commission and certainly has not been adopted, in any form, into a final
Commission order. As such, it is not a prior administrative decision of the Commission that can
be relied upon as precedent in other cases. In addition, the information relied upon by the
Administrative Law Judge was case-specific facts that were presented in the BFI case. If any
party in this proceeding had believed that such facts were important or relevant to this
proceeding, they had the opportunity to present such evidence. The evidence in the BFI case is
not in the evidentiary record in this proceeding, and the parties to this proceeding did not have
the opportunity to challenge such evidence in the context of this proceeding. Any reference to or
reliance on the BFI Proposal for Decision is contrary to State law and is error by the
Administrative Law Judge, and will be error by the Commission if the Findings of Fact, and
related Conclusions of Law, based on the BFI Proposal for Decision are adopted in a final order
in this proceeding.

For all of these reasons, it is clear that the great weight of the evidence does not
demonstrate that the ACL facility, if designed, constructed, and operated in accordance with the
application, will be protective of ground water and surface water, as required by TCEQ rules. As

such, the proposed findings of fact should be revised, and the application must be denied.
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TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 60. The Taylor Group is composed of massive-beds of
calcareous shale with siltstone seams and marl with clayey chalk, clay, sand, and
some mnodular and phosphatic (containing phosphates) zones. The
of-theTaylor is recognized as heavily over-consolidated. The lower Taylor
present at the ACL site is also referred to as the Sprinkle Formation. The near-
surface portion of the Taylor is comprised of a weathered montmorillonitic
(hydrous aluminum silicate) clay with high shrink/swell potential. The weathered
Taylor is stiff, fissured, and slickensided.

Finding of Fact No. 69. The Application does not adequately describes the
regional geology in the vicinity of the Facility.

Finding of Fact No. 74. In the central portion of the site between the East and
West Hills, where the IWU and Phase I Unit area are located, groundwater flow is
generally to the southeast-and-seuthwest from West Hill, and to the seutheast
southwest from East Hill. Both flow systems have groundwater movement
towards a low point at the southern permit boundaryperimaeter.

Finding of Fact No. 76. The hydraulic conductivity of the clays in the IWU and

Phase I areas has been adversely affected, i.e., the rate of hydraulic conductivity

has 1ncreased due to the effects of the hazardous and 1ndustr1al wastes on the
clay. : £y 4vS—at-a-—ra A

vears

Finding of Fact No. 77. Both the IWU and the Phase I Unit are hydraulically
downgradient of the East Hill and West Hill areas. The Phase I Unit is both
hydraulically downgradient from and upgradient to the closed Travis County
Landfill site.

Finding of Fact No. 78. The IWU and the Phase I Unit have not been closed in
accordance with MSW regulations. Over the vyears, aerial photographs have
indicated disturbance of the soils on and in the vicinity of these units, and
additional soils were placed over the Phase I Unit and the IWU in an effort to
prevent seeps and leaks. A deep crack extends along the north side of the IWU,
providing an unimpeded pathwav for surface runoff to enter the underlying waste.

The north 51de of the IWU 1s stlll narrow. }H—ZOQQ—WM@Peeﬁstmeteé—an

Finding of Fact No. 81. The easternmost corner of the IWU is approximately

b

1,875 feet from the due east boundary of the ACRD Facility. With-the-hydraulie
emadaem%y—et;the—mbﬁwfaeHeﬁs—ﬂt—W@u}d—take—e%M—yeaﬁ—fef

%hen—eress—te—the—Apphed—BMeﬂals—prepem%—The dlsposal of pure solvents
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spent acids, and industrial process wastewater that might have been highly saline,
have so altered the properties of the weathered, and perhaps unweathered, Taylor
as to render the material much more permeable than it is normally considered to
be. The hydraulic conductivity of the clays in the Taylor has been altered such
that contaminants could move through it ten to one hundred times faster than
through unaffected clays, easily reaching the easternmost boundary of the ACL
facility and crossing the Applied Materials property.

Finding of Fact No. 82. There—is—insufficient evidence te—shows that any
contamination in the Applied Materials wells likely cameeceuld-have-come from
the ACRD Facility.

Finding of Fact No. 83. The Application includes four soil borings that were
made in 1990 and 1994 along the southern boundary of the Facility near where
the central drainage way exits the site (PZ-18, PZ-1, PZ-19, and PZ-2). The

..... a o
: 4 =y

—These borings did not identify waste
located on or immediately next to the ACL facility property boundary; however,
MSW was found in other borings (MW-99-24, MW-99-25, MW-99-26. MW-99-
31, and MW-32), all of which are beneath the drainageway between the IWU and
the Phase I Unit and between those two units and the West Hill. In addition, two

of the borings (MW-99-24 and MW-9925) indicated that MSW is buried beneath
the South Pond.

Find.ing' of

Fact No. 85.

The TRCC Report included boring logs frem—twe
V1 side-of the-drainase—wav—by he Phace

......

——of boring locations covering a distance of
approximately twelve hundred linear feet along the drainage creek. These borings
(identified in the application as MW-24, MW-25, MW-26, MW-26A, MW-27,
MW-28, MW-29. and MW-31) show municipal solid waste buried as shallow as
3 feet and as deep as 33 feet below the ground surface of the creek.

Finding of Fact No. 86. The leachate from the Phase I Unit flows from the
highest elevations in the eastern and central portions to the northwest “toe of the
cell,” where it can then flow off the ACL facility through the MSW buried in the
drainagewaywhieh+ £ 1 it i

—. Leachate may also cross the ACL
facility boundary into the adjacent closed Travis County Landfill prior to reaching
the creek.

Finding of Fact No. 87. There-is-insufficient evidence te-shows that the drainage
tributary between Phase I and the IWU has been partially filled with MSW.

Finding of Fact No. 88. There—is—insufficient evidence to-shows that there is
migration of leachate from the IWU to the drainage tributary or to the Phase I
Unit;-ex-to-show and that there is migration of leachate from the Phase I Unit_and
the IWU to the permit boundary perimeterof the ACDR Facility.
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Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet met-its burden
with respect to all referred issues-exeept-the-propesed-hours-of-operation.

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, even if constructed and operated in accordance
with the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and
the attached Draft Permit, will ret-adversely affect public health,-er welfare, and
or the environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, fails to includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will-net-violates the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 20. Part I of the Application does not meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c), and 330.61.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, does not meets the requirements of 30 TEX. ADMIN.
CODE ANN. §§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application does not meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Conclusion of Law No. 26. Applicant submitted a geology report that fails to
comply eemplies-with 30 TEX. ADMIN. CODE ANN. § 330.63(e).

Conclusion of Law No. 27. The Application does not contains the required
information regarding the effect of Facility construction on groundwater flow
required by 30 TEX. ADMIN. CODE ANN. § 330.403(e)(1).

Conclusion of Law No. 28. With the incorporation of the wells covered by the
voluntary agreement with the City of Austin, MW-29A, MW-32, PZ-26, and PZ-
31, into the groundwater monitoring system covered by the permit and the
reconfiguration of the point of compliance to include those four wells, the
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Application will still not meet the requirements of 30 TEX. ADMIN. CODE ANN.
§§ 330.63(b)(4), 330.401, 330.403, 330.405, and 330.407, -concerning
groundwater protection.

Conclusion of Law No. 48. The proposed groundwater monitoring system ifas
revised to incorporate the wells covered by the voluntary agreement with the City
of Austin — MW-29A, MW-32, PZ-26, and PZ-31 — into the groundwater
monitoring system covered by the permit and the reconfiguration of the POC to
include those four wells will not adequately monitor the IWU and protects human
health and the environment in compliance with 30 TEX. ADMIN. CODE ANN.
§§ 330.63(b)(4), 330.401, 330.403, 330.405, and 330.407.

Conclusion of Law No. 50. The proposed groundwater monitoring system ifas
revised to incorporate the wells covered by the voluntary agreement with the City
of Austin — MW-29A, MW-32, PZ-26, and PZ-31 — into the groundwater
monitoring system covered by the permit and the reconfiguration of the POC to
include those four wells will not adequately monitor the Phase I Unit area of the
Facility and protects human health and the environment in compliance with
30 TEX. ADMIN. CODE ANN. §§ 330.63(b)(4), 330.401, 330.403, 330.405, and
330.407.

D. Exceptions Related to Groundwater Monitoring. Findings of Fact Nos. 122 through
124, 126, and 128 and Conclusions of Law Nos. 5, 7 through 11, 21, 22, 27, 28, 48, and
50.

TIFA excepts to the following Findings of Fact and Conclusions of Law related to

Groundwater Monitoring, as proposed by the Administrative Law Judge:

Finding of Fact No. 122. The Application proposes to extend the Facility’s POC
north and east from MW-11 along the eastern boundary of the West Hill, over the
northern limits of the IWU, and south along the western boundary of the East Hill
to MW-12. Six new monitoring wells are proposed to be added along this new
segment of the POC. Two of those new wells, MW-44 and MW-30, will monitor
the IWU and a third new well, MW-51, will monitor the Phase I Unit. MW-51
will be located upgradient from MW-12, MW-30 will be located between the
northwest corner of the IWU and MW 29A, and MW-44 will be located west and
downgradient from PZ-26.

Finding of Fact No. 123. The area between MW-11 and MW-51 is the upgradient
portion of the Phase I Unit, and, as a result, cannot be a part of the POC.

Finding of Fact No. 124. It is highly unlikely that potential contaminants from the
IWU would not reach MW-11 because there is very slow groundwater movement
at the Facility site, meaning that any plumes that would emanate from the IWU
would tend to be quite wide rather than narrow, thereby facilitating the detection
of those plumes.

Finding of Fact No. 126. The incorporation of the wells covered by the voluntary
agreement—MW-29A, MW-32, PZ-26, and PZ-31—into the groundwater
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monitoring system covered by permit and the reconfiguration of the POC to
include those four wells will serve to mitigate the potential threat to human health
and the environment should contaminants from the IWU and/or the Phase I Unit
migrate towards the boundaries of the Facility.

Finding of Fact No. 128. With the incorporation of the additional four wells into
the groundwater monitoring system and the realignment of the POC to
incorporate those four wells, the Draft Permit will include adequate provisions for
groundwater monitoring.

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, if constructed and operated in accordance with
the Solid Waste Disposal Act, 30 Tex. Admin. Code Ann. Chapter 330, and the
attached Draft Permit, will not adversely affect public health or welfare or the
environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will not violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, meets the requirements of 30 TEX. ADMIN. CODE ANN.
§§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application meets the requirements of
30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Conclusion of Law No. 27. The Application contains the required information
regarding the effect of Facility construction on groundwater flow required by
30 TEX. ADMIN. CODE ANN. § 330.403(e)(1).
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Conclusion of Law No. 28. With the incorporation of the wells covered by the
voluntary agreement with the City of Austin, MW-29A, MW-32, PZ-26, and
PZ-31, into the groundwater monitoring system covered by the permit and the
reconfiguration of the point of compliance to include those four wells, the
Application will meet the requirements of 30 TEX. ADMIN. CODE ANN.
§8 330.63(b)(4), 330.401, 330.403, 330.405, and 330.407, concerning
groundwater protection.

Conclusion of Law No. 48. The proposed groundwater monitoring system as
revised to incorporate the wells covered by the voluntary agreement with the City
of Austin — MW-29A, MW-32, PZ-26, and PZ-31 — into the groundwater
monitoring system covered by the permit and the reconfiguration of the POC to
include those four wells will adequately monitor the IWU and protects human
health and the environment in compliance with 30 TEX. ADMIN. CODE ANN.
§§ 330.63(b)(4), 330.401, 330.403, 330.405, and 330.407.

Conclusion of Law No. 50. The proposed groundwater monitoring system as
revised to incorporate the wells covered by the voluntary agreement with the City
of Austin — MW-29A, MW-32, PZ-26, and PZ-31 - into the groundwater
monitoring system covered by the permit and the reconfiguration of the POC to
include those four wells will adequately monitor the Phase I Unit area of the
Facility and protects human health and the environment in compliance with
30 TEX. ADMIN. CODE ANN. §§ 330.63(b)(4), 330.401, 330.403, 330.405, and
330.407.

As identified above, the POC ground water monitoring system proposed in the
application is inappropriate, incomplete, and unprotective of human health and the environment.
Any other conclusion is simply not supported by the great weight of the evidence in this
proceeding.

WMTX fails to protect ground water as required by TCEQ’s MSW rules because the
application fails to meet the standard set out in 30 TEX. ADMIN. CODE § 330.403(a)(2) regarding

monitoring at the POC—Point of Compliance. Section 330.403(a)(2) provides:

(@ A groundwater monitoring system must be installed that consists
of a sufficient number of monitoring wells, installed at appropriate locations and
depths, to yield representative groundwater samples from the uppermost aquifer
as defined in §330.3 of this title (relating to Definitions).

% %k 3k

(2)  The point of compliance monitoring system must include
monitoring wells installed to allow determination of the quality of
groundwater passing the point of compliance as defined in § 330.3 of this

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER

62



SOAH DOCKET NO. 582-08-2186
TCEQ DOCKET No. 2006-0612-MSW

title and to ensure thle detection of groundwater contamination in the
uppermost aquifer. . . .

As identified in TCEQ’s MSW rules, the “point of compliance™ is:

A vertical surface located no more than 500 feet from the hydraulically
downgradient limit of the waste management unit boundary, extending down
through the uppermost aquifer underlying the regulated units, and located on land
owned by the owner of the facility."? ’

The existing POC ground water monitoring system under Permit No. MSW-249C does not, and
the POC ground water monitoring system proposed in the application for Permit
No. MSW-249D will not, detect ground water contamination in the uppermost aquifer at the
ACL facility for the reasons detailed below.

As shown in Figure ATTS5-5 in the application, the POC is located “interior” of the ACL

0 In other words, it is not along the permit boundary of the ACL facility, instead

facility.
dividing the IWU and the Phase I Unit from the rest of the ACL facility. Finding of Fact
No. 122 specifically notes that six new monitoring wells are proposed to be added along this
interior portion of the POC, but as will be addressed in detail below, the location of these wells
does not make the POC compliant with TCEQ’s rules or protective of human health and the
environment.

The disposal of hazardous and industrial wastes at the ACL facility occurred in what is
known as the IWU and in what has been referred to as Acid Pit #4, and possibly in other areas in
the 1976 time frame. The application identifies that the IWU is managed separately from the
permitted ACL facility and “in accordance with requirements established under a voluntary

».141

agreement with TCEQ concurrence”; " it never even mentions Acid Pit #4. The application

continues: “The IWU is located hydraulically downgradient of the units permitted under Permit

138 30 TEX. ADMIN. CODE § 330.403(a)(2).

139 Id. § 330.3(106).

140 See Exh. APP-202, supra note 40, at Tech. Complete 3023 (Vol. V, Pt. ITL, Att. 5 at Fig. ATTS-5).
14l Id. at Tech. Complete 22 (Vol. I, Pts. I&II § 3.1.5.2 at 16).

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER

63



SOAH DOCKET NoO. 582-08-2186
TCEQ DOCKET NoO. 2006-0612-MSW

No. MSW-249C and, therefore, does not impact the proposed facility design or operation of the
Austin Community Recycling and Disposal Facility.”**

As discussed above, the Phase I Unit is just south of the IWU. As with the IWU, when
addressing the area identified as “Travis County Landfill (Closed)”—i.e., the Phase I Unit, the
application states: “The Travis County Landfill is located hydraulically downgradient of the
units permitted under Permit No. MSW-249C and, therefore, does not impact the proposed
facility design or operation of the Austin Community Recycling and Disposal Facility.”"*

While the IWU and the Phase I Unit are a large part of the problem with the location of
the POC and the effectiveness of the POC ground water monitoring system, it cannot be
overlooked that, as described above, waste is buried throughout the area between the IWU and
the Phase I Unit and under the creek, extending all the way to the detention pond at the southern
permit boundary. This continuum of waste, as described in the section above, in addition to the
IWU and the Phase I Unit individually, can properly be considered a solid waste management

unit.!*

While most of the following discussion will focus on the IWU and the Phase I unit, any
discussion of those two units must always be considered with one fact in mind: both units are a
part of the continuum of waste at the ACL facility.

The initial problem with the placement of the POC proposed in the application is

WMTX’s incorrect assumption that the IWU and the Phase I Unit are not waste management

142 Id. at Tech. Complete 23 (Vol. I, Pts. I&II § 3.1.5.2 at 17).
143 Id

144 While the term “waste management unit,” as used in the definition of the POC, is not defined in TCEQ’s
MSW rules, the term “solid waste management unit” is defined as:

A landfill, surface impoundment, waste pile, furnace, incinerator, kiln, injection well,
container, drum, salt dome waste containment cavern, land treatment unit, tank, container
storage area, or any other structure, vessel, appurtenance, or other improvement on land
used to manage solid waste.

30 Tex. ADMIN. CODE § 330.3(146).
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units of the ACL facility.'*® The IWU and the Phase I Unit are part and parcel of the ACL
facility,'*® and thus, ground water originating from those units cannot be managed separately
from the rest of the ACL facility. Instead, the POC ground water monitoring system for the ACL
facility must be capable of detecting migration of ground water contamination offsite from these
units of the ACL facility. As designated in the application, the TCEQ-enforceable ground water
monitoring system, also known as the POC ground water monitoring system or the detection
monitoring system, is not designed to detect contamination migrating from the IWU and the
Phase I Unit. Instead, the application affirmatively states that the IWU and the Phase I Unit are
downgradient of what WMTX considers to be the operational portions of the ACL facility.
Testimony provided during the Hearing on the Merits confirmed that the impact from these units
was not considered in the design of the POC ground water monitoring system.'*’

Because the POC has been located in the interior of the ACL facility it cannot be
hydraulically downgradient of the IWU or the Phase I Unit, and does not comply with applicable

TCEQ rules, contrary to proposed Finding of Fact No. 122. As discussed above, the application

143 As addressed above, the IWU and the Phase I Unit were never closed pursuant to applicable agency rules,

but at this facility, it does not really matter whether the two units are closed or not. Both units, as well as
the MSW disposed in the creek/drainageway and between the two units, are within the permitted boundary
of the ACL facility, as described in the application, and there is evidence that both units have had releases
of contaminants into ground water and/or surface water, thus requiring continned ground water monitoring
pursuant to MSW rules.

146 Regarding whether the IWU and the Phase I Unit are part and parcel of the ACL facility, the Executive
Director’s own witness testified:

Q. Is the Industrial Waste Unit part of the ACL facility?

A. I would say yes, it’s part of the facility.

Q. Okay. And what about the Phase I unit or what was labeled as the Travis
County Landfill Closed but we’ve all been calling Phase I unit? Is that part of
the facility?

A. Of the facility, yes.

Tr. at Vol. 11 at 2471 Ins.1-8 (Cross Exam (by Erich Birch) of Arten J. Avakian, P.G.).
147 See id. at Vol. 5 at 935 Ins.13-14 (Cross Exam (by Erich Birch) of Jay A. Winters, P.G.) (Apr. 2, 2009).
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itself identifies that the IWU and the Phase I Unit are “located hydraulically downgradient” of
the rest of the ACL facility; therefore, the POC, in its current location between (1) the IWU and
the Phase I Unit and (2) the rest of the ACL facility, cannot comply with the regulatory
requirements that the POC be hydraulically downgradient of the waste management unit
boundary when, as part of the ACL facility, the IWU and the Phase I Unit are properly
considered. The POC ground water monitoring system cannot detect contamination from these
solid waste management units, as required by TCEQ rules, nor can it detect releases from the
waste buried under the creek and within the permit boundary of the ACL facility. The POC
ground water monitoring system is not designed in a manner responsive to the continuum of
waste that is clearly present at the ACL facility.

While the application clearly states that the Phase I Unit and the IWU are managed
separately, for ground water monitoring purposes, from the rest of the ACL facility, Mr. Winters,
WMTX’s expert regarding geology and ground water issues, suggested, at the Hearing on the
Merits, that the detection monitoring system set out in the application, while not explicitly
designed to do so, did monitor the Phase I Unit and the IWU.'*® This appears to be testimony
relied upon by the Administrative Law Judge, but several discrepancies in Mr. Winters’
testimony must be noted.

Based on Mr. Winters’ interpretation at the Hearing on the Merits, one ground water
monitoring well, MW-11, would be responsible for monitoring a majority of the ACL facility,
including the Phase I Unit and the IWU.!* Based on a complete review of the evidentiary
record, and specifically the application itself, the POC ground water monitoring system was not

designed to monitor the Phase I Unit or the IWU, and the suggestion by Mr. Winters that ground

148 See id.

149 See id. at Vol. 5 at 930 In.16 — 932 In.8; see also Exh. APP-202, supra note 11, at Tech. Complete 3022
(Vol. VI, Pt. III, Att. 5 at Fig. ATT5-4).
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water monitoring well MW-11 could monitor the Phase I Unit and the IWU was nothing more
than a last ditch effort to shore up what was, and still is, a glaring regulatory deficiency in the
application. |

Dr. Kier identified multiple concerns with the POC ground water monitoring system,
including WMTX’s reliance on ground water monitoring well MW-11, and, concluded that the
application failed to adequately address protection of ground water as required by TCEQ rules.
As discussed by Dr. Kier, while ground water monitoring well MW-11 may be the only ground
water monitoring well included in the POC ground water monitoring system potentially capable
of detecting contamination from the Phase I Unit and the IWU, it is not placed appropriately to
reliably detect migration of contaminants from those two units.

With regard to the ability of ground water monitoring well MW-11 to monitor releases

from the Phase 1 unit, Dr. Kier testified:

The only one that could possibly be said to monitor Phase I is, again, Monitor
Well 11, but that’s asking it to monitor any contamination that would migrate
from the West Hill from the industrial waste unit or portions of the East Hill and
Phase I, which is a lot for one monitoring well.!*®

Thus, while ground water monitoring well MW-11 may detect a release from the Phase I Unit, it
would only do so after a release from the Phase I Unit migrated to the west and crossed the creek
separating ground water monitoring well MW-11 from the Phase 1 Unit."®! Clearly, this is not
the most likely flow path from the Phase I Unit. But, other than ground water monitoring well
MW-11, there is no monitoring well proposed in the application in any position at all to monitor
releases from the Phase I Unit, contrary to the conclusions identified in the Proposal for

Decision.

150 See Tr. at Vol. 7 at 1348 Ins.5-10 (Cross Exam (by Annalynn Cox) of Robert S. Kier, Ph.D., P.G.) (Apr. 6,
2009).

151 See Exh. APP-202, supra note 11, at Tech. Complete 3023 (Vol. V, Pt. III, Att. 5 at Fig. ATTS5-5 (showing
the Phase I Unit (identified as “Travis County Landfill (Closed)” separated from ground water monitoring
well MW-11 by the creek).
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While Mr. Winters testified at the Hearing on the Merits that ground water monitoring
well MW-51 could be used to monitor the Phase I Unit,'** such testimony is clearly contradicted
by Mr. Winters’ own “Groundwater Flow Path Map,” which is included in the application.'>
The Groundwater Flow Path Map does not show any flow from the Phase I Unit (identified on
the figure as “Travis County Landfill (Closed)”) moving toward ground water monitoring well
MW-51. Ground water monitoring well MW-51 would instead monitor what is coming onto the

ACL facility." As Dr. Kier testified, to have true downgradient monitoring of the Phase I Unit

would require one or more wells on the same side of the creek as the Phase I Unit.'>

Regarding the ability of ground water monitoring well MW-11 to monitor releases from

the IWU, Dr. Kier testified:

Q. How is the industrial waste unit being monitored for groundwater
contamination based on your review of this application?

A. With respect to the application, it’s not. There are no monitoring wells of
the industrial waste unit other than, perhaps, 11, which is distant and
somewhat questionable in its placement to monitor the industrial waste
unit that are part of the monitoring well system at present.'>®

While there was a lot of speculation at the Hearing on the Merits by Mr. Winters about existing
or proposed monitoring wells that might be able to monitor the IWU, the overwhelming weight

of the evidence demonstrates: (1) that Mr. Winters did not design the POC ground water

157

monitoring system to monitor the IWU;”" (2) that based on the ground water contours

152 See Tr. at Vol. 5 at 1017 Ins.1-4 (Cross Exam (by Annalynn Cox) of Jay A. Winters, P.G.) (Apr. 2, 2009).
153 See Exh. APP-202, supra note 11, at Tech. Complete 3022 (Vol. V, Pt. III, Att. 5 at Fig. ATT5-4).

154 See Tr. at Vol. 7 at 1357 Ins.13-17 (Clarifying questions (by the Honorable Roy Scudday) of Robert S.
Kier, Ph.D., P.G.) (Apr. 6, 2009).

155 See id. at Vol. 7 at 1357 Ins. 7-23.

156 See id. at Vol. 7 at 1346 Ins.10-19 (Cross Exam (by Annalynn Cox) of Robert S. Kier, Ph.D., P.G.) (Apr. 6,
2009).

157 In his deposition, Mr. Winters testified that the POC “went around” the IWU because the “IWU is not part”
of the ACL municipal solid waste facility. See Exh. TIFA 11, Oral Deposition of Jay Arthur Winters, at
117 In.11 (Feb. 19, 2009). Mr. Winters continued:
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represented in the application and in other evidentiary materials, flow from the IWU would not
be sufficiently monitored by the POC ground water monitoring system;'>® and (3) that based on
representations in the application, WMTX proposed to continue to rely entirely on the voluntary
ground water monitoring agreement between WMTX and the City of Austin to monitor the
TWU."® Mr. Winters did testify that ground water monitoring wells MW-44 and MW-30 could
be used to monitor the IWU, but again, such testimony is contradicted by Mr. Winters’ own
“Groundwater Flow Path Map,” which is included in the application, as well as other hearing
exhibits.'®

The presence of the creek between the IWU and the Phase I Unit critically impacts the

ability of ground water monitoring well MW-11 to monitor releases from those waste

management units at all, much less reliably monitor releases from the Phase I Unit or the IWU.

Q. So just to make sure I understand your answer, even if you found out that was
part of one of the municipal solid waste disposal units, you would basically
ignore that disposal unit and keep the point of compliance where it is?

A. That is correct, because the IWU has its own monitoring system.
Q. Okay. And because it has its own — okay.
And the “TWU” being the industrial waste unit, is that correct?
A. Correct.
Q. You’re saying it has its own monitoring system and somehow that is going to
monitor the Travis County Landfill as well?
A. That’s monitoring the IWU.

Id. at 120 In.22 — 121 In.11.

138 See Exh. TIFA 200, supra note 30, at 80 In.9 — 81 In.20; see also Exh. TJFA 21, supra note 33.

159 The application affirmatively states: “WMTX manages . . . [the IWU] separately from the permitted Austin

Community Recycling and Disposal Facility (Permit No. MSW-249C) and in accordance with
requirements established under a voluntary agreement with TCEQ concurrence.” Exh. APP-202, supra
note 11, at Tech. Complete 22 (Vol. I, Pts. I&II § 3.1.5.2 at 16).

160 See id. at Tech. Complete 3022 (Vol. V, Pt. III, Att. 5 at Fig. ATT5-4); see also id. at Tech. Complete 3023
(Vol. V, Pt. III, Att. 5 at Fig. ATT5-5); Exh. TIFA 11, supra note 157, at Depo. Exh. 4, Fig. ATT4-19A,
Potentiometric Surface Map May 2005, signed and sealed by Mr. Jay A. Winters, P.G., Feb. 18, 2008; id. at
Depo Exh. 7, Fig. 2, IWU Potentiometric Map April 2008, signed and sealed by John R. Hultman, Jr.,
June 23, 2008.
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As discussed above, MSW is buried under the creek and in the areas between the IWU and the
Phase I Unit and between the IWU and the Phase I Unit and the West Hill, and the buried waste
will operate as a “French drain” in that contaminants will be collected in and migrate through the

waste. 161

The creek and the buried MSW would be preferential flow paths for contaminants
released from the IWU and the Phase I Unit, and the contaminants would leave the ACL
property boundary without ever being detected by ground water monitoring well MW-1 1.162

The bottom line is that the entire south-central portion of the ACL facility is not
adequately and appropriately monitored for the migration of contamination as required by TCEQ
rules. If Permit No. MSW-249D was to be issued based on the application, only the more
recently active portion of the ACL facility would be monitored for releases into ground water.
The following areas would not be monitored: (1) the IWU where uncontrolled dumping of
hazardous and industrial waste occurred in unlined pits and trenches, where MSW was disposed
over such wastes, and where recent investigations have shown that liquid chemical wastes are

still presen’c;163 (2) the Phase I Unit, an entire MSW landfill unit with a history of confirmed

leachate seeps and releases;'®* and (3) a natural drainageway that has been elevated over time

161 See Tr. at Vol. 7 at 1494 Ins.11-22 (Redirect (by Erich Birch) of Robert S. Kier, Ph.D., P.G.) (Apr. 6,
2009).

162 See id. at Vol. 7 at 1472 Ins.12-18.

163 See Exh. TIFA 200, supra note 30, at 45 Ins.11-18; see also Exh. APP-202, supra note 11, at Tech.
Complete 2403 (Vol. IV, Pt. III, Att. 4, appx. E at Boring Log Hole No. GP-99-3) (Attachment 9); id. at
Tech. Complete 2404 (Vol. IV, Pt. III, Att. 4, appx. E at Boring Log Hole No. GP-99-4); id. at Tech.
Complete 2418 (Vol. IV, Pt. II1, Att. 4, appx. E at Boring Log Hole No. GP-99-18); id. at Tech. Complete
2419 (Vol. IV, Pt. IIL, Att. 4, appx. E at Boring Log Hole No. GP-99-19); id. at Tech. Complete 2420
(Vol. IV, Pt. I, Att. 4, appx. E at Boring Log Hole No. GP-99-20); id. at Tech. Complete 2426 (Vol. IV,
Pt. III, Att. 4, appx. E at Boring Log Hole No. GP-99-26); id. at Tech. Complete 2427 (Vol. IV, Pt. III,
Att. 4, appx. E at Boring Log Hole No. GP-99-27) (Attachment 9); id. at Tech. Complete 2434 (Vol. IV,
Pt. 11, Att. 4, appx. E at Boring Log Hole No. B-99-33) (Attachment 9).

164 See Tr. at Vol. 7 at 1480 In.14 — 1481 In.9 (Redirect (by Erich Birch) of Robert S. Kier, Ph.D., P.G.)
(Apr. 6, 2009).
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due to the disposal of waste in the creek bed;'®® in other words, a natural drainageway that, in
effect, was used as an unauthorized solid waste management unit at the ACL facility. Clearly,
the POC ground water monitoring system identified in the application is deficient to detect
potential migration of contaminants from all solid waste management units within the ACL
facility.'®

Apparently, the Proposal for Decision is attempting to remedy these inadequacies in the
POC ground water monitoring system by requiring the addition of certain monitoring wells
associated with a ground water monitoring agreement between WMTX and the City of Austin.'®’
The ground water monitoring wells identified in the agreement have not been considered or
evaluated by TCEQ’s MSW permitting staff,'® and there is no evidence in the record to

demonstrate that such wells would ensure that the POC ground water monitoring system

165 See Exh. TIFA 200, supra note 30, at 85 Ins.7-14; see also Exh. TIFA 204, ThermoRetec Report, supra
note 80, at Fig. 3-2 (053).

166 If WMTX truly wished to exclude the IWU, Phase I Unit, and the creek area from ground water monitoring
requirements, there is a procedure that it should have followed. The MSW rules at 30 TEX. ADMIN. CODE
§ 330.401(d) provide that ground water monitoring requirements may be suspended by the Executive
Director at a solid waste management unit if the owner or operator of that solid waste management unit can
demonstrate there is no potential for migration of hazardous constituents from that solid waste
management unit to the uppermost aquifer during the active life and the closure and post-closure care
period of the unit. See 30 TEX. ADMIN. CODE § 330.401(d). Section 330.401(d) requires the demonstration
to be certified by a qualified groundwater scientist and approved by the Executive Director, and it must be
based on predictions that maximize contaminant migration and consider impacts on human health and the
environment. See id. Clearly this sets a high standard for a permittee to cease monitoring of a solid waste
management unit and recognizes the serious role ground water detection monitoring plays in ensuring
protection of the environment and human health and safety. It is also rather obvious that the IWU, the
Phase I Unit, and the waste disposal area in the creek could not satisfy this standard. As previously
addressed, cross sections and boring logs show the waste in each of these units to be in direct contact with
the weathered Taylor clay. See, e.g., Exh. APP-202, supra note 11, at Tech. Complete 1481 (Vol. III,
Pt. 111, Att. 4 at Fig. ATT4-17) (Attachment 5). The weathered Taylor clay is the uppermost aquifer at the
site; and therefore, it would seem impossible to prove no migration of hazardous constituents from the solid
waste management unit to the uppermost aquifer, as required for the demonstration in 30 TEX. ADMIN.
CODE § 330.401(d).

167 See Exh. City of Austin 6, supra note 113.
168 See generally Tr. at Vol. 11 at 2443 Ins.11-15 (Apr. 10, 2009) (Cross Exam (by Erich Birch) of Arten J.
Avakian, P.G.).
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complied with TCEQ rules. In fact, Charles Lesniak III, appearing on behalf of the City of
Austin, testified that the number of wells and the location of the wells were selected after lengthy
negotiations and compromises with WMTX.'® Just as importantly, there is no evidence in the
record, whatsoever, to indicate that the ground water monitoring wells associated with the
WMTX/City of Austin agreement would be able to monitor contaminants migrating from the
Phase I Unit.'’”® The MSW rules do not anticipate compromises when it comes to monitoring of
contaminants as necessary to protect human health and the environment.

An additional concern with the POC ground water monitoring system is not addressed at
all by the attempted inclusion of the additional monitoring wells. Ground water flow from under
portions of the East Hill exits the ACL facility to the north at the north property boundary.!”!
The nearest ground water monitoring well is MW-13—the last POC ground water monitoring
well on the northeast side of the ACL facility.'” But as discussed at the Hearing on the Merits,
ground water monitoring well MW-13 cannot detect contamination in ground water flow to the
north of the ACL facility, i.e., to the west of ground water monitoring well MW-13."” During
the Hearing on the Merits, WMTX’s ground water scientist, Mr. Winters, testified that ground
water flowing to the west of ground water monitoring well MW-13 would stay on the site of the

ACL facility.!”® However, this is contradictory to previous investigations regarding ground

169 See Tr. at Vol. 10 at 2136 In.25 — 2138 In.8 (Cross Exam (by Erich Birch) of Charles Lesniak III) (Apr. 9,
2009).

170 The purpose of the agreement between the City of Austin and WTMX is to provide some sort of sampling

data associated with the IWU, not the Phase I Unit. See Exh. City of Austin 6, supra note 113, § 1.0 at 1
(COA 1763).

1 See Exh. TIFA 11, supra note 157, at Depo. Exh. 4, Fig. ATT4-19A, Potentiometric Surface Map May
2005, signed and sealed by Mr. Jay A. Winters, P.G., Feb. 18, 2008; see also Exh. APP-202, supra note 11,
at Tech. Complete 3023 (Vol. V, Pt. III, Att. 5 at Fig. ATT5-5).

172 See id.
173 See Tr. at Vol. 5 at 988 Ins.10-11 (Cross-Exam (by Erich Birch) of Jay A. Winters, P.G.) (Apr. 2, 2009).
174 See id. at Vol. 5 at 984 Ins.17-25; see also id. at Vol. 5 at 986 In.5 — 988 In.11.
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water flow in this area. In a 1996 letter to the Texas Natural Resource Conservation
Commission (“TNRCC”), the predecessor agency of TCEQ, WMTX identified the POC for the
ACL facility as being much further to the west of ground water monitoring well MW-13."° A
contour map included as an attachment to the letter shows the area west of ground water
monitoring well MW-13 to be downgradient of the ACL facility.'’

Again, the proposed POC ground water monitoring system is not designed to detect
potential contamination in flow emanating from all of the solid waste management units at the
ACL facility; therefore, the POC ground water monitoring system, specifically to the west of
ground water monitoring well MW-13, is not designed to allow determination of the quality of
ground water passing the POC, nor is it designed to ensure the detection of ground water
contamination in the uppermost aquifer in that area of the ACL facility, in violation of 30 TEX
ADMIN. CODE § 330.403(a)(2).

The POC ground water monitoring system, while inadequate, can only be revised after
additional technical consideration by TCEQ. The current application is fatally flawed and cannot
be saved by the simple addition of monitoring wells that have not been considered by TCEQ
MSW staff, especially when the addition of such wells does not even address all of the flaws in
the POC ground water monitoring system. The issues associated with the POC ground water
monitoring system’s ability to ensure detection of contaminants from the entirety of the ACL
facility are highly technical and require detailed characterization and consideration. Simply
adding additional wells—wells that were placed based on a negotiated agreement, not sound

technical review pursuant to TCEQ rules—cannot produce a technically sufficient correction to

175 See Exh. APP-202, supra note 11, at Tech. Complete 2321 (Vol. IV, Pt. III, Att. 4 at Letter from Rusty
Fusilier, P.E., WMTZX, to Ada Lichaa, TNRCC (Mar. 15, 1996)).

176 See id. at Tech. Complete 2335 (Vol. IV, Pt. III, Att. 4 at Rust Environment & Infrastructure, “Ground
Water Monitoring System Design Report for Austin Community Landfill, MSW Permit No. 249-C,” at
Fig.4B), attached hereto and incorporated herein for all purposes as Attachment 10.
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the problem.1 As such, the Commission should revise the proposed findings of fact, as

suggested below, and deny the application.

TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 122. The Application proposes to extend the Facility’s POC
north and east from MW-11 along the eastern boundary of the West Hill, over the
northern limits of the IWU, and south along the western boundary of the East Hill
to MW-12. Six new monitoring wells are proposed to be added along this new
segment of the POC. As described, the proposed ground water monitoring system

w111 not complv w1th TCEO rules %e—ef—thes&new—weﬂs—%%nd—k%%@-

Finding of Fact No. 123. No monitoring well adequately monitors the The-area
between MW-11 and MW-51_ which includes -is-the-upgradient-pertion—ofthe
Phase I Unit. The area between MW-11 and MW-51 is possibly the upgradient
portion of the Phase I Unit and, as a result, cannot be part of the POC; however, in
order to provide the requisite information on the exchange of leachate in
contaminated ground water between the ACL facility and the closed Travis
County Landfill, monitoring along the permit boundary is necessary. ;-and;-as—a
result-cannot-beapartof the POC:

H

Finding of Fact No. 124. It is highbyunlikely that potential contaminants from the
IWU would not reach MW-11 because MW-11 is not placed appropriately.
Inference that Phase I is down hydraulic gradient from the closed Travis County
Landfill is based solely on the surface topography of the Phase I Unit. No direct
evidence to support this inference was presented in the application or by

test1monv of WMTX’S experts %hefe—}s—veﬁ#slew—gre&ndwater—meveme—n{—&t—the

Finding of Fact No. 126. The incorporation of the wells covered by the voluntary
agreement—MW-29A, MW-32, PZ-26, and PZ-31—into the groundwater
monitoring system covered by permit and the reconfiguration of the POC to
include those four wells will notserve-te mitigate the potential threat to human

171 As noted by the Executive Director, significant alterations to the application cannot be made through the

instant proceeding. See Executive Director’s Closing Argument, Application of Waste Management of
Texas, Inc. for a Municipal Solid Waste Permit Amendment No. MSW-249D, SOAH Docket No. 582-08-
2186, TCEQ Docket No. 2206-0612-MSW at 24 (May 8, 2009). The Executive Director wrote that
revisions cannot significantly alter the design of the landfill, stating: “The concern about significant
alterations is to address the possibility that the previous declaration of technical completeness would be
undone and thereby requiring re-notice and another hearing on the entire Application . . ..” Id.
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health and the environment should contaminants from the IWU and/or the Phase 1
Unit migrate towards the boundaries of the Facility.

Finding of Fact No. 128, With-theiIncorporation of the additional four wells into
the groundwater monitoring system and the realignment of the POC to
incorporate those four wells_will not result in; the Draft Permit will-inelude

adequately providing-previsiens for groundwater monitoring.

Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet met-its burden
with respect to all referred issues-except-the-proposed-hours-of-operation.

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, even if constructed and operated in accordance
with the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and
the attached Draft Permit, will aet-adversely affect public health,~er welfare, and
or the environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, does not includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will-net-violates the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, does not meets the requirements of 30 TEX. ADMIN.
CODE ANN. §§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application does not meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Conclusion of Law No. 27. The Application does not contains the required
information regarding the effect of Facility construction on groundwater flow
required by 30 TEX. ADMIN. CODE ANN. § 330.403(e)(1).

Conclusion of Law No. 28. With the incorporation of the wells covered by the
voluntary agreement with the City of Austin, MW-29A, MW-32, PZ-26, and PZ-
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Groundwater Monitoring of Additional Constituents, as proposed by the Administrative Law

Judge:

31, into the groundwater monitoring system covered by the permit and the
reconfiguration of the point of compliance to include those four wells, the
Application will still not meet the requirements of 30 TEX. ADMIN. CODE ANN.
§8 330.63(b)(4), 330.401, 330.403, 330.405, and 330.407, concerning
groundwater protection.

Conclusion of Law No. 48. The proposed groundwater monitoring system ifas
revised to incorporate the wells covered by the voluntary agreement with the City
of Austin — MW-29A, MW-32, PZ-26, and PZ-31 — into the groundwater
monitoring system covered by the permit and the reconfiguration of the POC to
include those four wells will not adequately monitor the IWU and protects human
health and the environment in compliance with 30 TEX. ADMIN. CODE ANN.
§§ 330.63(b)(4), 330.401, 330.403, 330.405, and 330.407.

Conclusion of Law No. 50. The proposed groundwater monitoring system ifas
revised to incorporate the wells covered by the voluntary agreement with the City
of Austin — MW-29A, MW-32, PZ-26, and PZ-31 — into the groundwater
monitoring system covered by the permit and the reconfiguration of the POC to
include those four wells will not adequately monitor the Phase I Unit area of the
Facility and protects human health and the environment in compliance with
30 TEX. ADMIN. CODE ANN. §§ 330.63(b)(4), 330.401, 330.403, 330.405, and
330.407.

Exceptions Related to Groundwater Monitoring of Additional Constituents. Finding of

Fact No. 129 and Conclusions of Law Nos. 5, 7, 8, 21, and 22.

TIFA excepts to the following Findings of Fact and Conclusions of Law related to

Finding of Fact No. 129. There is insufficient evidence to support the addition of
a sampling requirement to the groundwater monitoring system for additional
constituents.

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.
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Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, meets the requirements of 30 TEX. ADMIN. CODE ANN.
§§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application meets the requirements of
30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(¢c)(3), and 330.63.

As identified in Finding of Fact No. 129, the Administrative Law Judge determined that
there was insufficient evidence to support a finding that additional sampling constituents should
be added to the proposed list of constituents to be monitored pursuant to the POC detection
ground water monitoring plan.'’® TIFA disagrees with this conclusion because the evidentiary
record clearly demonstrates that there are a number of constituents not currently monitored
which likely are related to the wastes disposed in the IWU. However, in excepting to this
Finding of Fact, TJFA must state that it does not believe additional constituents should be added
to the proposed list of constituents to be monitored pursuant to the POC ground water monitoring
system because, as identified above, the POC ground water monitoring system itself fails to meet
applicable agency rules, and thus cannot be approved as set out in the application.

With regard to the issue of additional monitoring constituents, to ensure that the POC
ground water monitoring system at the ACL facility can detect migration of contaminants from
the TWU, WMTX should clearly be required to monitor for all constituents that might be
contained in the IWU. As addressed by Dr. Kier, simply monitoring the ACL facility for the

2179

“detection monitoring constituents, i.e., those constituents shown on Exhibit City of Austin 7,

is not comprehensive enough based on the history of disposal of hazardous and industrial wastes

178 See Proposed Order, supra note 2, at 23.

179 See Exh. City of Austin 7, 40 C.FR. pt. 258, appx. I, Constituents for Detection Monitoring.
The Commission’s rule entitled Constituents for Detection Monitoring states:

(a The owner or operator shall sample and analyze the groundwater
monitoring system for the constituents listed in 40 Code of Federal Regulations (CFR)
Part 258, Appendix I, effective July 14, 2005, herein adopted by reference.

30 TEX. ADMIN. CODE § 330.419(a).
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at the ACL facility. In response to a series of questions regarding those constituents for which

monitoring should be conducted at the ACL facility, Dr. Kier testified:

Q. Do you have an opinion concerning the constituents that — any
constituents that should be added for detecting — for detection in the
monitoring system?

Yes.
Q. And what is your opinion?

>

A. I think that the detection monitoring constituents in Appendix I are
insufficient given the history of this landfill, that it needs to have —
basically go to Appendix II list, a much more expanded list that would be
normally associated with assessment monitoring, and that, in addition, the
top 10 to 20 TICs be identified to the extent — and quantified to the extent
possible, and that if they can be broken down to a CAS number, then they
could be added speciﬁcalléf to the list. In other words, the list needs to be
expanded tremendously.'®

Thus, Dr. Kier concluded, based on his review of over thirty years worth of records, including
over twenty years worth of monitoring data, that to ensure the POC ground water monitoring
system at the ACL facility is potentially comprehensive enough to identify contaminants of
concern migrating from the IWU, the constituents to be monitored would need to include, at a
minimum, those constituents identified in TCEQ’s rules for assessment monitoring, i.e.,
40 CF.R. Part 258, Appendix IL'® the top ten to twenty TICs, as identified in previous
monitoring at the ACL facility and at the Applied Materials facility, and any additional
constituents currently monitored pursuant to the WMTX/City of Austin monitoring program (in
order to ensure consistency).

The Commission’s MSW rules allow the Executive Director to add inorganic or organic
constituents to the detection monitoring constituent list if the additional constituents “are

reasonably expected to be in or derived from the waste contained in the unit or if they are likely

to provide a useful indication of releases from the municipal solid waste management unit to the

180 Tr. at Vol. 7 at 1364 In.13 — 1365 In.5 (Cross Exam (by Holly Noelke) of Robert S. Kier, Ph.D., P.G.)
(Apr. 6, 2009).

181 See 30 TEX. ADMIN. CODE § 330.409(b); see also 40 C.F.R. pt. 258, appx. I
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groundwater.”'®®  As discussed in detail above, there is ample evidence, both throughout the
history of the ACL facility and in the evidentiary record in this proceeding, regarding the types
of constituents that can be expected to be in or derived from the waste contained in the IWU.
The ACL facility has accepted extremely large quantities of hazardous and industrial wastes over
time in what were unlined industrial waste pits and trenches. During its investigation in 1999,
ThermoRetec collected and analyzed samples from borings installed at the IWU and found the
presence of VOCs, SVOCs, pesticides, polychlorinated biphenyls (PCBs), dioxin/furans,
cyanide, and metals.'®® As shown on Exhibit TJFA 24, VOCs, including 1,4-dioxane, methylene
chloride, and 1,2,4-trichloro-benzene, have repeatedly been detected in the ground water wells
monitored in the vicinity of the IWU. These monitoring results, along with the detailed
information about the hazardous and industrial wastes disposed at the ACL facility and the
monitoring data from the Applied Materials facility, provide ample justification for the addition
of multiple constituents to the list of constituents to be monitored. Thus, if any list of monitoring
constituents were to be approved in the future for the ACL facility, such list should include a
greatly expanded list of constituents in order to ensure protection of human health and the

environment.

182 30 TEX. ADMIN. CODE § 330.419(c). In determining additional constituents, the Executive Director is to
consider the following factors:

€)) the type, concentrations, quantities, and persistence of waste constituents in
wastes at the municipal solid waste management unit;

) the mobility, stability, and persistence of waste constituents or their reaction
products in the unsaturated and saturated zones adjacent to or beneath the
municipal solid waste management unit;

?3) the detectability of indicator constituents, waste constituents, and reaction
products in the groundwater; and

4 the concentrations and coefficient of variation of monitoring parameters or
constituents in the groundwater background.

Id.
183 See Exh. TIFA 204, ThermoRetec Report, supra note 80, at 039.
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But monitoring for additional constituents alone is not enough to ensure that the POC
ground water monitoring system can adequately detect releases from the IWU and the Phase I
Unit of the ACL facility. As addressed above, the POC ground water monitoring system, as
proposed in the application, does not monitor the IWU or the Phase I Unit; therefore, it must be
redesigned to ensure that it includes monitoring wells in appropriate locations to detect migration
of contamination from those units of the ACL facility. And, also as addressed above, the simple
addition of the monitoring wells from the ground water monitoring agreement between the City
of Austin and WMTX to the proposed POC ground water monitoring system will not ensure that
monitoring wells are placed in appropriate locations and screens placed at the proper depths to
detect migration of contaminants from the IWU and the Phase I Unit.

It is not possible to remedy this situation through approval of the application. The current
application is fatally flawed because it fails to adequately consider and evaluate the proper list of
monitoring constituents, possible ground water flow paths, the existence of the IWU and the
Phase I Unit, the POC, et cetera. These issues are highly technical and require detailed
characterization, and to simply add additional monitoring wells, as proposed by the
Administrative Law Judge, or additional constituents to be monitored, even if supported by the
evidentiary record, cannot produce a technically sufficient correction to the problem. As
identified above, the design of the POC ground water monitoring system contained in the
application is technically deficient; therefore, the application must be denied for its failure to

adequately address ground water quality and monitoring as required by TCEQ rules.

TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:
Fmdlng of Fact No. 129. —?here—}saﬁsuﬂfﬁe}en{—evréeﬂe&te—sappeﬁ&e—adéﬁeﬁ—ef

eeﬁs&tuen%s— Volatile organic com‘pounds ( VOCs) 1nclud1ng l 4 dloxane
methylene chloride, and 1.2.4-trichloro-benzene, have been detected in the ground
water monitoring wells monitored in the vicinity of the IWU.
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Finding of Fact No. 129A. As recently as 1999 samples of waste in the IWU
revealed the presence of volatile organic compounds (VOCs), semi-volatile
organic compounds (SVOCs), pesticides, polychlorinated biphenyls (PCBs),
dioxin/furans, cyanide, and metals.

Finding of Fact No. 129B. The history of disposal of industrial and hazardous
waste in the IWU and the evidence of ground water contamination both on-site at
the ACL facility and at the Applied Materials facility is sufficient evidence that
additional constituents should be added to any approved detection constituent
monitoring list for the ACL facility.

Finding of Fact No. 129C. Any approved detection constituent monitoring list
should include: (1) the constituents identified for assessment monitoring, 40
C.F.R. Part 258, Appendix II: (2) the top ten to twenty tentatively identified
compounds (TICs) identified in previous monitoring at the ACL facility and at the
Applied Materials facility; and (3) any additional constituents currently monitored
pursuant to the voluntary monitoring agreement between the City of Austin and
WMTX.

Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet met-its burden
with respect to all referred issues exeept-the-propesed-hours-of operation

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, does not meets the requirements of 30 TEX. ADMIN.
CODE ANN. §§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application does not meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

F. Exceptions Related to Slope Stability. Findings of Fact Nos. 148, 150, 151, and 157
and Conclusions of Law Nos. 5, 7 through 11, 21, 22, and 33.

TIFA excepts to the following Findings of Fact and Conclusions of Law related to Slope

Stability, as proposed by the Administrative Law Judge:
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Finding of Fact No. 148. The Application contains a geotechnical report that
describes and summarizes the geotechnical properties of the subsurface and
discusses the stability of the soils for the uses for which they are intended.

Finding of Fact No. 150. The critical surface analysis indicates a minimum factor
of safety equal to 2.0 for the excavated slopes, which will increase as waste is
placed within landfill cells. Results of the stability analysis for the pond
excavation slopes indicate a minimum factor of safety equal to 3.2. Analyses of
the stability of the cell sideslope liner system indicate that the factor of safety of a
3H:1V slope (worst-case slope) is 1.6, which will also increase as waste is placed
within the cell. Analyses of the stability of interior waste slopes, performed using
worst case conditions, indicate that, the factor of safety against sliding is greater
than 1.4 for all conditions analyzed. This factor of safety is adequate for
temporary conditions.

Finding of Fact No. 151. When textured geomembrane and double-sided
geocomposite are used on the cell floor, continuous 3H/1V waste slopes without
benches have a minimum factor of safety against sliding of 2.12. Stability
analyses, performed using worst-case geometry, indicate that the final waste
slopes will be stable with a minimum factor of safety of 1.58.

Finding of Fact No. 157. The Application includes adequate analysis of and
provisions to ensure slope stability.

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, if constructed and operated in accordance with
the Solid Waste Disposal Act, 30 Tex. Admin. Code Ann. Chapter 330, and the
attached Draft Permit, will not adversely affect public health or welfare or the
environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will not violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER

82



SOAH DOCKET NoO. 582-08-2186
TCEQ DOCKET No. 2006-0612-MSW

welfare, and physical property of the people of Texas, and to protect the
L environment by controlling the management of solid waste.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
o and II of the Application, meets the requirements of 30 TEX. ADMIN. CODE ANN.
. §§ 330.63 and 330.61.

) Conclusion of Law No. 22. Part III of the Application meets the requirements of
30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Conclusion of Law No. 33. Applicant has demonstrated compliance with the
_ location restrictions set forth in 30 TEX. ADMIN. CODE ANN. §§ 330.345, 330.347,
3 330.553, 330.555, 330.557, and 330.559.

f 1 Unstable Area
The discussion in the portion of the Proposal for Decision identified as “Unstable Area”
repeatedly mischaracterizes the testimony of TIFA’s engineering expert witness, Mr. Chandler,
and thus misrepresents the evidence presented regarding this issue. Before addressing the
| mischaracterizations, it is first important to identify the applicable regulatory requirements and
’t what information is, and is not, contained in the application.
The regulatory standard for structural stability of a MSW landfill is found in TCEQ’s
‘} MSW rules at 30 TEX. ADMIN. CODE § 330.559, which provides:

For the purposes of this section, an unstable area is defined to be a
location that is susceptible to natural or human-induced events or forces capable
‘ of impairing the integrity of some or all of a landfill’s structural components
responsible for preventing releases from the landfill; unstable areas can include
' )l poor foundation conditions, areas susceptible to mass movement, and karst
L terrains. Owners or operators of new municipal solid waste landfills, existing
landfill units, and lateral expansions located in an unstable area shall demonstrate
that engineering measures have been incorporated into the landfill unit’s design to
ensure that the integrity of the structural components of the landfill unit will not
be disrupted. The owner or operator shall submit the demonstration with a permit
application or a permit amendment application. The demonstration must become
part of the operating record once approved. The owner or operator shall consider
the following factors, at a minimum, when determining whether an area is
unstable:

§)) on-site or local soil conditions that may result in significant
differential settling;

2) on-site or local geologic or geomorphologic features; and
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3) on-site or local human-made features or events (both
surface and subsurface).'®*

While TCEQ’s rules are clear that the application for a lateral expansion, which is how WMTX
has characterized its application, must contain the demonstration outlined in 30 TEX. ADMIN.
CoDE § 330.559, the application includes no such demonstration for the expansion area,
especially with regard to the portion of the expansion that will be constructed over existing,
unlined, pre-Subtitle D waste disposal cells, i.e., the “piggyback area.”

To meet the requirements of Section 330.559 the application relies on a sixteen-year old

185 With regard to the unstable areas demonstration the

Unstable Area Assessment Report.
application states: “An unstable area assessment was previously prepared for the Austin
Community Recycling and Disposal Facility by Cook-Joyce, Inc., in November 1993. The
assessment indicates that no unstable area exists at, or adjacent to, the site.”'®® The problem with
this is simple: in 1993 WMTX was not proposing to construct new MSW disposal cells over
existing pre-Subtitle D waste disposal areas. Because of that, the 1993 Unstable Area
Assessment Report does not consider the effect of the poor foundation conditions, i.e., the old
waste, on the structural components of the expansion landfill.

WMTX claimed that all of the calculations necessary to make the unstable area location
restriction demonstration are included in the application. This claim is apparently the basis for a
favorable Proposal for Decision on this issue, but'as discussed in more detail below, many of the
calculations that would support an unstable area analysis are fatally flawed because they are
based on unscientific methods and unfounded assumptions.

In its discussion of unstable areas, the Proposal for Decision takes issue with much of

Mr. Chandler’s testimony, but in doing so grossly mischaracterizes that testimony. For example,

184 30 TEX. ADMIN. CODE § 330.559.

185 See Exh. APP-202, supra note 11, at Tech. Complete 536 (Vol. I, Pts. 1&II, appx. B-4, Cook-Joyce, Inc.,
“Unstable Area Assessment Report, Austin Community Landfill” (Nov. 22, 1993)).

186 See id. at Tech. Complete 30 (Vol. I, Pts. I&II § 3.3.5 at 24).

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER

84



SOAH DOCKET No. 582-08-2186
TCEQ DOCKET NoO. 2006-0612-MSW

with regard to the issue of slope failures raised by Mr. Chandler, the Proposal for Decision states:
“On cross-examination, Mr. Chandler agreed that, with the exception of the concerns regarding
the piggyback liner, the instances of slope failure that he pointed to for support of his conclusion
were operational rather than design failures.”'®’” While the slides at Waste Management’s
Skyline Landfill, near Dallas, the City of Irving Landfill,'® the ACL facility itself,'®® and the
BFI Sunset Farms Landfill'*® were triggered by operational factors, there are two problems with
the characterization in the Proposal for Decision. First, Mr. Chandler was identifying that the
application does not include operating instructions that would avoid the same type of failure at
the ACL facility. Second, all four examples of slides document “poor foundation conditions™
and “unstable area” conditions for the same and similar geology and landfill designs.'®!

The Proposal for Decision also includes the following mischaracterization of
Mr. Chandler’s testimony: “He admitted he had designed geosynthetic liner/leachate collection
system interfaces.”'®® This was in response to Mr. Chandler’s opinion that the design described

in the application includes a significant number of geosynthetic liner/leachate collection system

187 Proposal for Decision, supra note 1, at 40.

188 See generally Exh. TIFA 400, supra note 14, at 79 In.13 — 82 In.4.

189 See id. at 92 In.1 — 97 In.17; see also Exh. TIFA 433, Letter from Rusty Fusilier, P.E. & Steven M.
Hamilton, R.E.P., SCS Engineers, to Jerry Allred, Texas Natural Resource Conservation Comm’n (July 26,
1999), at 001-002; Exh. TIFA 433, SCS Engineers, “Austin Community Recycling and Disposal Facility,
Repair Report for a Portion of the Sidewall Drainage Layer for Cell WD-3” (July 1999), at 003-016; Exh.
TIFA 434, Letter from Jerry Allred, Texas Natural Resource Conservation Comm’n, to Jack Steele, Waste
Mgmt., Inc. (Sept. 9, 1999); Exh. TJFA 435, Letter from Jack Steele, WMTX, to Jerry Allred, Texas
Natural Resource Conservation Comm’n (Sept. 23, 1999); Exh. TIFA 436, Letter from Jerry Alired, Texas
Natural Resource Conservation Comm’n, to Jack Steele, Waste Mgmt., Inc. (Oct. 4, 1999), at 001-002;
Exh. TIFA 436, Letter from Jerry Allred, Texas Natural Resource Conservation Comm’n, to Jack Steele,
Waste Mgmt., Inc. (Jan. 24, 2000), at 003.

190 See Exh. TIFA 400, supra note 14, at 107 Ins.22-25.

191 The Skyline Landfill is situated in the same geologic materials present at the ACL facility. See id. at 79
Ins.23-24.

192 Proposal for Decision, supra note 1, at 40.
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#1931t appears the

(“LCS”) interfaces, which are “notorious for low strength and instability.
Administrative Law Judge has confused the fact that Mr. Chandler has designed geosynthetic
liner/LCS interfaces with the conclusion that any geosynthetic interface design is adequate and
stable. Such a conclusion simply is not true generally, and is clearly not true in this case.

The Proposal for Decision again mischaracterizes Mr. Chandler’s testimony, this time
with regard to the proposed underdrain system. Mr. Chandler identified that the application
described an underdrain system, and as described in the application, the underdrain system was
problematic.194 Regarding Mr. Chandler’s list of concerns with the underdrain system, the
Proposal for Decision states: “He agreed that his concern with an “underdrain” system used
during the construction phase would only come into play “if construction was delayed
unnecessarily.””® Mr. Chandler did voice his personal opinion that an underdrain system is
probably not needed at the ACL facility, but his true concerns with the underdrain system were
that WTMX has failed to provide supporting calculations and operating requirements for the
underdrain system.’®® Such calculations and operating requirements are necessary and required
to demonstrate that the application complies with applicable MSW rules.

The Proposal for Decision goes on to discuss the provisions in the application for
confirmatory testing of the geosynthetic materials; however, the Proposal for Decision makes no
note of the limited number of confirmatory tests, an issue that was specifically raised at the
Hearing on the Merits as a significant problem with the application. While WMTX boasted that
conformance shear strength testing will be required during construction of the liners, it, and the

Proposal for Decision, failed to note the very limited, almost meaningless, testing requirements.

193 Exh. TIFA 400, supra note 14, at 43.
194 See id. at 91 Ins.10-16.
195 Proposal for Decision, supra note 1, at 40.

196 See, e.g., Exh. TIFA 400, supra note 14, at 143 Ins.7-17.

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER

86



SOAH DOCKET No. 582-08-2186
TCEQ DOCKET NoO. 2006-0612-MSW

The application only requires one interface shear strength test for an entire landfill cell,
regardless of its size.)’ By contrast, WMTX’s witness, Ms. Beth Gross, Ph.D., P.E., indicated
that twenty tests or more would be required for other soil properties, e.g., liquid limit, plastic
limit, and plasticity index, based on the size of the cell.'”® The significance of this is that one
small sample used for an interface shear strength test is very unlikely to characterize all of the
soil-geosynthetic interfaces to be used in the construction and/or identify weak soils that may be
in a residual strength condition. The single soil test required in the application is highly unlikely
to indicate whether the soils will actually have the strength to prevent slope failure.

Contrary to the claim in the Proposal for Decision, ie., “Clearly, Mr. Chandler’s
concerns have been answered,”® Mr. Chandler’s concerns are not accurately or adequately
addressed in the Proposal for Decision, nor were they addressed, and sometimes not even
refuted, by WMTX.

Lastly in this section of the Proposal for Decision, the Administrative Law Judge states:

Mr. Chandler also criticized the unstable area restriction demonstration in
the Application for not including a slope stability analysis, even though he
conceded that TCEQ has never interpreted the unstable area restriction in its
regulations to require such an analysis. In fact, Mr. Chandler admitted that he had
never conducted such an analysis for his clients as part of the unstable area
restriction demonstration, nor was he aware of anyone else agreeing with his
position that such an analysis was required.

In support of these statements, the Proposal for Decision cites to the following testimony offered

by Mr. Chandler:

197 See Exh. APP-202, supra note 11, at Tech. Complete 1101 (Vol. II, Pt. III, Att. 3, appx. E at
tbl. 3E.4); see also Tr. at Vol. 12 at 2630 Ins.8-15 (Cross Exam (by Erich Birch) of Beth Gross, Ph.D., P.E.)
(April 13, 2009).

198 See Tr. at Vol. 12 at 2627 1n.12 — 2629 In.21 (Cross Exam (by Erich Birch) of Beth Gross, Ph.D., P.E.)
(Apr. 13, 2009); see also Exh. APP-202, supra note 11, at Tech. Complete 1097 (Vol. II, Pt. ITI, Att. 3
appx. E at tbl. 3E-2).

19 Proposal for Decision, supra note 1, at 41.

200 Id

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER

87



———

SOAH DOCKET NoO. 582-08-2186
TCEQ DOCKET No. 2006-0612-MSW

Okay. You’re not aware of anyone else who has ever taken that position
in a permitting proceeding in Texas, are you?

At least none of the ones that I’ve attended.

And to your knowledge, TCEQ has never interpreted the unstable area
restriction in its regulation to require stability analysis, have they?

I don’t know.

And, in fact, in your work for applicants on municipal solid waste permits,
you have never conducted stability analysis as part of the unstable area
restriction demonstration, have you?

A. At the time we did these stability analyses, that would be correct.

L PP R

Q. You did not previously interpret the unstable area restriction regulation to
require stability analyses, did you?

A. I did not.>"!

In other words, Mr. Chandler testified that he had never attended a permitting proceeding in
Texas where the argument had been made, and he did not know TCEQ’s position regarding the
interpretation. Also, while Mr. Chandler has not previously provided a stability analysis to meet
the unstable area location restriction in the applications on which he has worked, it does not
mean that such an analysis is not necessary in this case in order for WMTX to prove that
engineering measures have been incorporated into the design of the landfill to ensure that the
integrity of the structural components of the landfill unit will not be disrupted. This is especially
true where the piggyback liner for the expansion of the ACL facility will be placed over an
unlined, pre-Subtitle D disposal area and this application is the first application including a
piggyback liner to be considered under the Commission’s new MSW rules.

With regard to whether Mr. Chandler was aware of others who agree with his
interpretation of the unstable area location restriction, the answer is clearly answered “yes” based

on his own prefiled testimony.’” For example, EPA’s SOLID WASTE DISPOSAL FACILITY

1 Tr. at Vol. 8 at 1656 Ins.7-24 (Cross Exam (by Bryan Moore) of Pierce L. Chandler, Jr., P.E.) (Apr. 7,
2009).

202 See Exh. TIFA 400, supra note 14, at 44 Ins.15-19 & 46 Ins.15-19.
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CRITERIA: TECHNICAL MANUAL’%

(“Technical Manual”), provides technical guidance on
“unstable areas,” specifically identifying that a “a closed landfill as the foundation for a new
landfill (‘piggy-backing’) may be unstable unless the closed landfill has undergone complete
settlement of the underlying wastes.”?® Thus, EPA’s Technical Manual identifies stability
analyses as part of the unstable areas determination. Similarly, Dr. Bob Gilbert of the University
of Texas at Austin,”* a recognized authority in geotechnical engineering, with technical interests
in slope stability, waste containment, and performance reliability and risk management for
geotechnical and geoenvironmental systems, has identified that stability analyses are part of the
unstable area location restriction.2%

In conclusion, WMTX failed to comply with the requirements of the unstable area
location restriction because it has failed to demonstrate that engineering measures have been
incorporated into the landfill unit’s design to ensure that the integrity of the structural

components of the landfill unit will not be disrupted. For all of these reasons, the appropriate

Findings of Fact should be revised, and the application denied.

2. Stability Analyses

As with the unstable area location restriction discussion above, the Proposal for Decision,

when addressing the stability analysis, fails to accurately analyze the entirety of the evidence

203 Exh. TJFA 405, OFFICE OF SOLID WASTE & EMERGENCY RESPONSE, U.S. ENVIRONMENTAL PROTECTION
AGENCY, SOLID WASTE DISPOSAL FACILITY CRITERIA: TECHNICAL MANUAL, EPAS530-R-93-017
(Nov. 1993, revised Apr. 1998)

204 Id. at 48 (017). While the Technical Manual references “closed” landfills, the true concern to be addressed
is that of settlement of the underlying waste. Settlement of the underlying waste is a concern here where
the piggyback liner and new waste disposal cell will be placed over unlined, pre-Subtitle D disposal areas
of the ACL facility.

Dr. Gilbert is the Hudson Matlock Professor in Civil Engineering at the University of Texas at Austin.
See Exh. TIFA 400, supra note 14, at 45 Ins.24-25.

206 See id. at 45 Ins.2-7; see also Exh. TIFA 406, Bob Gilbert, Ph.D., “Shear Strength and Slope Stability” at
11 (Sept. 30, 2008), at 002.

205

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER

89



SOAH DOCKET NoO. 582-08-2186
TCEQ DOCKET No. 2006-0612-MSW

presented. Most concerning, though, is the shifting of the burden of proof onto the protestants to
show that the existing waste that will form the foundation for the piggyback liner is unstable.
The Proposal for Decision states: “Something more is needed to prove that Applicant’s existing

£727  Apparently, it is the

waste mass in the West Hill is unstable, yet there is no proo
Administrative Law Judge’s belief that the protestants must prove that expansion of the ACL
facility will not meet applicable regulatory requirements, instead of WMTX’s burden to prove
that it will.

Such a shift in the burden of proof simply is not appropriate and is in clear violation of
TCEQ’s rules at 30 TEX. ADMIN. CODE § 80.17(a).*® 1t is always the applicant’s burden—here,
WMTX’s burden—to demonstrate that all necessary design conditions, including the stability of
the foundation of the proposed disposal units, meet applicable requirements and will be
protective of human health and welfare and the environment. The Administrative Law Judge
cannot shift that burden, and because through his consideration of this issue the burden was
clearly shifted onto protestants, the Commission must revise the findings of fact to appropriately
represent the evidence presented in this proceeding and deny the application.

Overlooked by the Proposal for Decision is the clear evidence that there are significant
problems with slope stability, as described in the application. The Taylor Marl clays are
generally considered to be a good geologic formation for the siting of MSW landfills. However,
such soils are subject to dramatic loss of strength over time due to strain softening, and proper
design is crucial to the structural stability when using these soils.*® There have been problems

associated with these soils in the construction of MSW landfill liners. Two of the most widely

207 Proposal for Decision, supra note 1, at 43.

208 See 30 TEX. ADMIN. CODE § 80.17(a) (“The burden of proof is on the moving party by a preponderance of
the evidence, except as provided in subsections (b) — (d) of this section.”). Subsections (b) through (d) of
Section 80.17 do not provide any exception that shifts the burden of proof from WMTX to the protestants
in this proceeding.

209 See Exh. TIFA 400, supra note 14, at 53 Ins.5-17.
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recognized landfill slope failures occurring in Texas took place at Waste Management’s Skyline
Landfill and the City of Irving Landfill.>!° As identified above, slope failures also have occurred
at the ACL facility?!! and at the adjacent BFI Sunset Farms Landfill.*"

The soils present at the ACL facility that will be used to construct the landfill slopes are
prone to slope failures, as evidenced by a prior slope failure at the ACL facility in 1999, due to
the very nature of the clays at the site. The ACL facility is situated in the Taylor Marl, which is
also referred to as the Sprinkle Formation in Travis County. The Guidebook to the Geology of
Travis County states: “The Sprinkle is one of the most unstable formations in the Austin area; it
has caused many construction failures . . . A3

In his prefiled testimony, Mr. Chandler discusses concerns with the application’s reliance
on “peak” soil strength for design purposes, instead of the more appropriate “residual” strength,
for many of the slope stability calculations in the application.®* A recognized text, SOIL
STRENGTH AND SLOPE STABILITY, identifies concerns with the use of “stiff-fissured clay” soils

and discusses slope failures involving these types of soils.”’> Residual strength values are of

particular importance because of the limited ability of these soils to resist sliding once a failure

210 See generally id. at 79 In.13 — 82 In4. Waste Management’s Skyline Landfill is in identical geologic
conditions and the City of Irving Landfill is in very similar geologic conditions. See id. at 79 Ins.18-24.

21 See id. at 92 In.1 — 97 In.17; see also Exh. TIFA 433, July 26, 1999 Letter, supra note 189, at 001-002;
Exh. TIFA 433, SCS Repair Report, supra note 189, at 003-016; Exh. TIFA 434, supra note 189; Exh.
TIFA 435, supra note 189; Exh. TIFA 436, October 4, 1999 Letter, supra note 189, at 001-002; Exh.
TIFA 436, January 24, 2000 Letter, supra note 189, at 003.

212 See Exh. TIFA 400, supra note 14, at 107 Ins.22-25.

2 Exh. TIFA 31, Keith Young, “Chapter 2: Rocks of the Austin Area,” GUIDEBOOK TO THE GEOLOGY OF
TRAVIS COUNTY, at TJFA 084581,

214 See Exh. TIFA 400, supra note 14, at 53, Ins.13-17:

213 See Exh. TJFA 411, J. MICHAEL DUNCAN & STEPHEN G. WRIGHT, SOIL STRENGTH AND SLOPE STABILITY at
49 (021). Duncan & Wright states: “Heavily overconsolidated clays are usually stiff, and they usually
contain fissures. Id. It continues: “In clays without coarse particles, the decline to residual strength is
accompanied by formation of a slickensided surface along the shear plane.” Id. And, finally, it states:
“Skempton also showed that once a failure has occurred and a continuous slickensided surface has
developed, only the residual shear strength is available to resist sliding.” Id. at 50 (022).
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surface has developed. Of particular concern with these clay soils is that the actual strengths of
the clays in the field are less than the strengths of the same material measured in the
laboratory.216

During his rebuttal testimony, Mr. Dominguez testified that he had not observed stiff-
fissured clays at the ACL facility,”!” but the application states unequivocally that “the site soils
consist of heavily over-consolidated clays underlain by rock.”®  More significantly,
Mr. Dominguez testified that if stiff-fissured clays are present at the site of the ACL facility, it
would change his opinion regarding the residual strength of the clays in the area and that he

would have concerns about potential stability, stating:

Q. If there are still-fissured clays at the ACL site, would that change your
opinion regarding the residual strength of the clays in that area?

A. Well, yeah. I mean, if they were present and there was water available, I
think there would be concerns about potential stability.

In not accounting for the stiff-fissured clays in his design of the ACL facility, Mr. Dominguez
seems to have failed to even consider all of the information that he included in the application.
The Proposal for Decision does not acknowledge this inconsistency and the inherent flawed
nature of the application because of this inconsistency.

Boring logs contained in the application indicate that, contrary to Mr. Dominguez’s
observations, stiff-fissured clays are present at the ACL facility. At least sixteen borings

contained in the application identify soils with characteristics of stiff-fissured clays present at the

216 Id. at 49 & 51 (021 & 023).

217 See Tr. at Vol. 12 at 1270 Ins.8-10 (Cross Exam (by Erich Birch) during Rebuttal Testimony of Charles G.
Dominguez, P.E.) (Apr. 13, 2009).

218 Exh. APP-202, supra note 11, at Tech. Complete 912 (Vol. II, Pt. ITI, Att. 3 § 4.2.4 at 11).

219 See Tr. at Vol. 12 at 2570 Ins.11-19 (Cross Exam (by Erich Birch) during Rebuttal Testimony of Charles G.
Dominguez, P.E.) (Apr. 13, 2009).
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ACL facility.220 These borings identify the presence of slickensides and fissures, both of which
are clear indicators of residual strength characteristics for heavily-overconsolidated, stiff-fissured
clay soils.”*' Interestingly, all of these boring logs were done by other consultants over a period
of years at the ACL facility. Unlike the previous borings, the 2005 borings logged by Golder
Associates fail to identify fissures or slickensides. The use of the stiff-fissured clays, as present
at the ACL facility, for construction of landfill structural components raises serious concerns
about the slope stability, as acknowledged by Mr. Dominguez.

The stability of liner slopes and finish contour slopes is of concermn for the proposed
expansion of the ACL facility. The application fails to demonstrate that slopes will be stable
during all phases of landfill construction, waste disposal, and closure. Further, historical failures
at the ACL facility and other landfills constructed in the Taylor clay provide undisputed evidence
that slope failures are of concern and do occur.

The key areas of concern in the slope designs for the ACL facility are that questionable
assumptions were made during the design process, and the potential failure analyses did not
consider worst case scenarios. The stability evaluation was based on soil strength properties

from a proprietary database maintained by Golder Associates, the employer of the engineer-of-

20 See Exh. APP-202, supra note 11, at Tech. Complete 1546 (Vol. 111, Pt. ITI, Att. 4, appx. E at Soil Borehole
Log CB-8P); see also id. at Tech. Complete 1548 (Vol. III, Pt. III, Att. 4, appx. E at Soil Borehole
Log CB-9); id. at Tech. Complete 1550 (Vol. I1L, Pt. ITI, Att. 4, appx. E at Soil Borehole Log CB-10); id. at
Tech. Complete 1553 (Vol. III, Pt. III, Att. 4, appx. E at Soil Borehole Log CB-11P); id. at Tech.
Complete 1555 (Vol. II, Pt. III, Att. 4, appx. E at Soil Borehole Log CB-12); id. at Tech. Complete 1558-
59 (Vol. IIL, Pt. III, Att. 4, appx. E at Soil Borehole Log CB-13P); id. at Tech. Complete 1561 (Vol. IIL,
Pt. III, Att. 4, appx. E at Soil Borehole Log CB-14P); id. at Tech. Complete 1563 (Vol. I1I, Pt. III, Att. 4,
appx. E at Soil Borehole Log CB-15); id. at Tech. Complete 1566 (Vol. III, Pt. Ilf, Att. 4, appx. E at
Monitor Well Installation Well No. 1A); id. at Tech. Complete 1570 (Vol. III, Pt. III, Att. 4, appx. E at
Monitor Well Installation Well No. 4); id. at Tech. Complete 1578 (Vol. III, Pt. III, Att. 4, appx. E at Log
of Boring MW-10); id. at Tech. Complete 1587 (Vol. ITI, Pt. IIT, Att. 4, appx. E at Log of Boring MW-33);
id. at Tech. Complete 1618 (Vol. III, Pt. IIl, Att. 4, appx. E at Log of Boring PZ-33); id. at Tech.
Complete 1676 (Vol. 111, Pt. III, Att. 4, appx. E at Log of Boring PZ-31); id. at Tech. Complete 1677
(Vol. 111, Pt. III, Att. 4, appx. E at Log of Boring MW-32) (Attachment 8).

21 See Exh. TIFA 411, supra note 215, at 49-50 (021-022).
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record for the application. The actual calculations used a design strength value based on an
average of the strengths of the soils in the database. The problem with this approach is that the
majority of the soils in the database are not applicable to the soils available at the site of the ACL
facility, and an average of the soil properties therefore yields an unrealistically high strength
value. The bottom line is that the stability calculations are based on invalid data, and thus, the
calculations themselves are simply wrong.

Mr. Dominguez’s response to this situation is that the actual construction is based on
field data for the soils. However, as identified during the cross examination of Dr. Gross,
rebuttal witness for WMTX, and as discussed above, there is only one soil strength sample

122 Further, if the soils were

required pursuant to the application for an entire landfill cel
actually sampled and the strength values were lower than the design basis values, then to correct
the situation would require that someone actually recognize in the field that the soil strength
value was lower than the value used in the calculations in the application (an application that by
the time of the field test would likely be many years old and would still be over 3,480 pages
long), and that upon recognizing this design flaw would either (1) redesign the landfill slopes to
accommodate the lower strength values, or (2) import new soils from another source that have
the proper strength values so that the landfill liner slopes could be safely constructed. An even
greater concern is the tendency of the stiff-fissured clays at the site to exhibit greater strength in
the laboratory than they do in the field**® The single soil test required in the application is
highly unlikely to indicate whether the soils will actually have the strength to prevent slope

failure.

= See Exh. APP-202, supra note 11, at Tech. Complete 1101 (Vol. II, Pt. III, Att. 3, appx. E at tbl. 3E.4).
Note 2 to Table 3E.4 requires one test on the sideslope and one test on the floor; however, if both the
sideslope and floor are composed of the same components a single test is acceptable. See id.

2 See Exh. TIFA 411, supra note 215, at 49 (021).

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER

94



SOAH DOCKET NoO. 582-08-2186
TCEQ DOCKET No. 2006-0612-MSW

Further, the design calculations were based on the most optimal design and field
conditions in order to demonstrate proper slope stability. The strength values of the soils vary
based on whether the soils are in “peak” strength condition or “residual” strength condition. The
ACL facility is designed based on an assumption that the peak strengths, which are the highest
strengths of the soils, would be present throughout the entire construction and waste disposal
stages of the application. In fact, the soils may instead be in a much lower residual strength
condition based on activities at the site that have placed the soils in a residual strength state. The
bottom line is that the liner design could be based on values which are destined for failure at
some time during construction and operation of the ACL facility.

The application also does not consider worst case scenarios in the failure analyses. Most
notably the friction angles between the various components of the composite liner design
indicate that the “weak link” of the design actually has not been evaluated. This error was tied to
the soil strength assumptions identified above. As previously discussed, incorrect assumptions
about the strength of the soils resulted in incorrect assumptions about which interface of the
composite liner design was actually the weak link. If the correct soil values had been used, then
the friction angle at the actual weak link of the composite liner would have revealed that failures
are destined to occur at the soil to flexible membrane interface.

It also must be noted that the Proposal for Decision again mischaracterizes
Mr. Chandler’s testimony, this time as it relates to whether the clay shear strengths in the
application were determined through site-specific testing and whether they were

1represen’tative:.224 Contrary to the assertion in the Proposal for Decision, Mr. Chandler never

o See Proposal for Decision, supra note 1, at 41.
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conceded that the clay shear strengths contained in the application were from site specific testing
or that the clay shear strengths in the application were representative.225

Slope failures are avoidable occurrences at landfills. In fact, structurally stable facilities
are commonly constructed in and on Taylor clay. Facilities that take into account the inherent
instability of the clay and include features in the design to compensate for the clay’s structural
limitations are significantly less likely to fail. Likewise, the application could have included
certain design elements that would allow the liners to be safely constructed in the Taylor clay.
However, this application did not include those design elements, and this application must be
denied because it will result in the construction of landfill components that are unstable in
violation of TCEQ rules. And, as argued above, the Findings of Fact and related Conclusions of

Law are fatally flawed because they are based on the Administrative Law Judge’s inappropriate

shifting of the burden of proof onto protestants in violation of 30 TEX. ADMIN. CODE 80.17(a).

TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 148. The Application contains a geotechnical report that does
not adequately describes and summarizes the geotechnical properties of the
subsurface as required by TCEQ MSW rules. The Application also fails to and
discusses the suitability stability—of the soils for the uses for which they are
intended_in compliance with TCEQ MSW rules.

Finding of Fact No. 150.—Fhe-eritical surface-analysisindicatesarninimum factor
of safetyegqual to2.0for the-excavatedslopes—which—-will increase-as—waste—

v
a
D

itions: The ACL facility is situated in the Taylor Marl, which is
also referred to as the Sprinkle Formation in Travis County. The Sprinkle
Formation is one of the most unstable formations in the Austin area; it has caused
many construction failures.

25 See Tr. at Vol. 8 1680 In.2 — 1681 1n.8 (Cross Exam (by Bryan Moore) of Pierce L. Chandler, Jr., P.E.)
(Apr. 7, 2009); see also Exh. TJFA 400, supra note 14, at 49 Ins.8-19.
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Finding of Fact No. 150A. The ACL facility has previously experienced slope
stability problems involving the liner system.

Flndmg of Fact No 151

- Stability analyses

contained in the application were based on unconservative and non-representative
shear strength value inputs. Shear strengths were average peak strengths largely
obtained from a proprietary database non-specific to the site of the ACL facility
and design of the ACL facility. Assumptions used in the stability analyses are not
included as part of the site operating plan requirements. The reported factors of
safety have little relevance, although post-filling factors of safety are lower than
EPA-recommended values (1.5), as contained in the Subtitle D Technical Manual.

Finding of Fact No. 157. The Application does not includes adequate analysis of
and provisions to ensure slope stability.

Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet met-its burden

with respect to all referred issues-exeept-the-propesed-hours-of-operation.

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, even if constructed and operated in accordance
with the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and
the attached Draft Permit, will net-adversely affect public health,-er welfare, and
er the environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, fails to includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, sill-net-violates the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.
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Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, does not meets the requirements of 30 TEX. ADMIN.
CODE ANN. §§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application does not meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Conclusion of Law No. 33. Applicant has not demonstrated compliance with the
location restrictions set forth in 30 TEX. ADMIN. CODE ANN. §§ 330.345, 330.347,
330.553, 330.555, 330.557, and 330.559.

G. Exceptions Related to Proposed Liner and Leachate Collection System. Findings of
Fact Nos. 94 through 97, 107, 109, 112, and 113 and Conclusions of Law Nos. 5, 7
through 11, 21, and 22.

TJFA excepts to the following Findings of Fact and Conclusions of Law related to the

Proposed Liner and Leachate Collection System, as proposed by the Administrative Law Judge:

Finding of Fact No. 94. WMTX evaluated the settlement of the existing waste
beneath the piggyback liner to determine the post-settlement liner slope and
induced strains in the liner system. The existing waste in the piggyback
expansion area is over 10 years old. Currently, there are soil stockpiles averaging
approximately 10-feet thick overlying the old waste in most of the piggyback
area, which will be removed to prepare for a uniform base grade for the new liner
system. The existing waste settlement consists of two parts: (i) secondary
compression and (ii) the primary settlement caused by new waste and final cover.
The settlement analyses indicate that the maximum settlement of the piggyback
liner is estimated to be 5.3 feet at a location with approximately 80 feet of waste
in-place and approximately 40 feet of new waste. Differential settlement is
expected to occur in the piggyback liner area; however, the post-settlement liner
grade is 6.9% at minimum and greater than 15% in most of the area.

Finding of Fact No. 95. WMTX analyzed the proposed piggyback liner system to
determine induced tensile strain due to differential settlement of existing waste
and the formation of a localized depression beneath the liner. Results, utilizing
the settlement analysis results, show that the proposed liner system will be mainly
under “compression” and a very limited length of the upper portion will
experience a maximum tensile strain of 0.58%.

Finding of Fact No. 96. WMTX analyzed the proposed piggyback liner system to
determine the impact of localized depression on the liner integrity. Topographic
maps from 1998 to 2006 indicate that there were no significant depressions that
occurred in the existing waste in the piggyback area and, due to the age of the
waste, the formation of significant localized depressions in the future is not
expected. However, to account for this possibility, an analysis was performed
considering a depression occurring over a 60-foot radius and approximately five-
feet deep, resulting in a calculated tensile strain on the liner of 0.46%. The
calculated strain is less than the minimum allowable strain of the liner system
components.
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Finding of Fact No. 97. While waste settlement will occur beneath the piggyback
liner, the estimated maximum settlement of the liner will not compromise the
integrity of the piggyback liner.

Finding of Fact No. 107. Leachate recovered from pre-subtitle D and subtitle D
sumps will be transferred from the leachate evaporation pond by (i) piping to a
recirculation network in the landfill, (ii) via tanker to a recirculation area or
transported off site, and (iii) by piping to an evaporation pond and then to a
sanitary sewer system. Leachate pumped into tanker trucks will be disposed of
off-site at a TCEQ-approved treatment facility.

Finding of Fact No. 109. In disposal cells containing a standard Subtitle D liner
system and leachate collection system, leachate and gas condensate may be
recirculated back into the waste. Leachate recirculation may consist of spray
application during dry conditions using portable tanks at the active face, injecting
leachate through a perforated pipe or well buried in the refuse, or discharging
leachate in an area excavated into waste and backfilled with highly permeable
material.

Finding of Fact No. 112. The liner design system and LQCP in the Application
meet the requirements of 30 TAC § 330, Subchapter H by describing the liner
design and construction details, by providing details showing that the proposed
liner system incorporates short-term and long-term hydrostatic pressure relief
systems, by providing for leachate and contaminated water management systems,
and by explaining the groundwater flow path, including the most likely pathways
for pollutant migration.

Finding of Fact No. 113. The evidence sufficiently demonstrates that there are
adequate provisions to protect ground water in compliance with the Commission’s
rules.

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, if constructed and operated in accordance with
the Solid Waste Disposal Act, 30 Tex. Admin. Code Ann. Chapter 330, and the
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gravely flawed because they rely exclusively on the fatally flawed settlement analysis performed
by WMTX and included in the application. To call the settlement analysis flawed is almost an
understatement. It is not scientifically sound; it is not based on sound engineering practices; and

the information utilized to conduct the analysis is not substantiated by documentary support.

attached Draft Permit, will not adversely affect public health or welfare or the
environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will not violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, meets the requirements of 30 TEX. ADMIN. CODE ANN.
§§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application meets the requirements of
30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

1. Settlement Calculations

The Findings of Fact related to settlement of waste in the area of the piggyback liner are

Simply put, the waste settlement calculations and the related analyses are absurd.

Subtitle D waste disposed at the ACL facility. The proposed design involves a composite clay,
geotextile, and geomembrane liner system being placed on top of previously disposed waste at
the ACL facility, i.e., a piggyback liner.”® WMTX has failed to demonstrate that the design

proposed for the ACL facility is stable as it is intended to be used at the ACL facility. There are

The application proposes to construct an engineered composite liner system over pre-

226

It should also be noted that this is the first piggyback liner design to be considered by the Commission
pursuant to the new MSW rules. If the Commission approves the approach used by WMTX in this case, it
will not doubt be used as the standard for all future piggyback liner designs in Texas. As noted above, the
current design is fraught with numerous engineering deficiencies, is poorly conceived, and is based on

invalid assumptions.
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three principle defects with the design and the analyses presented by WMTX in support of the
design.

The approach used in the application to predict waste settlement under the piggyback
liner was to measure landfill elevation changes over a nine-year period at specific locations by
the use of aerial topographical surveys. The manner in which the aerial topographical surveys
are used for this purpose is fraught with errors. First, the accuracy of the surveys themselves is
unknown and could have a significant impact on the validity of this entire approach to measuring
settlement. Under cross-examination, Mr. Dominguez, the engineer-of-record for the application
and the person placing reliance on the surveys for the entirety of the design of the piggyback

liner, did not know the accuracy of the surveys. Specifically, Mr. Dominguez testified:

Q. And do you know how accurate the topo maps were as far as reading
elevations?
A. I don’t know what the accuracy of the maps were.”*’

In addition, the use of the data collected is totally unscientific and cannot form the basis
of good engineering practices. So-called “good” data points were used in the study, but “bad”
data points were excluded. “Good” data points were those tending to show that the ACL facility
was decreasing in elevation, i.e., tending to show that settlement was occurring, whereas “bad”
data points included those showing that the ACL facility was increasing in height instead of
decreasing. The Proposal for Decision’s only comment on the excluded data states: “However,
Mr. Dominguez testiﬁed; the data that were excluded were taken from locations where soil
stockpiles had been placed, and, therefore, were not represen’tative.”228 While this was part of
Mr. Dominguez’s testimony, it is only part of the story, and certainly overlooks what

Mr. Dominguez did not know about the data.

227 Tr. at Vol. 3 at Ins.3-6 (Cross Exam (by Erich Birch) of Charles G. Dominguez, P.E.) (Mar. 31, 2009).

Proposal for Decision, supra note 1, at 43.
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Mr. Dominguez had no documentation to account for the increase in height, nor, for that
matter, did Mr. Dominguez have documentation to account for the decreases in height that
seemed out of the ordinary. Mr. Dominguez had no documentation to identify exactly where
stockpiles had been located, when they had been present, or when they had been removed. He
simply assumed, based on anecdotal information from his client, WMTX, and topographical
surveys, that there had been stockpiles present. He did no independent research to coordinate the
inconsistent data with possible stockpiling in the area. In other words, he really does not know,
nor could he identify, why the data were inconsistent.

In addition, the definition of “bad” versus “good” data was applied inconsistently by
Mr. Dominguez. A brief review of just part of the data relied upon by Mr. Dominguez
demonstrates the lack of scientific analysis and the inconsistencies that went into the analysis of
the settlement data. The following is an excerpt from the table of settlement data in the

application:229

Date | 4/4/98 | 7/26/99 | 4/21/00 | 4/25/01 | 5/21/02 | 9/23/03 | 5/4/04 | 3/8/05 | 2/26/06
o Cu‘g‘;;“sﬁve 0o | 478 | 748 | 1117 | 1508 | 1998 | 2222 | 2530 | 2885
1 705.0 | 703.9 | 7037 | 7035 | 7023 | 702.8 | 702.6 | 702.6 | 702.0
2 3 7085 | 7063 | 7067 | 706.7 | 705.6 | 7052 | 705.2 | 705.2 | 708.2
3 = 6983 | 697.1 | 698.1 | 6981 | 697.1 | 6965 | 696.5 | 697.1 | 712.1
4 ) 7137 | 7136 | 7124 | 7124 | 7107 | 710.8 | 710.9 | 710.6 | 709.9
5 7188 | 7168 | 717.5 | 717.5 | 7159 | 7164 | 7158 | 716.0 | 71538

Note: Italicized values neglected (i.e., excluded).

229
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For Point No. 1, the data from September 23, 2003 (702.8) was excluded, but the data for
May 4, 2004 (702.6) was not, even though it still showed a higher elevation than measured on
May 21, 2002 (702.3). Also, the data from March 8, 2005 (702.6) was not excluded even though
it was not a decrease when compared to May 4, 2004 (702.6). Similarly, for Point No. 2, the
data from April 25, 2001 (706.7) is not excluded even though it was not a decrease when
compared to April 21, 2000 (706.7). Conversely, the data from May 4, 2004 (705.2), and
March 8, 2005 (705.2) are excluded because they are not a decrease when compared to
September 23, 2003 (705.2). The same is true for a comparison of the data between May 4, 2004
(696.5), and September 23, 2003 (696.5), for Point No. 3. And, even stranger, the data for Point
No. 3 for May 21, 2002 (697.1), is not excluded though it is identical to the data from July 26,
1999 (697.1), and the two intervening dates had shown increases over the July 26, 1999 data.
These types of inconsistencies are common throughout the data that forms the entire basis for thg
settlement analysis in the application.

Ultimately, forty-three of the 112 data points, i.e., over thirty-eight percent of the data
points, were excluded by WMTX simply because they were not producing expected results.?*°
Obviously what WMTX should have excluded was the entire study because the “bad” data points
make it abundantly clear that the approach was unreliable and only producing bad data. The
study was producing clearly invalid data showing that the ACL facility was expanding in places
instead of settling, and there was no uniformity in how the data was were, and thus, there can be
no scientific certainty associated with the resulting settlement data analyses. Any reliance on
these data is in error.

In addition, the time frame used in determining the compression index (i.e., slope of best-

fit linear regression of time versus strain data) is problematic, but the Proposal for Decision

20 See Tr. at Vol. 3 at 410 Ins.7-14 (Cross Exam (by Erich Birch) of Charles G. Dominguez, P.E.) (Mar. 31,
2009).
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dismisses out of hand the concerns raised by TJFA’s witness, Mr. Chandler, and all of the
documentary evidence supporting his concerns. Instead, the Proposal for Decision relies
exclusively on the opinions of Mr. Dominguez.

Mr. Dominguez clearly understood the difference between primary (short-time)

231 Accordingly, it is important to note that

settlements and secondary (long-time) settlements.
the application utilized short-time analyses using year 1998 as the beginning time point to
analyze the empirical settlement data.®®* However, the resulting short-time compression index
was used to calculate long-time settlement. If the beginning time for plotting settlement data had
been 1992, as Mr. Dominguez indicated was the appropriate time in his rebuttal testimony, > an
entirely different and much steeper linear regression fit would have been obtained for the data
due to the inherent nature of using a logarithmic scale for time. WMTX incorrectly mixed short-
time data analysis with long-time settlement calculations. The significant increase in
compression index (i.e., slope of best-fit line) would more closely approximate long-time or
secondary settlement. If the larger compression index had been appropriately used, significantly
more settlement would have been predicted. Since the settlement calculations in the application

were based on the flawed and incomplete settlement data analysis, such settlement calculations

are clearly invalid.

2l See id. at Vol. 12 at 2548 In.25 — 2549 In.11 (Cross Exam (by Erich Birch) during Rebuttal Testimony of
Charles G. Dominguez, P.E.) (Apr. 13, 2009).

22 See Exh. APP-202, supra note 11, at Tech. Complete 1214 (Vol. II, Pt. ITI, Att. 3, appx. F.1 at Sheet 3 of
20); see also Tr. at Vol. 3 at 385 Ins.6-7 (Cross Exam (by Erich Birch) of Charles G. Dominguez, P.E.)
(Mar. 31, 2009).

23 See Tr. at Vol. 12 at 2549 In.25 — 2550 In.2 (Cross Exam (by Erich Birch) during Rebuttal Testimony of
Charles G. Dominguez, P.E.) (Apr. 13, 2009). The settlement data was analyzed in the application
assuming that waste was last placed in 1998; then, Mr. Dominguez testified during WMTX’s rebuttal case,
that he used the “median” last disposal date of 1992 for long-term settlement calculations. He used such
data without any understanding or knowledge of when waste was last placed in various areas of the landfill
or whether these data have any significance to when the waste was actually placed in the area of the
piggyback liner.
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Based on this invalid study, an eighty-foot column of waste intended to serve as the
foundation for the piggyback liner—an eighty-foot column of waste that is disposed in a pre-
Subtitle D, unlined area of the ACL facility—is predicted to settle a mere 5.3 feet.>* This
equates to a total settlement amount of approximately 6.6% of the landfill waste column height
that is predicted to occur over a forty-seven year period. Not surprisingly, this calculated
settlement amount is contrary to published authorities.

Published authorities indicate that the settlement at a closed landfill facility is expected to
be much greater than the results of the settlement calculations in the application. A recognized
authority, GEOTECHNICAL ASPECTS OF LANDFILL DESIGN AND CONSTRUCTION, includes studies
of landfill settlement over many years at numerous MSW facilities.”®> Many factors affect the
magnitude of waste settlement, including the initial density or void ratio of the solid waste,
amount of daily cover used, the waste compaction, the decomposable waste content, leachate
levels and fluctuations, and other environmental factors, including moisture content, temperature

36 none of which

within the landfill, whether landfill gases are present or generated, et cetera,
were known for the waste disposed in the area where the piggyback liner is proposed to be
installed. The settlement of MSW landfills can be enormous, and final settlement occurs over a

long period of time and can approach thirty percent of the initial fill height®” Tt is clear,

therefore, that WMTX’s prediction that the landfill will settle 6.6% over a forty-seven year

B4 See Exh. APP-202, supra note 11, at Vol. II, Pt. III, appx. F.2 at Sheet 8 of 12 (Aug. 16, 2006, Rev. 1
May 2007, Rev. 2 Aug. 2007) (formerly Tech. Complete 1240) (as supplemented at the Mar. 23, 2009
preliminary hearing); see Tr. at Vol. 1 at 48 In.7 — 49 In.10 (Mar. 23, 2009); see aiso id. at Vol. 3 at 402
Ins.8-20 (Cross Exam (by Erich Birch) of Charles G. Dominguez, P.E.) (Mar. 31, 2009).

35 See Exh. TIFA 438, XUEDE QIAN, ROBERT M. KOERNER, & DONALD H. GRAY, GEOTECHNICAL ASPECTS OF
LANDFILL DESIGN AND CONSTRUCTION.

236 See id. at 442 (023).
21 See id. at 204 & 440 (020 & 021).
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period is not only based on an invalid study, but it is also contrary to what is predicted by
published authorities.

The technical and environmental consequences of incorrect settlement calculations
cannot be overstated. Literally and figuratively, the foundation of the composite liner in the
piggyback area is the settling waste material. Mr. Dominguez testified that if the ACL facility
actually settles as much as twenty or thirty percent instead of the estimate 5.3 feet, then the clay
liner would certainly be cracked.”®® Mr. Dominguez also did not know whether the liner systems
could handle a significant amount of differential settlement.”® As described above, the
calculated settlement figures are flawed and fail to demonstrate that the foundation in the
piggyback area will be stable or protective of human health and the environment

The burden of proof was on WMTX to prove that the waste mass that will form the
foundation for the piggyback liner is stable. For all of the reasons discussed in detail above,
WMTX failed to meet this burden, and while the Proposal for Decision seems to shift the burden
to protestants to prove that the waste mass is unstable, such a shift in the burden of proof is in
violation of the Commission rules. The great weight of the evidence in this proceeding in no
way supports a finding that WMTX met its burden of proof on this issue. As such the related

Findings of Fact and Conclusions of Law must be revised and the application denied.

2. Recirculation of Leachate

Findings of Fact Nos. 107 and 109 are both related to the use of leachate at the ACL
facility. Most important to this discussion is the recirculation of leachate at the ACL facility

back into waste disposal cells. Contrary to these findings of fact, the provisions in the

28 See Tr. at Vol. 3 at 406 Ins. 14-24 (Cross Exam (by Erich Birch) of Charles G. Dominguez, P.E.) (Mar. 31,
2009).

9 See id.
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application regarding the recirculation of leachate are in violation of the applicable regulatory
requirements.

The application includes the following description of leachate recirculation: “In disposal
cells containing a standard Subtitle D liner system (i.e., a compacted clay/geomembrane
composite) and leachate collection system, leachate and gas condensate may be recirculated back

into the waste.”?*

A similar provision is included for gas condensate in the Landfill Gas
Management Plan in the application: “Liquids from the gas system may be recirculated in the
landfill . . .. Liquids from gas the system may be recirculated over areas that are designed and
constructed with a composite liner system and a leachate collection system that meets the
requirements of 30 TAC § 330.331(21)(2).”241 Both of these provisions are in violation of
applicable federal Subtitle D regulations.

Code of Federal Regulations Part 40, Section 258.28 provides:

(a) Bulk or noncontainerized liquid waste may not be placed in
MSWLF units unless:

® Kk %

2) The waste is leachate or gas condensate derived from the
MSWLEF unit and the MSWLF unit, whether it is a new or existing
MSWLF, or lateral expansion, is demgned with a composite hner and
Jeachate collection system as described in §258.40(a)(2) of this part.**

Section 258.28(a)(2) makes it clear that only leachate and/or gas condensate derived from a
specific unit at the ACL facility can be recirculated back into that same unit, and only if that unit
has a composite liner system and a leachate collection system (“LCS”) in conformance with
specified regulatory requirements. The recirculation of leachate and gas condensate described in

the application is not limited to the composite lined cell of generation contrary to this

20 Exh. APP-202, supra note 11, at Tech. Complete 928 (Vol. I, Pt. III, Att.3 § 6.2.1.8 at 27).
1 Id. at Tech. Complete 3159-60 (Vol. V, Pt. III, Att. 6 § 5.4 at 18).
2 40 C.FR. § 258.28(a)(2).

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER

107



SOAH DOCKET NoO. 582-08-2186
TCEQ DOCKET NO. 2006-0612-MSW

requirement, and thus violates applicable regulatory requirements. As such the Findings of Fact

and Conclusions of Law should be revised and the application denied.

T.JFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 94. WMTX evaluated the settlement of the existing waste

beneath the piggyback liner to determine the post-settlement liner slope and
1nduced strams in the l1ner system Such settlement evaluatlon was flawed. The

Finding of Fact No. 95. WMTX analyzed the proposed piggyback liner system to
determine induced tensile strain due to differential settlement of existing waste
and the formation of a localized depression beneath the liner. Results, utilizing

the settlement analy51s results were ﬂawed shew—%h&t—th&pfepesed—lme—r—system

Finding of Fact No. 96. WMTX analyzed the proposed piggyback liner system to
determine the impact of locahzed depress1on on the lmer 1ntegr1ty but such
analvs1s was ﬂawed 098 :

Fmdlng of Fact No 97. WMTX failed to prove that “Ehi-le—waste—settleme&t—mll

m-settlement of the liner

w1ll not comprom1se the 1ntegr1ty of the pi ggyback hner.

Finding of Fact No. 107. The application details that leachate and gas condensate
Leachate-recovered from pre-subtitle D and subtitle D sumps will be transferred
from the leachate evaporation pond by (i) piping to a recirculation network in the
landfill, (i) via tanker to a recirculation area or transported off site, and (iii) by

piping to an evaporation pond and then to a sanitary sewer system. The proposed
recirculation of leachate is in violation of 40 C.F.R. § 258.28 Leachate-pumped
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Finding of Fact No. 109.

Leachate and gas condensate can only
mayhbe rec1rculated back 1nto the unit where 1t was ,qenerated waste—l:eaehate

Finding of Fact No. 112. The liner design system and LQCP in the Application
do not meet the requlrements of 30 TAC § 330 Subchapter H because thev do not

T H he groundwater
ﬂow path and —meluémg—the most hkely pathways for pollutant migration._The
provisions for recirculation of leachate and gas condensate are in violation of

applicable regulatory provisions.

Finding of Fact No. 113. The evidence fails to sufficiently demonstrates that

there are adequate provisions to protect ground water as required byin-eompliance
with the Commission’s rules.

Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet met-its burden
with respect to all referred issues-exeept-the-propesed-hours-of operation

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, even if constructed and operated in accordance
with the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and
the attached Draft Permit, will aet-adversely affect public health,-ex welfare, and
or the environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, fails to includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will-net-violates the policies of the State of Texas, as set
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forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, does not meets the requirements of 30 TEX. ADMIN.
CODE ANN. §§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application does not meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

H. Exceptions Related to Designation of Wetlands. Findings of Fact Nos. 176 and 177
and Conclusions of Law Nos. 5, 7 through 11, 21, 22, and 33.

TJFA excepts to the following Findings of Fact and Conclusions of Law related to the

Designation of Wetlands, as proposed by the Administrative Law Judge:

Finding of Fact No. 176. The Application demonstrated that the wetlands
determination met the federal, state, and local requirements and met the technical
requirements for wetland protection.

Finding of Fact No. 177. The Application includes adequate provisions to show
that the MSW facility will not cause or contribute to significant degradation of
wetlands, in compliance with agency rules.

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, if constructed and operated in accordance with
the Solid Waste Disposal Act, 30 Tex. Admin. Code Ann. Chapter 330, and the
attached Draft Permit, will not adversely affect public health or welfare or the
environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, includes all matters required by law.
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Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will not violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, meets the requirements of 30 TEX. ADMIN. CODE ANN.
§§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application meets the requirements of
30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Conclusion of Law No. 33. Applicant has demonstrated compliance with the
location restrictions set forth in 30 TEX. ADMIN. CODE ANN. §§ 330.345, 330.347,
330.553, 330.555, 330.557, and 330.559.

Contrary to the finding set out in Finding of Fact No. 176, neither the application nor the
great weight of the evidence in this proceeding demonstrated that the wetlands determination put
forward by WMTX met the federal, state, and local requirements and the technical requirements
for wetland protection. Similarly, neither the application nor the great weight of the evidence in
this proceeding demonstrated that the application included adequate provisions to show that the
MSW facility will not cause or contribute to significant degradation of wetlands, as asserted in
Finding of Fact No. 177.

The Proposal for Decision ignores testimony presented by Mr. C. Lee Sherrod, WMTX’s
wetlands experts, regarding his wetlands survey of the ACL facility and his opinion regarding
certain wetlands vegetation identified on the property of the ACL facility. Additionally, the
Proposal for Decision relies on the testimony of Mr. Udenenwu, testifying for the Executive
Director, even though Mr. Udenenwu has no independent training related to wetlands and he

does not consider himself an expert on wetlands issues.>* The Proposal for Decision blatantly

243 Instead, Mr. Udenenwu relies upon reviews provided by other agencies of the wetlands information

submitted by WMTX—agencies that review only the information provided by WMTX and may be
unaware of the particular details of TCEQ’s rules. See Tr. at Vol. 10 2311 In.17 — 2312 In.14 (Cross Exam
(by Erich Birch) of Matthew Udenenwu) (Apr. 9, 2009).
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ignores evidence presented by TJFA and the other protestants in this proceeding regarding the
faults with Mr. Sherrod’s wetlands survey.

Important to this discussion is 30 TEX. ADMIN. CODE § 330.61(m)(2)&(3), which states,

in relevant part:

(m)  Floodplains and wetlands statement. The floodplains and wetlands
statement must:

% % ok

(2)  include a wetlands determination under applicable federal,
state, and local laws and discuss wetlands in accordance with §330.553 of
this title (relating to Wetlands). For the purpose of this subsection,
demonstration can be made by providing evidence that the facility has a
Corps of Engineers permit for the use of any wetlands area; and

?3) identify wetlands located within the facility boundary ***

The wetlands survey, or wetlands delineation report, contained in the application failed to
identify wetlands contained within the permit boundary of the ACL facility as permitted by
Permit No. MSW-249C and as proposed to be permitted under Permit No. MSW-249D. As
shown in the photographs in Exhibits City of Austin 10 and City of Austin 11, there are wetlands
plants, also called hydrophytic plants, located in an area between the IWU and the Phase I
Unit.?*® Mr. Sherrod identified that the photographs in Exhibits City of Austin 10 and City of

d.246

Austin 11 depicted vegetation that exhibited characteristics of a wetlan Specifically,

Mzr. Sherrod testified:

Q. Can you look also at exhibit — TJFA exhibit 14 [later identified as Exhibit
City of Austin 11], which is a close-up of some of those plants? Do you

see that?
A. Yes.
Q. And was that also — are those plants also consistent with plants being

located in wetlands?

244 30 TEX. ADMIN. CODE § 330.61(m)(2)&(3).

245 See Exh. City of Austin 10, Photo of Wetlands (TJFA-073765); see also Exh. City of Austin 11, Photo of
Wetlands (TJFA -073766).

246 See Tr. at Vol. 6 at 1118 Ins.5-7 (Cross Exam (by Erich Birch) of C. Lee Sherrod) (Apr. 3, 2009).
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A. Yes, those are wetland plants.247

Mr. Sherrod emphasized during his testimony at the Hearing on the Merits that his wetlands
survey had been focused on the expansion area of the ACL facility and that he had only looked

generally at the rest of the ACL facility.2*®

But, as set out above, TCEQ rules require the
wetlands survey to consider the entirety of the to-be-permitted facilit *9__here, the entirety of
the ACL facility pursuant to proposed Permit No. MSW-249D.

In light of the fact that Mr. Sherrod failed to identify the location depicted in the
photographs as a wetlands feature in his wetlands survey, Mr. Sherrod went so far as to suggest,
without an evidentiary basis, that the area where the photographs had been taken was not a
“wetland” because it was a “manmade drainage feature.”>° Contrary to Mr. Sherrod’s assertion,
there is substantial evidence that the area where the photographs were taken is a natural
creek/drainageway, not a manmade drainage feature. Mr. Chandler testified that the photographs
in Exhibits City of Austin 10 and City of Austin 11 were taken by him in “the drainageway
between the Phase I Unit and the Industrial Waste Unit.”*' He continued: “This is the
swayover [sic]*> or ditch that’s between the two units. This is at the upper end of the ditch close

to where the drainage comes onto the property.”*> As shown on historical topographic maps,

this area of the ACL facility is part of a natural creek/drainageway that runs through the site of

247 Id. at Vol. 6 at 1118 Ins.8-14.

8 See id. at Vol. 6 at 1114 Ins.8-10 (“My general focus was on the proposed expansion area, but, again, I did

look at the entire facility, at least in generalities.” (emphasis added)).
249 See 30 TEX. ADMIN. CODE § 330.61(m)(3).
20 Tr. at Vol. 6 at 1124 1n.9 (Cross Exam (by Erich Birch) of C. Lee Sherrod) (Apr. 3, 2009).

1 Id. at Vol. 8 at 1748 Ins.14-16 (Cross Exam (by Meitra Farhadi) of Pierce L. Chandler, Jr., P.E.) (Apr. 7,

2009).
22 It appears that Mr, Chandler may have said “swale” and was misunderstood by the court reporter.

253 Tr. at Vol. 8 at 1748 Ins.16-18 (Cross Exam (by Meitra Farhadi) of Pierce L. Chandler, Jr., P.E.) (Apr. 7,
2009).
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the ACL facility.”** In addition, Dr. Kier testified that the drainage course between the IWU and

5

the Phase I Unit was a natural drainage course.”>> Similarly, this area has previously been

defined as a creek in the report prepared by Engineering-Science for Travis County.?

As discussed above, WMTX and its predecessor owners and operators of the ACL
facility placed waste in the creek bed and raised the grade significantly while keeping the same
channel alignment and entrance and exit points from the permit boundary. In addition, WMTX
constructed impoundments at various locations along the creek. The presence of wetland
vegetation, the chronic ponding of water (i.e., frequent flooding), and the location “on-channel”
of an existing creek would likely lead to the determination that the area is a wetlands from a
regulatory standpoint.‘ Because Mr. Sherrod failed to take this area into serious consideration
during his “general” review of this portion of the ACL facility, the wetlands survey included in
the application fails to meet the requirements of 30 TEX. ADMIN. CODE § 330.61(m)(2)&(3).

For all of these reasons, Findings of Fact No. 176 and 177 must be rejected by the
Commission and replaced with revised findings based on the great weight of the evidentiary
record. WMTXs failure to fully delineate all wetlands within the permit boundary of the ACL
facility renders it impossible for WMTX to demonstrate that, in compliance with TCEQ’s rules,

the operation of the ACL facility will not result in the degradation of wetlands. As such, the

application must be denied.

254 See Exh. TIFA 211, U.S. Dep’t of the Interior Geological Survey, Austin East Quadrangle, Texas — Travis
Co., 7.5 minute series (topographic) (1966, photorevised 1973), at 001, & U.S. Dep’t of the Interior
Geological Survey, Manor Quadrangle Texas — Travis Co., 7.5 minute series (topographic) (1968), at 002.

253 See Tr. at Vol. 7 at 1348 Ins. 18-25 (Cross Exam (by Annalynn Cox) of Robert S. Kier, Ph.D., P.G.)
(Apr. 6, 2009) (“That was a natural drainage course. It wasn’t an artificial one. At least it was natural
before the landfill.”).

256 See Bxh. APP-11, supra note 94, at 4 (WM-055355); see also id. at 6 (WM-055357).
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TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 176. The Application fails to demonstrated that the wetlands
determination met the federal, state, and local requirements and met the technical
requirements for wetland protection.

Finding of Fact No. 176A. Wetlands vegetation is present in the area between the
Phase I Unit and the IWU.

Finding of Fact No. 176B. The area between the Phase I Unit and the IWU is
frequency flooded by constructed impoundment structures.

Finding of Fact No. 176C. The area between the Phase I Unit and the IWU was
an existing tributary (i.e., natural channel) of Walnut Creek.

Finding of Fact No. 176D. The area between the Phase I Unit and the IWU has
the characteristics for designation as a regulated. jurisdictional wetland.

Finding of Fact No. 176E. The wetlands survey failed to provide a complete
survey of the entirety of the ACL facility.

Finding of Fact No. 176F. The wetlands survey failed to identify all potential
wetlands within the permit boundary of the ACL facility.

Finding of Fact No. 177. The Application does not includes adequate provisions
to show that the MSW facility will not cause or contribute to significant

degradation of wetlands;-in-compliance-with-ageney-rules.

Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet-sset its burden

with respect to all referred issues-except-the-propesed-hours-of operation.

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, even if constructed and operated in accordance
with the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and
the attached Draft Permit, will aet-adversely affect public health,-ex welfare, and
er the environment.
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Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, fails to includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will-net-violates the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, does not meets the requirements of 30 TEX. ADMIN.
CODE ANN. §§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application does not meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Conclusion of Law No. 33. Applicant has not demonstrated compliance with the
location restrictions set forth in 30 TEX. ADMIN. CODE ANN. §§ 330.345, 330.347,
330.553, 330.555, 330.557, and 330.559.

L Exceptions Related to Ponding of Surface Water. Findings of Fact Nos. 166 and 167
and Conclusions of Law Nos. 5, 7 through 11 and 23 through 25.

TIFA excepts to the following Findings of Fact and Conclusions of Law related to

Ponding of Surface Water, as proposed by the Administrative Law Judge:

Finding of Fact No. 166. The Site Operating Plan (SOP) contained in the
Application includes a Ponded Water Prevention Plan that sets forth the different
methods that will be utilized to prevent ponded water over waste-filled areas.

Finding of Fact No. 167. The Application proposes adequate protection of
surface water.

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.
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Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, if constructed and operated in accordance with
the Solid Waste Disposal Act, 30 Tex. Admin. Code Ann. Chapter 330, and the
attached Draft Permit, will not adversely affect public health or welfare or the
environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will not violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 23. Part IV of the Application, the SOP, meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.57(c)(4) and 330.127.

Conclusion of Law No. 24. Applicant has shown that it will comply with the
operational prohibitions and requirements in 30 TEX. ADMIN. CODE ANN.
§§ 330.5, 330.111 [sic] —330.139.

Conclusion of Law No. 25. The Application includes adequate provisions to
prevent the ponding of water over waste in the landfill, in compliance with
30 TEX. ADMIN. CODE ANN. § 330.167.

There is a Ponded Water Prevention Plan in the Site Operating Plan (“SOP”) included in
the application, which is designed to prevent the future ponding of water over waste at the ACL
facility. The Ponded Water Prevention Plan is written to be applied during future operations of
the ACL facility, but it includes no provisions to address or remediate existing ponded water
over waste. Because there is existing ponded water over waste at the ACL facility and because
the application fails to include any methods to address such ponded water, the application is in
violation of TCEQ’s rules, including 30 TEX. ADMIN. CODE § 330.167.

Texas Administrative Code Title 30, Section 330.167 provides:

The ponding of water over waste on a landfill, regardless of its origin,
must be prevented. Ponded water that occurs in the active portion of a landfill or
on a closed landfill must be eliminated and the area in which the ponding
occurred must be filled in and regarded within seven days of the occurrence.
A ponding prevention plan must be provided in the site operating plan that
identifies techniques to be used at the landfill to prevent the ponding of water over
waste, an inspection schedule to identify potential ponding sites, corrective
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actions to remove ponded water, and general instructions to manage water that
has been in contact with waste.*

Thus, TCEQ’s rule requires that no water be allowed to pond or accumulate over waste. The

application is in clear violation of this rule.

There is a detention pond, identified as the South Pond, constructed in the creek exiting

the ACL facility near surface water drainage point CP7.° ¥ Boring logs, which were part of the

ThermoRetec report and which are included in the application, show waste buried in the area of

the South Pond at depths up to twenty-two feet.>® Even WMTX’s own witness, Mr. Winters,

testified that the pond was located over waste:

Q. Okay. This south pond structure, if you’ll go back, please, and look at
Volume IV, 2433, Page 2433 that we were looking at, Monitor
Well 99-24. Okay. Do you see that?

Yes, I do.

Okay. And would it appear that that south pond structure that we were
just looking at is located in the general vicinity of Monitor Well 99-24 on
this map?

Yes.

And looking at borehole Monitor Well 99-24, do you see the municipal
solid waste that’s identified in that part of the site?

We looked at the MSW on that boring log.

Yes. And so would it appear that that municipal solid waste is actually
under the pond that we just looked at a few minutes ago on ATT2-2?

o oP

It appears that way.

e L OP

I beg your pardon?

257

258

259

30 TEX. ADMIN. CODE § 330.167.

See Exh. APP-202, supra note 11, at Tech. Complete 615 (Vol. II, Pt. ITI, Att. 2 at Fig. ATT2-2), attached
hereto and incorporated herein for all purposes as Attachment 11.

See Exh. APP-202, supra note 11, at Tech. Complete 2433 (Vol. IV, Pt. II, Att. 4, appx. E at Boring Log
Hole No. MW-99-24) (Attachment 7); see also id. at Tech. Complete 2438 (Vol. IV, Pt. I, Att. 4, appx. E
at Boring Log Hole No. MW-99-25) (Attachment 7); id. at Tech. Complete 2400 (Vol. IV, Pt. III, Att. 4 at
Fig. 2-1) (Attachment 6); Tr. at Vol. 5 at 963 Ins.2 —24 (Cross Exam (by Erich Birch) of Jay A. Winters,
P.G.) (Apr. 2, 2009); id. at 970 In.15 — 971 In.9.
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A. It appears that way.>®

In fact, the South Pond is constructed over what appears to be the thickest section of waste in
that area of the ACL facility. The South Pond is constructed over approximately eighteen to
nineteen feet of waste.”®! Pursuant to the application WMTX proposes no changes to remove the
waste itself or to remove the South Pond from over the waste, apparently intending to continue
operating in violation of 30 TEX. ADMIN. CODE § 330.167.

The Proposal for Decision minimizes all of these facts about the location of the pond over

the buried waste, stating:

Applicant responds that borings made along and just above the southern boundary
in close proximity to the pond (from west to east being PZ-18, PZ-1, PZ 19, and
PZ-2) do not indicate the presence of waste. In addition, Mr. Udenenwu testified
that he had reviewed cross-sections through the south pond and did not see any
indications of waste in those drawings. If there is no waste at that location, then
there is no obligation for Applicant to prevent ponding there.”*

What the boring logs for piezometers PZ-18, PZ-1, PZ-19, and PZ-2 show is largely irrelevant
because all four piezometers are located along the south facility boundary, south and west of the
location of the South Pond itself. Unlike Boring Hole No. MW- 99-24, which is located below
the South Pond, piezometers PZ-18, PZ-1, PZ-19, and PZ-2 are not located under the South
Pond. In addition, Mr. Udenenwu’s testimony is also not as reliable as that of Mr. Winters, nor
is it as reliable as the actual cross-sections and boring logs contained in the application.
Mr. Winters provided his testimony while reviewing maps, cross-sections, and boring logs
contained in the application and concluded, as identified above, that waste was shown in the

boring log for Boring Hole No. MSW-99-24 and that MSW was actually under the South Pond.

260 Tr. at 970 In.15 — 971 In.9 (Cross Exam (by Erich Birch) of Jay A. Winter, P.G.) (Apr. 2, 2009).
Mr. Winters had previously identified that there was MSW in Boring Hole No. MW-99-24 from three feet
down to 22 feet. See id. at 961 In.25 — 962 In.6.

261 See Exh. APP-202, supra note 11, at Tech. Complete 616 (Vol. II, Pt. III, Att. 2 at Fig. ATT2-2)
(Attachment 11); see also id. at Tech. Complete 2400 (Vol. IV, Pt. III, Att. 4 at Fig. 2-1) (Attachment 6);
id. at Tech. Complete 2433 (Vol. IV, Pt. I1I, Att. 4 at Boring Log Hole No. MW-99-24) (Attachment 7).

(8
(=%
3]

Proposal for Decision, supra note 1, at 47-48.
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On the other hand, Mr. Udenenwu briefly answered a question without reviewing any of the
maps, cross-sections, or boring logs in the application. At other times during the Hearing on the
Merits, Mr. Udenenwu admitted that he had reviewed the application over a period of several
months to years and that he had missed other mistakes in the application (e.g., the failure of the
buffer zones to meet regulatory requirements) that continued to be present in the application even
after it was deemed technically complete in January 2008.2% 1t is possible that Mr. Udenenwu
simply did not remember that the cross-sections and boring logs clearly identify that there is
MSW buried under the South Pond.

In addition to the existence of a detention pond over waste, as explained above,
photographs taken in the area of the IWU and the Phase I Unit demonstrate there is wetlands
vegetation in that area.”®* Such wetlands vegetation indicates that water ponds in this area and
that the water ponding is of such extent and duration to make the area suitable for this type of
vegetation to survive.”®> Further, based on cross-sections from the ThermoRetec report it is clear

that there is waste buried in this same area.®® The borings in the ThermoRetec report from this

263 See generally Tr. at Vol. 11 at 2335 In.12 — 2336 In.4 & 2360 Ins.14-17.
264 See Exh. City of Austin 10, supra note 245; see also Exh. City of Austin 11, supra note 245.
265 At the Hearing on the Merits, Mr. Chandler, who took the photographs, testified:

Q. Okay. Any my question to you is, could the presence of these wetland type
plants be an indication of a location on the facility where water tends to pond on
the site?
A. That was my impression, and that’s why I took the picture, was to document that
situation.
Tr. at Vol. 8 at 1750 Ins.19-24 (Cross Exam (by Meitra Farhadi) of Pierce L. Chandler, Jr., P.E.) (Apr. 7,
2009).
266 See Exh. APP-202, supra note 11, at Tech. Complete 1481 (Vol. IIL, Pt. 111, Att. 4 at Fig. ATT4-17)
(Attachment 5).
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area of the ACL facility show wastes buried up to twenty feet deep in and below the creek
running between the IWU and the Phase I Unit.?¢’

Again, the Proposal for Decision minimizes all of these facts, instead stating: “[TThe
TRCC report did not establish the presence of MSW anywhere in the drainage Way.”268 The
reference to the “TRCC report” is to the ThermoRetec report, portions of which are included in
the application and the entirety of which is included in TJFA Exhibit 204, pages 011 through
241. The claim in the Proposal for Decision that the ThermoRetec report does not establish the
presence of MSW in the drainageway is simply, and unmistakably, incorrect. Multiple boring
logs included in the ThermoRetec report, including the boring logs for MW-99-24, MW-99-25,
MW-99-26, MW-99-31, and MW-99-32, demonstrate that waste is buried in the drainatgeway.269

The Proposal for Decision also minimizes the presence of the wetland plants, claiming
that the presence of wetland plants in the drainageway could simply be explained by the fact that
it is a drainageway that carries water.”’’ That the drainageway simply carries water does not
explain the presence of wetlands vegetation. Simple periodic drainage will not create wetland
plant colonies, or hydrophytic vegetation. Ponding is required. As identified in the U.S. Army

Corps of Engineers (“USACE”) 1987 WETLANDS DELINEATION MANUAL, which was relied upon

by WMTX’s wetlands expert Mr. Sherrod, the term “hydrophytic vegetation” is defined as “the

267 See id. at Tech. Complete 2446 (Vol. IV, Pt. III, Att. 4 at Boring Log Hole No. MW-99-31) (Attachment
7); see also id. at Tech. Complete 2439 (Vol. IV, Pt. III, Att. 4 at Boring Log Hole No. MW-99-26)
(Attachment 7); id. at Tech. Complete 2440 (Vol. IV, Pt. III, Att. 4 at Boring Log Hole No. MW-99-26A);
id. at Tech. Complete 2441 (Vol. IV, Pt. II1, Att. 4 at Boring Log Hole No. MW-99-27).

268 Proposal for Decision, supra note 1, at 47.

269 See Exh. APP-202, supra note 11, at Tech. Complete 2433 (Vol. IV, Pt, I, Att. 4, appx. E at Boring Log
Hole No. MW-99-24) (Attachment 7); id. at Tech. Complete 2438 (Vol. IV, Pt. III, Att. 4, appx. E at
Boring Log Hole No. MW-99-25) (Attachment 7); id. at Tech. Complete 2439 (Vol. IV, Pt. III, Att. 4 at
Boring Log Hole No. MW-99-26) (Attachment 7); id. at Tech. Complete 2446 (Vol. IV, Pt. III, Att. 4,
appx. E at Boring Hole No. MW-99-31) (Attachment 7); id. at Tech. Complete 1677 (Vol. III, Pt. III,
Att. 4, appx. B at Log of Boring MW-32) Attachment ).

270 See Proposal for Decision, supra note 1, at 47.
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sum total of macrophytic plant life that occurs in areas where the frequency and duration of
inundation or soil saturation produce permanently or periodically saturated soils of sufficient
duration to exert a controlling influence on the plant species present.”?’! Similarly, as discussed
above with regard to wetlands, Mr. Sherrod testified about how the State of Texas defines a

wetland:

The applicable TCEQ regulations at the state level define a “wetland” as an area
(including a swamp, marsh, bog, prairie pothole, or similar area) having a
predominance of hydric soils that are inundated or saturated by surface water or
groundwater at a frequency and duration sufficient to support (and that under
normal circumstances to support) the growth and regeneration of hydrophytic
vegetation. The term “hydric soil” means soil that, in its undrained condition, is
saturated, flooded, or ponded long enough during a growing season to develop an
anaerobic condition that supports the growth and regeneration of hydrophytic
vegetation.*”

In other words, the ponding of water is necessary for the development of hydrophytic or wetland
plants. The presence of wetland plants in the drainageway—the drainage way which is over
buried waste—is clear evidence that there is ponding water over buried waste in contravention of
30 TEX. ADMIN. CODE § 330.167.

While the ponding of water over waste is a problem at any landfill because the water may
drain into the waste below, the Proposal for Decision completely ignores why ponding of water
is especially problematic at the ACL facility. The ponding of water at the ACL facility is clearly
a more serious environmental threat because the waste buried in the drainage way is not in a
lined cell, nor is it in an approved waste disposal cell, and after the water sinks down into the
waste below, it would then travel through the waste mass as through a French drain, and

eventually exit the site along some downgradient point at the ACL facility’s permit boundary.

mn ENVIRONMENTAL LABORATORY, U.S. ARMY CORPS OF ENGINEERS, CORPS OF ENGINEERS WETLANDS
DELINEATION MANUAL, Wetlands Research Program Technical Report Y-87-1, at 12 (Jan. 1987), available
at http://el.erdc.usace.army.mil/elpubs/pdfiwlman87.pdf. WMTX previously requested that the
Administrative Law Judge take official notice of the USACE’s 1987 Wetlands Delineation Manual,
Technical Report Y-87-1. See Exh. APP-600, Prefiled Direct Testimony of C. Lee Sherrod, at 15.

7 See Exh. APP-600, supra note 271, at 13 (emphasis added).
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The waste is buried under the drainageway (i.e., creek) and the South Pond up to the property
line (between the ACL facility and the closed Travis County Landfill), and there are no ground
water monitoring wells at that location to detect contaminated water exiting through the waste in
that area.

For all of these reasons, the above-referenced Finding of Facts and Conclusions of Law
should be revised, and the application must be denied because it fails to comply with all

applicable TCEQ rules.

TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 166. The Site Operating Plan (SOP) contained in the
Application includes a Ponded Water Prevention Plan that sets forth the different
methods that will be utilized to prevent ponded water over waste-filled areas._The
Ponded Water Prevention Plan does not address how WMTX will address water
that is currently ponded over waste at the ACL facility.

Finding of Fact No. 166A. There is clear evidence that waste is buried under the
South Pond and in the drainage way between the IWU and the Phase I Unit.

Finding of Fact No. 166B. There is clear evidence that water is ponding over
buried waste in the areas of the South Pond and in the drainage way between the
IWU and the Phase I Unit.

Finding of Fact No. 167. The Application fails to proposes adequate protection of
surface water.

Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet-smet its burden
with respect to all referred issues i

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, even if constructed and operated in accordance
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with the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and
the attached Draft Permit, will net-adversely affect public health,-er welfare, and
or the environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, fails to includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, willnet-violates the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 23. Part IV of the Application, the SOP, does not meets
the requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.57(c)(4) and 330.127.

Conclusion of Law No. 24. Applicant failed to show-has—shews that it will
comply with the operational prohibitions and requirements in 30 TEX. ADMIN.
CODE ANN. §§ 330.5, 330.121-++4 - 330.139.

Conclusion of Law No. 25. The Application does not includes adequate
provisions to prevent the ponding of water over waste in the landfill, in violation
of-compliance-with 30 TEX. ADMIN. CODE ANN. § 330.167.

J. Exceptions Related to Provisions for Cover. Finding of Fact No. 169 and Conclusions
of Law Nos. 5, 7 through 11 and 21 through 23.

TIFA excepts to the following Findings of Fact and Conclusions of Law related to

Provisions for Cover, as proposed by the Administrative Law Judge:

Finding of Fact No. 169. The Application includes adequate provisions for cover,
in compliance with agency rules.

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.
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Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, if constructed and operated in accordance with
the Solid Waste Disposal Act, 30 Tex. Admin. Code Ann. Chapter 330, and the
attached Draft Permit, will not adversely affect public health or welfare or the
environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will not violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, meets the requirements of 30 TEX. ADMIN. CODE ANN.
§§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application meets the requirements of
30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Conclusion of Law No. 23. Part IV of the Application, the SOP, meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.57(c)(4) and 330.127.

The Proposed Order contains the following ordering provision regarding the Final Cover
Quality Control Plan: “The specification for the soils to be used in the final cover should be

172" While this information is

revised to specify SCS Hydrologic Soil Group D for that soi
included in the Proposed Order, it is only addressed in passing in the Proposal for Decision;?”*
thus, an awareness of the background of this proposed ordering provision is necessary to an
understanding of why TIFA believes that the addition of a simple ordering provision is
inappropriate and is not in compliance with TCEQ rules.

The Final Cover Quality Control Plan contained in the application includes the following

provision regarding soil cover material: “The soil cover material shall consist of soils that are

classified as SCS Hydrologic Soil Groups (HSG) A, B, or C.*"  On the other hand, the

n Proposed Order, supra note 2, at 56.

27 See Proposal for Decision, supra note 1, at 50.

2 Exh. APP-202, supra note 11, at Tech. Complete 3316 (Vol. VI, Pt. III, Att. 7, appx. A § 4.2 at 21).
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calculations for soil loss due to erosion, which are also included in the application, utilized a soil
erodibility factor, or “K,” based on Ferris and Heiden soils.?”® M. Dominguez, during cross-
examination, identified that Ferris and Heiden soils are both HSG D soils.?”’ In addition, the
final cover surface runoff modeling and final cover infiltration modeling were based on HSG D
soils. Thus, there are numerous contradictions in the application itself regarding what types of
soils will be utilized in the final cover. Mr. Dominguez admitted that the reliance on HSG A, B,
or C soils in the Final Cover Quality Control Plan was incorrect.”’®

WMTX properly acknowledged that the Final Cover Quality Control Plan incorrectly
identifies the type of soil to use for final cover, and, in its Closing Argument, requested that the
Administrative Law Judge simply modify the soil type. It appears, based on the proposed
O1;dering Provision quoted above, that the Administrative Law Judge responded affirmatively to
WMTX’s request. However, modifying the soil type identified in the Final Cover Quality
Control Plan is not appropriate since there is only limited testimony regarding whether simply
changing the soil type designation in that one location in the application adequately addresses the
extent of the mistake. Other issues, e.g., erosion control, drainage, slope stability, et cetera, may
be affected if the soil type is simply re-designated from one type to another. It is unclear
whether changes to other portions of the design set out in the application might be impacted by
this revision to the application if the proposed Ordering Provision is adopted. As such, the

proposed Ordering Provision should not be adopted by the Commission, and the Final Cover

Quality Control Plan should be found to be deficient in violation of TCEQ rules.

276 See id. at Tech. Complete 888 (Vol. II, Pt. III, Att. 2, appx. F at tbl. 1).

m See Tr. at Vol. 3 at 368 In.25 — 369 In.11 (Cross Exam (by Erich Birch) of Charles G. Dominguez, P.E.)
(Mar. 31, 2009).

278 See id. at Vol. 3 at 369 Ins.17-21.
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T.JFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 169. The Final Cover Quality Control Plan incorrectly
identifies that soil cover material is to consist of soils that are classified as SCS

Hydrologic Soil Groups (HSG) A, B. or C.Application—includes—adequate
provisions-fereover—in-compliance-with-ageneyroles:

Finding of Fact No. 169A. While there is testimony that the Final Cover Quality
Control Plan should identify SCS HSG D, there is inadequate evidence to
demonstrate that a simple revision to the soil group in the Final Cover Quality
Control Plan will address all related inconsistencies in the application.

Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet-met its burden
with respect to all referred issues .

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, even if constructed and operated in accordance
with the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and
the attached Draft Permit, will net-adversely affect public health,-er welfare, and
or the environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, fails to includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will-net-violates the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, does not meets the requirements of 30 TEX. ADMIN.
CODE ANN. §§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application does not meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.
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Conclusion of Law No. 23. Part IV of the Application, the SOP, does not meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.57(c)(4) and 330.127.

K. Exceptions Related to Provisions for Closure and Post-Closure. Findings of Fact
Nos. 173 and 174 and Conclusions of Law Nos. 5, 7 through 11, 21 through 23, 34, 47,
and 49.

TJFA excepts to the following Findings of Fact and Conclusions of Law related to

Provisions for Closure and Post-Closure, as proposed by the Administrative Law Judge:

Finding of Fact No. 173. Because the IWU and Phase I Unit are pre-Subtitle D
landfill units, they are only subject to the rule at 30 TAC § 330.463, requiring a
final cover of no less than 2 feet of topsoil with the final six inches of which
capable of sustaining native plant growth, and final slopes not exceeding a 25%
(4H/1V) grade.

Finding of Fact No. 174. The Application sets forth the requirements for the
closure and post-closure plans in compliance with agency rules.

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, if constructed and operated in accordance with
the Solid Waste Disposal Act, 30 Tex. Admin. Code Ann. Chapter 330, and the
attached Draft Permit, will not adversely affect public health or welfare or the
environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will not violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

PROTESTANT TJFA, L.P.’Ss EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER

128



SOAH DOCKET No. 582-08-2186
TCEQ DOCKET No. 2006-0612-MSW

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, meets the requirements of 30 TEX. ADMIN. CODE ANN.
§§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application meets the requirements of
30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Conclusion of Law No. 23. Part IV of the Application, the SOP, meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.57(c)(4) and 330.127.

Conclusion of Law No. 34. Applicant has submitted information regarding
closure and post-closure that demonstrates compliance with the requirements of
30 TEX. ADMIN. CODE ANN. §§ 330.63(h), (i), 330.457, 330.461, 330.463, and
330.465.

Conclusion of Law No. 47. The IWU stopped accepting waste prior to October 9,
1991; therefore, they only regulatory requirements that apply to the IWU are the
limited closure and post-closure care provisions of 30 TEX. ADMIN. CODE ANN.
§§ 330.5, 330.453, and 330.463.

Conclusion of Law No. 49. The Phase I Unit area stopped accepting waste prior
to October 9, 1991; therefore, the only regulatory requirements that apply to the
Phase I Unit area are the limited closure and post-closure care provisions of
30 TEX. ADMIN. CODE ANN. §§ 330.5, 330.453, and 330.463.

As discussed in detail above, the great weight of the evidence in this proceeding
demonstrates that the IWU and the Phase I Unit were never closed pursuant to applicable agency
rules, and thus are subject to all current closure and post-closure rules. For all of the reasons
addressed above, TIFA excepts to Finding of Fact No. 173.

Additionally, the conclusions set forth in the Proposal for Decision related to closure and
post-closure appear to be based exclusively on the application and Mr. Udenenwu’s testimony
that the closure and post-closure plans in the application comply with TCEQ rules. Most
importantly, though, the conclusion that the closure and post-closure care plans are in
compliance with agency rules is made based on the incorrect assumption that the IWU and the
Phase I Unit are closed units. When this assumption is corrected, it is clear that the closure and
post-closure care plans for the ACL facility do not meet applicable regulatory requirements.
Additionally, the Proposal for Decision mistakenly identifies that TIFA’s entire argument

regarding the closure and post-closure care plans is dependant on the IWU and Phase I Units not
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being considered closed. Such is not the case. Even if the IWU and the Phase I Unit are closed
units, as identified below, the post-closure care plan fails to meet applicable regulatory
requirements.

The great weight of the evidence in this proceeding demonstrates that the application
doses not comply with all of TCEQ’s post-closure regulatory requirements as set out at 30 TEX.

ADMIN. CODE § 330.463(b)."

2 30 TEX. ADMIN. CODE § 330.463(b) provides:

b) Post-closure care requirements for municipal solid waste management
units subject to the requirements of this subsection.

1) After professional engineer certification of the completion of
closure requirements for a municipal solid waste management unit as accepted
by the executive director, the owner or operator shall conduct post-closure care
for the unit for 30 years, except as specified by paragraph (2)(A) or (B) of this
subsection. Post-closure care shall consist, at a minimum, of the following.

(A) The owner or operator shall retain the right of entry
to the closed unit and shall maintain all rights-of-way and conduct
maintenance and/or remediation activities, as needed, in order to
maintain the integrity and effectiveness of all final cover, facility
vegetation, and drainage control system(s), to correct any effects of
settlement, subsidence, ponded water, erosion, or other events or
failures detrimental to the integrity of the closed unit and to prevent any
surface run-on and run-off from eroding or otherwise damaging the
final cover system.

(B) The owner or operator shall maintain and operate the
leachate collection system in accordance with the requirements in
§330.331 and §330.333 of this title (relating to Design Criteria and
Leachate Collection System, respectively). The executive director may
allow the owner or operator to stop managing leachate if the owner or
operator demonstrates to the approval of the executive director that
leachate no longer poses a threat to human health and the environment.

© The owner or operator shall monitor groundwater in
accordance with the requirements of Subchapter J of this chapter
(relating to Groundwater Monitoring and Corrective Action) and
maintain the groundwater monitoring system, if applicable.

1)) The owner or operator shall maintain and operate the
gas monitoring system in accordance with the requirements of
Subchapter I of this chapter (relating to Landfill Gas Management).
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The ACL facility fails to satisfy structural integrity requirements for the piggyback liner
area and for sideslope stability in violation of 30 TEX. ADMIN. CODE § 330.463(b)(1)(A).
Ponding of water occurs over waste in the filled-in creek between the IWU and the Phase I Unit,
and the final cover and erosion requirements will not be met due to inaccurate surface water flow
calculations and improper final cover soils in violation of 30 TEX. ADMIN. CODE
§ 330.463(b)(1)(B). The POC ground water monitoring system is incapable of monitoring
releases from the IWU, the Phase I Unit, the creek between those two units, and from the area to
the west of ground water monitoring well MW-13 on the north permit boundary in violation of
30 TEX. ADMIN. CODE § 330.463(b)(1)(C). WMTZX does not monitor landfill gas at the southern
permit boundary south of the Phase I Unit or along portions of the north permit boundary in
violation of 30 TEX. ADMIN. CODE § 330.463(b)(1)(D). The ACL facility’s ability to meet post-
closure requirements for the Phase I Unit is particularly problematic because this unit is on the
permit boundary adjacent to the closed Travis County Landfill, making it impossible to maintain
the required buffer zone and difficult without remedial action to monitor releases of ground
water or landfill gas from the unit or to maintain final cover and address maintenance issues.

For all of these reasons, the closure and post-closure care plans fail to meet all applicable
TCEQ rules, and thus, Findings of Fact Nos. 173 and 174 and the related Conclusions of Law

should be revised, and the application must be denied.

TJEA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 173. Beeause-the The IWU and Phase I Unit are not pre-
Subtitle D landfill units; thus, they are ealy-subject to all TCEQ closure and post-

closure care rnamtenance mlesﬂ&e—pu%e—at—39%§—330463—ﬁeq&k&ag—a—ﬁ&al

(E) The owner or operator shall continue earth electrical
resistivity surveys at the frequency stated in the approved site
development plan.

30 TEX. ADMIN. CODE § 330.463(b).
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Finding of Fact No. 174. The Application does not sets forth the requirements for

the closure and post-closure plans in compliance with agency rules.

Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet met-its burden
with respect to all referred issues-exeept-the-propesed-hours-efoperation.

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, even if constructed and operated in accordance
with the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and
the attached Draft Permit, will net-adversely affect public health,-ex welfare, and
or the environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, fails to includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will set-violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, does not meets the requirements of 30 TEX. ADMIN.
CODE ANN. §§ 330.63 and 330.61.

Conclusion of Law No. 22. Part IIT of the Application does not meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Conclusion of Law No. 23. Part IV of the Application, the SOP, does not meets
the requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.57(c)(4) and 330.127.

Conclusion of Law No. 34. Applicant has failed to submitted information
regarding closure and post-closure that demonstrates compliance with the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.63(h), (1), 330.457, 330.461,
330.463, and 330.465.

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER

132



SOAH DOCKET NoO. 582-08-2186
TCEQ DOCKET No. 2006-0612-MSW

Conclusion of Law No. 47. The IWU was never closed pursuant to applicable

gency mles—s%epped—aeeep%mg—%as%e—p&er—te—@etebeﬁ%&- therefore, the enty

culators ; ’ . AV limitedclosure and post-
closure care prov1s1ons of 30 TEX ADMIN CODE ANN. §§ 33053304535
330.457 and 330.463 are applicable.

Conclusion of Law No. 49. The Phase I Unit was never closed pursuant to

ﬂ&e—hmﬁed—closure and post-closure care prov1s1ons of 30 TEX ADMIN CODE
ANN. §§ 336:5:-330:453,-330.457 and 330.463 _are applicable.

L. Exceptions Related to TPDES Storm Water Permitting Requirements. Finding of Fact
No. 133 and Conclusions of Law Nos. 5, 7 through 9, 11, 15, 16, 20, and 32.

TIFA excepts to the following Finding of Fact and Conclusions of Law related to TPDES

Storm Water Permitting Requirements, as proposed by the Administrative Law Judge:

Finding of Fact No. 133. The Application complies with the MSW rule
requirements for demonstrating that it has complied with TPDES storm water
permitting requirements.

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §8§ 361.066 and 361.068, that demonstrates that it will comply with all
relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, if constructed and operated in accordance with
the Solid Waste Disposal Act, 30 Tex. Admin. Code Ann. Chapter 330, and the
attached Draft Permit, will not adversely affect public health or welfare or the
environment.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will not violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.
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Conclusion of Law No. 15. Applicant has submitted documentation of
compliance with the NPDES program under the federal Clean Water Act Section
402, as amended, as required by 30 TEX. ADMIN. CODE § 330.51(b)(5).

Conclusion of Law No. 16. As required by 30 TEX. ADMIN. CODE ANN.
§8 330.61(k)(3), 330.61(i)(4), and 330.61(1)(5) Applicant has submitted
documentation of coordination with TCEQ for compliance with the federal Clean
Water Act Section 402, the Federal Aviation Administration for compliance with
airport location restricts, and the Texas Department of Transportation for traffic
and location restrictions.

Conclusion 'of Law No. 20. Part II of the Application meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c), and 330.61.

Conclusion of ILaw No. 32. Applicant has demonstrated compliance with
applicable TPDES storm water permitting requirements.

Contrary to proposed Finding of Fact No. 133, the application does not comply with the
MSW regulatory requirements for demonstrating that it has complied with Texas Pollutant
Discharge Elimination System (“TPDES”) storm water permitting requirements. While the
application does contain the required certification statement indicating that WMTX has obtained
storm water permit coverage pursuant to TPDES General Permit No. TXR050000,2% i.e., the
Multi-Sector General Permit (“MSGP”), and that WMTX and will either modify or obtain the
appropriate TPDES permit coverage when required for the pending application in compliance
with 30 TEX. ADMIN. CODE § 330.61(k),”®! it has failed to demonstrate that storm water
management is in compliance with the regulations of the commission, as required by 30 TEX.
ADMIN. CODE § 330.55(b). 2%

While there are clearly two separate permitting programs—(1) the MSW landfill permit
and (2) the TPDES storm water permit—WMTX itself inextricably linked the two through the

application in this proceeding. @WMTX directly incorporated compliance with MSGP

%0 See Exh. City of Austin TF-5, Texas Comm’n on Envtl. Quality, TPDES General Permit No. TXR050000
(Aug. 14, 2006).

281 30 TEX. ADMIN. CODE § 330.61(K).
s Id. § 330.55(b).
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requirements into the application as a means to demonstrate compliance with the MSW permit.

The Facility Surface Water Drainage Report contained in the application contains the following:

The facility will be monitored to ensure the integrity and adequate operation of
the stormwater collection, drainage, and storage facilities. On a weekly basis,
pursuant to the facility’s Multi-Sector General Stormwater Permit Stormwater
Pollution Prevention Plan (“SWPPP”), and following major storm events, all
temporary and permanent drainage facilities will be inspected. In the event of a
washout or failure, the drainage system will be restored and repaired pursuant to
30 TAC § 330.305(e)(1). Plans and actions will be developed to address and
remediate the problem to ensure protection to ground and surface waters. . . 28

The subsequent section of the Facility Surface Water Drainage Report provides:

Landfill cover soils are inspected on a regular basis. Daily cover soils are
inspected and applied as part of the Site Operating Plan requirements. In
addition, pursuant to the facility’s SWPPP, during the active life of the site, daily,
intermediate, and final cover will be inspected weekly and after a significant
rainfall event for areas of erosion, exposed waste, or other damage. During the
post-closure maintenance period of the site, the final cover will be inspected
quarterly. The inspections will include any temporary or permanent erosion
measures that are in place at the time of the inspection.

Reports of these inspections will be documented in the Cover Application Log
and will be maintained as part of the site operating record, in accordance with Part
IV, the Site Operating Plan. .

Both of these provisions of the application make clear that WMTX is actually relying on
enforceable requirements of its Storm Water Pollution Prevention Plan (“SWPPP”), which it
developed in order to comply with the MSGP, to meet requirements of its MSW permit. For
example, the daily, intermediate, and final cover will be inspected pursuant to the SWPPP, but
such inspections are a requirement of the MSW rules.”®’

It makes no sense, and is legally not defensible, to include storm water and erosion
control practices in the application for the MSW permit, if those same practices will result in

violation of the TPDES MSGP. Such an action would render the certification of compliance

2 Exh. APP-202, supra note 11, at Tech. Complete 610 (Vol. I, Pt. III, Att. 2 § 6.1 at 17) (emphasis added).
284 Id. (Vol. 11, Pt. III, Att. 2 § 6.2 at 17) (emphasis added).

25 See 30 TEX. ADMIN. CODE § 330.165(h); see also Exh. City of Austin TF-5, supra note 280, at pt. V
§ L.5.(2)(2)(i) at 74 (74 of 111).
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with the TPDES permitting requirements—the certification that is required by 30 TEX. ADMIN.
COoDE § 330.61(k) and that is included in the application—null. Additionally, such an action is in
clear violation of 30 TEX. ADMIN. CODE § 330.55(b).

Similarly, 40 C.F.R. § 258.27, a section of the applicable federal Subtitle D regulations,
states: “MSWLF units shall not: (a) Cause a discharge of pollutants into waters of the United
States, including wetlands, that violates any requirements of the Clean Water Act, including, but
not limited to, the National Pollutant Discharge Elimination System (NPDES) requirements,
pursuant to section 402,7%%¢ including storm water permitting requirements. EPA made the
decision through adoption of the federal Subtitle D regulations that MSW permits were not the
appropriate vehicle for implementation of specific National Pollutant Discharge Elimination
System (“NPDES”) (in Texas, TPDES) requirements, such as effluent limitations or Best
Management Practices (“BMPs”), but EPA affirmatively stated in the final Subtitle D rule,
40 C.F.R. § 258.27, that a MSW landfill is prohibited from discharging pollutants into waters of
the United States in violation of the federal Clean Water Act (“CWA”). In other words, pursuant
to 40 C.F.R. § 258.27 and 30 TEX. ADMIN. CODE § 330.55(b), the ACL facility is prohibited from
discharging pollutants into waters of the United States in violation of the CWA, NPDES
requirements, and, in Texas, TPDES requirements, not to mention the Texas Water Code. ¥

Any such discharge from the ACL facility would not only be in violation of the CWA, TPDES

requirements, and State law, it would also be in violation of MSW permitting requirements,

26 40 CFR. § 258.27(a). The National Pollutant Discharge Elimination System (“NPDES”) program is
implemented in Texas through the TPDES program. See Memorandum of Agreement between the Texas
Natural Resource Conservation Commission and the U.S. Environmental Protection Agency, Region 6
Conceming the National Pollutant Discharge Elimination System at 1 (Sept. 14, 1998), available at
http://www.tceq.state.tx.us/assets/public/permitting/waterquality/attachments/municipal/c1.pdf (“The
TNRCC has primary responsibility for implementing the NPDES program for Texas, herein called the
Texas Pollutant Discharge Elimination System (TPDES), for facilities within its jurisdiction.”).

281 See, e.g., TEX. WATER CODE § 26.121.
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including 40 C.F.R. § 25827 and 30 TEX. ADMIN. CODE § 330.55(b), and Permit
No. MSW-249D, if issued.

In addition, the City of Austin presented evidence that the ponds identified in the
application are insufficient to deal with the high concentrations of total suspended solids (TSS)
in the runoff from the ACL facility.”*® In making this argument, the City of Austin referred to
the benchmark monitoring requirements for TSS that are contained in the MSGP. WMTX is
correct that the benchmark values for TSS are not permit limits, but it overlooks the important
role of benchmark monitoring and compliance with benchmark values in protecting surface

water quality. The MSGP provides:

The permittee must compare the results of analyses to the benchmark values, and
must include this comparison in the overall assessment of the SWP3s [Storm
Water Pollution Prevention Plan] effectiveness. Analytical results that exceed a
benchmark value are not a violation of this permit, as these values are not numeric
effluent limitations . . . . Results of analyses are indicators that modifications of
the SWP3 may be necessary. The Pollution Prevention Team must investigation
the cause for each exceedance and must document the results of this investigation
in the SWP3 within 90 days following the sampling event.

The Pollution Prevention Team investigation must identify the following:

1) any additional potential sources of pollution, such as spills that might have
occurred,

2) necessary revisions to the Good Housekeeping Measures section of the
SWP3,

3) additional BMPs [Best Management Practices], including a schedule to
install or implement the BMPs,

4) other parts of the SWP3 for which revisions are appropriate.289

Thus, Mr. Lesniak’s evaluation was correct:

And a benchmark — and I think particularly in the case of the multisector
general permit, is a guide — guideline or target for determining whether or not

288 See Exh. City of Austin CL-1, Direct Testimony of Chuck Lesniak, at 7 Ins.143-51. Specifically,
Mr. Lesniak identified that the sedimentation and filtration pond may be sufficient for the ACL facility
once final cover is in place, many years in the future, but in the interim, it would not be adequate to handle
the very high sediment concentrations in the runoff from the ACL facility. See id. at 7 Ins.145-48; see also
Exh. City of Austin TF-1, Direct Testimony of Tom Franke, at 9 Ins.187-93.

2% See Exh. City of Austin TF-5, supra note 288, atpt. IV § A. at 48 (48 of 111).
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your erosion and sedimentation controls are adequate. And if you — and if the
permittee is not able to achieve that 100 milligrams per liter [TSS standard], it
indicates that the erosmn control system is inadequate and needs to be upgraded
or needs to be modified.”

Similarly, Mr. Lesniak’s ultimate conclusion regarding the relationship between being able to

obtain benchmark values and the issue of noncompliance with the MSGP permit is also correct:

I believe that, to start off with, under your SWPPP or as part of this permit
application with an erosion and sedimentation control plan that, on its face, can’t
meet that benchmark would — I would argue that that is not in compliance with
the intent, if not the letter, of the TPDES regulations. And that — and that was the
sense at which I was using the discharge limit is that if you start in a condition of
not being able to meet that benchmark then you are starting in a condition where
you are not compliant with TPDES.”

Again, an action that results in noncompliance with the TPDES MSGP would render the
certification of compliance with the TPDES permitting requirements, which is included in the
application, null, and thus, would be in direct violation of TCEQ’s MSW permitting rules,
including 30 TEX. ADMIN. CODE §§ 330.55(b) and 330.61(k).

Related to this is that the ponds identified in the application differ from what are
supposed to be the same ponds that were approved by the City of Austin.??* WMTX presents
information in the application that it has received all necessary approvals from the City of Austin
for construction of the ponds.293 To the extent the plans submitted to and approved by the City
of Austin differ from those plans presented in the application, WMTX cannot represent that it
has received all necessary approvals from local governmental authorities for construction of

structural controls associated with the ACL facility, in violation of TCEQ rules.

290 Tr. at Vol. 10 at 2155 In.24 — 2156 In.6 (Cross Exam (by Tim Reidy) of Charles Lesniak III) (Apr. 9,
2009).

21 Id. at Vol. 10 at 2158 In.11-20 (emphasis added).
22 See Exh. City of Austin TF-1, supra note 288, at 3 Ins.65-67; id. at 5 Ins.92-98.

2% See Exh. APP-202, supra note 11, at Tech. Complete 192 (City of Austin Site Plan Development Permit
(July 19, 2006)).
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For all of these reasons, any action by WMTX at the ACL facility that results in
noncompliance with the TPDES MSGP would result in a direct violation of TCEQ’s MSW rules,
40 C.F.R. § 258.27, and Permit No. MSW-249D, if issued. As demonstrated at the Hearing on
the Merits, WMTX cannot comply with the provisions of the MSGP based on the design of the
ACL facility as set out in the application, and thus, would clearly be in violation of 40 C.F.R.

§ 258.27. Thus, Finding of Fact No. 133 should be revised and the application denied.

TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 133. The Application does not comply eemplies-with the
MSW rule requirements for demonstrating that it has complied with TPDES
storm water permitting requirements. :

Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet met-its burden
with respect to all referred issues-exeept-the-proposed-hours-ofoperation

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, even if constructed and operated in accordance
with the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and
the attached Draft Permit, will ret-adversely affect public health, er-welfare, and
or-the environment.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, swill-net-violates the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 15. Applicant has not submitted documentation of
compliance with the NPDES program under the federal Clean Water Act Section
402, as amended, as required by 30 TEX. ADMIN. CODE § 330.61(k)(3)5Hb)5).

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER

139



SOAH DOCKET No. 582-08-2186
TCEQ DOCKET NO. 2006-0612-MSW

Conclusion of Law No. 16. As required by 30 TEX. ADMIN. CODE ANN.
§§ 336:64d9(3),—330.61(1)(4); and 330.61(1)(5) Applicant has submitted
documentation of coordination with i i

Water Act-Seetion-402-the Federal Aviation Administration for compliance with
airport location restrictions; and the Texas Department of Transportation for
traffic and location restrictions.

Conclusion of Law No. 20. Part II of the Application does not meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c), and 330.61.

Conclusion of Law No. 32. Applicant has not demonstrated compliance with
applicable TPDES storm water permitting requirements.

M. Exceptions Related to No Significant Alteration of Drainage Patterns. Findings of
Fact Nos. 137, 139, 140, and 142 and Conclusions of Law Nos. 5, 7 through 9, 11, 21,
22, and 30.

TJFA excepts to the following Findings of Fact and Conclusions of Law related to No

Significant Alteration of Drainage Patterns, as proposed by the Administrative Law Judge:

Finding of Fact No. 137. Proposed storm water drainage patterns for the Facility
have been revised from the predevelopment conditions, however, the surrounding
existing drainage patters will not be adversely altered as a result of landfill
construction. The 25-year, 24-hour storm event was used to compute the peak
flow rates, discharge volumes, velocities, and water surface elevations. In
additions, in accordance with City of Austin requirements, the 100-year, three-
hour storm event was used to size the perimeter channels and the sedimentation
and detention pond, resulting in a conservative design for these drainage features.

Finding of Fact No. 139. The 100-year peak flow runoff was incorrectly
calculated in the 1996 amendment application to be 977 cfs. When, in fact, it
should have been calculated to be 1,239 cfs.

Finding of Fact No. 140. Using the correct method of calculation, the Application
shows that the current peak flow after the expansion will be 1,310 cfs.

Finding of Fact No. 142. The Application accurately reflects the current drainage
conditions and does not propose adverse alterations to the existing drainage
patterns in violation of 30 TAC § 330.305(a).

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTZX met its burden with respect to all
referred issues except the proposed hours of operation.
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Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, if constructed and operated in accordance with
the Solid Waste Disposal Act, 30 Tex. Admin. Code Ann. Chapter 330, and the
attached Draft Permit, will not adversely affect public health or welfare or the
environment.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will not violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, meets the requirements of 30 TEX. ADMIN. CODE ANN.
§§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application meets the requirements of
30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Conclusion of Law No. 30. Applicant has demonstrated that existing drainage
patterns will not be adversely altered as a result of the proposed landfill
development, as required by 30 TEX. ADMIN. CODE ANN. § 330.63(c)(D)(iii) and
330.305.

The Proposal for Decision and proposed Findings of Facts incorrectly apply TCEQ’s
rules to the drainage argument put forth by TIJFA. TCEQ’s rules regarding drainage clearly
require applicants to define existing drainage conditions and to complete calculations to
demonstrate that existing or permitted drainage patterns will not be adversely altered as a result
of the development of a proposed landfill.*** TCEQ’s applicable guidance document identifies
that the existing condition to be used for the drainage analysis should be the currently permitted

condition.””> For the application, the existing condition should reflect the current permit, Permit

294 See 30 TEX. ADMIN. CODE § 330.305.

25 See Exh. TIFA 502, Waste Permits Div., Texas Comm’n on Envtl. Quality, “Guidelines for Preparing a
Surface Water Drainage Report for a Municipal Solid Waste Facility,” RG-417, at 5 (Aug. 2006), at 005.
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No. MSW-249C, as modified since its original issuance in 1991, including those revisions made
by the 1996 modification. This existing condition is the condition that is to be used to compare
with the proposed condition to determine that there has not been an adverse alteration to existing
or permitted drainage patterns, as required by 30 TEX. ADMIN. CODE § 330.305.

As outlined by TJFA’s witness, Mr. Lawrence G. Dunbar, P.E., the current application
improperly relies on calculation errors made during the 1996 modification to Permit

296 Modifications made

No. MSW-249C, which revised drainage structures at the ACL facility.
to the drainage design in 1996 resulted in actual increased surface water runoff rates to the south
that were not accounted for in the 1996 modification or any subsequent modification.”®” The
calculations included in the 1996 modification did not accurately reflect the approximate
doubling of runoff rates resulting from that modification.”®® Mr. Dunbar testified: “This runoff
rate to the south also should have been shown to have doubled from what it had been calculated
to be for the ACL before the drainage improvements associated with the 1996 MOD
[modification] were incorporated into the design.”**’

As identified during the Hearing on the Merits, the incorrect calculations from the
1996 modification were carried through two subsequent modifications to the drainage design in
2002 and 2003.3° Thus, the 100-year peak flow rate leaving the ACL facility to the south was
determined to be:

J 1981 — 977 cubic feet per second (cfs) (Permit No. MSW-249A)
o 1988 — 977 cfs (Permit No. MSW-249B)

296 See Exh. TIFA 500, Prefiled Direct Testimony of Lawrence G. Dunbar, P.E., at 13 Ins.9-15.
27 See generally Exh. TIFA 504, correspondence regarding the 1996 modification.
28 See Exh. TIFA 500, supra note 296, at 12 In.24 — 13 In.2.

9 Id. at 13 Ins.2-5.

300 See id. at 33 at tbl. 1; see also Exh. TIFA 505, correspondence regarding the 2002 modification; Exh.
TIFA 506, correspondence regarding the 2003 modification.
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o 1991 — 977 cfs (Permit No. MSW-249C)

. 1996 — 977 cfs (modification to Permit No. MSW-249C)

. 2002 — 977 cfs (modification to Permit No. MSW-249C)

. 2003 — 977 cfs (modification to Permit No. MSW-249C).

The application, though, shows the existing, or currently permitted, 100-year peak runoff rate
leaving the ACL facility to the south to be 1,931 cfs, over twice the 977 cfs previously, and
repeatedly, identified by WMTX. !

It appears that the Proposal for Decision ignores this more than doubling of the runoff
rate because it occurred, in its interpretation, from a regulatory standpoint in 1996. But, WMTX
by seeking Permit No. MSW-249D has opened the entirety of the permitted facility, including
what are obviously incorrect drainage calculations from 1996, to scrutiny.’®  Such scrutiny is
required by TCEQ’s MSW rules, and such scrutiny reaches the inevitable conclusion that the
existing drainage conditions at the ACL facility have been adversely altered through actions
taken by WMTX, regardless of whether such actions are specifically taken in this application or
may have occurred, in violation of TCEQ rules, in the past.

No evidence was presented to show that Mr. Dunbar’s determination regarding the past

modifications of Permit No. MSW-249C is inaccurate. WMTX attempted to attribute the almost

301 See Exh. TIFA 500, supra note 296, at 13 Ins.9-15.

302 A recent TCEQ rulemaking reinforced that certain revisions to existing permits, including lateral

expansions such as is proposed for the ACL facility, require an application for a major amendment for
which a full permit application must be submitted. See 33 Tex. Reg. 4157, 4157 (May 23, 2008)
(identifying that a full permit application is required for lateral expansions, but that other types of revisions
require submittal of only those permit documents specifically related to the proposed change, i.e., a limited
application). Contrary to WMTX’s claims, TJFA is not attempting to attack TCEQ’s, then the Texas
Natural Resource Conservation Commission (“TNRCC”), approval of the 1996 modification. Instead, it is
the current application that is being challenged. WMTX’s application for major amendment results in the
necessary review of the entirety of the application as well as all presumptions that form the basis for
information in the application. The application requires consideration of existing, i.e., permitted, drainage
conditions, and such conditions as shown through the application and the 1996 modification are clearly
inaccurate. WMTX’s engineers failed to account for the differences in permitted conditions, and thus, the
drainage calculations in the application are flawed.

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER

143



SOAH DOCKET No. 582-08-2186
TCEQ DOCKET No. 2006-0612-MSW

1,000 cfs increase to a change in methodology used to complete the calculation, but Mr. Dunbar

clearly testified (and was not contradicted by WMTX witnesses) that only forty to fifty percent

303

of the difference could be attributed to the change in methodology.”™ Mr. Dunbar continued:

Q. But am I correct that that was not reflected in the flow numbers that were
shown!exiting the south side of the site?

A. Right. It was reflected in flow numbers internal to the site, but the flow
number that was mentioned in the application at the southern end had not
changed. So if I took that 700 cfs, if I doubled it — it would be about
1400 cfs, which approximately would be what I would expect to see at the
southern boundary as a result of those drainage modifications. Then using
the lag method, 1931 is being shown to represent this currently-permitted
condition. So that amounts to another 530 cfs, approximately 40 percent
more of an increase because of the different methodology.

Even allowing for the change in methodology, there was still an increase of over 500 cfs at the
southern property boundary due to the 1996 modification to Permit No. MSW-249C,** clearly a
significant increase in contravention of TCEQ rules. The result is that drainage conditions have

been adversely altered by the increase in peak flow rate leaving the ACL facility to the south, in

303 See Tr. at Vol. 7 at 1555 Ins.15-19 (Cross Exam (by Jim Blackburn) of Lawrence G. Dunbar, P.E.) (Apr. 6,
2009). Specifically, Mr. Dunbar stated:

The change in methodology shows about 40 to 50 percent difference between using the
rational method versus using the SCS lag method as reflected in the information that the
applicant has in their documents. The 977 number, which is intended to represent a
hundred-year peak flow rate leaving the property to the south was calculated, back in the
1981 document, using the rational method. And that document is shown in my prefiled at
TIFA-503. And in my opinion it wasn’t calculated correctly. They appear to have just
added peak flows along the way rather than recalculating the peak flow rate, which is the
correct way to do it. So as Mr. Riley mentioned, I had kind of in my head done that kind
of calculation and got approximately 700 cfs as the hundred-year peak flow rate at the
southern boundary that should have been calculated using the rational method back in
1981. My review of the applicant’s documents showed that that peak flow rate
subsequently was approximately doubled as a result of the modifications to the drainage
on the landfill design that was done in the modification in 1996.

Id. at Vol. 7 at 1555 1n.15 — 1556 In.12.
304 Id. at Vol. 7 at 1556 In.13 — 1557 In.2.
305 See id. at Vol. 7 at 1558 Ins.4-14.
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violation of TCEQ rules.’®® Thus, the following Findings of Fact should be revised, and the

application must be denied based on its failure to comply with TCEQ’s MSW drainage rules.

TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 137. Proposed storm water drainage patterns for the Facility
have been revised from the predevelopment conditions and;—hewever; the
surrounding existing drainage patters will net-be adversely altered as a result of
landfill construction. ;

o ] = 1 h o aa

' >

Finding of Fact No. 139. The 100-year peak flow runoff was incorrectly

calculated in the 1996 amendment application to be 977 cfs at CP7, when—Whes;
in fact, it should have been calculated to be approximately 1.400+239 cfs.

Finding of Fact No. 140. Using the correct method of calculation, the Application
shows that the current peak flow after the expansion will be 1,9714310 cfs_at
CP7, resulting in an increase in peak flow at this location of over 500 cfs.

Finding of Fact No. 142. The Application does not accurately reflects the current
drainage conditions, instead proposing-anéd-dees-not-propese adverse alterations to
the existing drainage patterns in violation of 30 TAC § 330.305(a).

Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet met-its burden
with respect to all referred issues i

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, even if constructed and operated in accordance
with the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and

306 See Exh. TIFA 500, supra note 296, at 34 Ins.4-8.
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the attached Draft Permit, will aet-adversely affect public health, er-welfare, and
ox-the environment.
er-the environment.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will-net-violates the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, does not meets the requirements of 30 TEX. ADMIN.
CODE ANN. §§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application does not meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Conclusion of Law No. 30. Applicant did nothas demonstrated that existing
drainage patterns will not be adversely altered as a result of the proposed landfill
development, as required by 30 TEX. ADMIN. CODE ANN. § 330.63(c)(D)(iii) and
330.305. ‘

N. Exceptions Related to Sufficiency of Erosion Control Methods. Findings of Fact
Nos. 143 and 147 and Conclusions of Law Nos. 5, 7 through 9, 11, 21, and 22.

TIFA excepts to the following Findings of Fact and Conclusions of Law related to

Sufficiency of Erosion Control Methods, as proposed by the Administrative Law Judge:

Finding of Fact No. 143. The Application includes: (1) structural controls for
capturing sediment before it leaves the site in both interim and final
configurations, (2) erosion control practices to prevent erosion in the interim and
final configurations, and (3) calculations to show that erosion in the final
configuration will be below permissible levels.

Finding of Fact No. 147. The erosion control methods identified in the
Application are sufficient to comply with agency rules.

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
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HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, if constructed and operated in accordance with
the Solid Waste Disposal Act, 30 Tex. Admin. Code Ann. Chapter 330, and the
attached Draft Permit, will not adversely affect public health or welfare or the
environment.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will not violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, meets the requirements of 30 TEX. ADMIN. CODE ANN.
§§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application meets the requirements of
30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Contrary to the discussion in the Proposal for Decision and the proposed Findings of
Fact, surface water quality will also be adversely affected by erosion from the ACL facility. The
City of Austin presented testimony that the ACL facility has a history of poor erosion and
sedimentation control, including poor vegetation of intermediate cover and problems with other
source control methodologies such as silt fencing, mulching, and limiting area coverage of
disturbed so0il.*®” Charles Lesniak III, an employee with the City of Austin’s Watershed
Protection and Development Review Department, testified that during his visit to the site of the
ACL facility in January 2009, he observed a large amount of silt fencing at the facility,
presumably used for erosion control, but much of the silt fencing was installed improperly or was
inadequate to function properly.308 In addition, Mr. Lesniak testified that through his years of

inspecting the ACL facility he has observed poor intermediate cover stabilization practices that,

307 See Exh. City of Austin CL-1, supra note 288, at 4 Ins.67-70 & Ins.74-80; see also Exh. City of
Austin CL-3, March 2003 Google Earth Aerial Photos.

308 See Exh. City of Austin CL-1, supra note 288, at 4 Ins.84-87.
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in his opinion, “do not comply with the facility’s TPDES permit or City of Austin requirements
and are likely to create discharges with pollutants exceeding TPDES discharge limits for Total

Suspended Solids (TSS) and for sediment impacts to adjacent waterways.

Plan, and the TPDES SWPPP, and determined, in his professional opinion, that neither plan
would “substantively improve upon the current and historical erosion and sedimentation control

practices sufficiently to prevent the same kind of problems at the facility.

25309

Mr. Lesniak reviewed the application, specifically the Erosion and Sedimentation Control

5310

TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 143. The Application fails to includes: (1) structural controls
for capturing sediment before it leaves the site in both interim and final
configurations, (2) erosion control practices to prevent erosion in the interim and
final configurations, and (3) calculations to show that erosion in the final
configuration will be below permissible levels.

Finding of Fact No. 147. The erosion control methods identified in the
Application are not sufficient to comply with agency rules.

Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet met-its burden
with respect to all referred issues i

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, even if constructed and operated in accordance
with the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and

309

310

Id at4 1n.88 — 5 In.93.
Id. at 5 Ins.107-09.
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the attached Draft Permit, will net-adversely affect public health, er-welfare, and
or-the environment.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, willnet-violates the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, does not meets the requirements of 30 TEX. ADMIN.
CODE ANN. §§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application does not meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

0. Exceptions Related to Land Use Compatibility. Findings of Fact Nos. 192 through 195
and 197 and Conclusions of Law Nos. 5, 7 through 11, 20, and 37.

TIFA excepts to the following Findings of Fact and Conclusions of Law related to Land

Use Compatibility, as proposed by the Administrative Law Judge:

Finding of Fact No. 192. The TCEQ considered the impact of the site upon the
city, community and nearby property owners and individuals in terms of
compatibility of land use, zoning, community growth patterns, and other factors
associated with the public interest.

Finding of Fact No. 193. WMTX included sufficient information in the
Application pertaining to land use and land use compatibility.

Finding of Fact No. 194. The existing ACRD Facility is compatible with
surrounding land uses.

Finding of Fact No. 195. The continued use of the land for an MSW site will not
adversely impact human health, safety, or welfare.

Finding of Fact No. 197. The proposed expansion is compatible with land use in
the surrounding area.

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.
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Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, if constructed and operated in accordance with
the Solid Waste Disposal Act, 30 Tex. Admin. Code Ann. Chapter 330, and the
attached Draft Permit, will not adversely affect public health or welfare or the
environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will not violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 20. Part II of the Application meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c), and 330.61.

Conclusion of Law No. 37. As required by TEX. HEALTH & SAFETY CODE ANN.
§ 361.069, the Facility is compatible with surrounding land uses.

The Proposal for Decision details the information contained in the land use report
prepared for the WMTX application, and a selection of the evidence presented by the protestants
in this proceeding. But again, the Proposal for Decision ignores the adverse impacts of the IWU
on all facets of the existence and operation of the ACL facility, including land use compatibility,
and in doing so, fails to even acknowledge testimony by WMTX’s own land use compatibility
expert regarding the assumptions that he relies upon in completing a land use analysis and the
effect of the migration of contaminants from the ACL facility onto neighboring properties on his
land use analysis. As detailed above, the IWU has leaked and continues to leak contaminants
associated with the historical disposal of hazardous and industrial waste in the IWU area of the
ACL facility. Such contaminants have polluted the ground water at and adjacent to the ACL
facility. Such contamination affects surrounding land owners and thus has a direct effect on land

use compatibility that simply cannot be ignored or dismissed as it was by the Proposal for
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Decision. As recognized by WMTX’s land use expert, such contamination, if he had known
about it, would affect a land use analysis.

The Proposal for Decision identifies certain requirements of 30 TEX. ADMIN. CODE
§ 330.63(g)&(h), relating to the land use map and the impact on surrounding area, but it fails to
even identify the primary concern of the land use compatibility analysis. Texas Administrative

Code Title 30, Section 330.63(h) provides, in relevant part:

(h)  Impact on surrounding area. A4 primary concern is that the use of
any land for a municipal solid waste facility will not adversely impact human
health or the environment. The owner or operator shall provide information
regarding the likely impacts of the facility on cities, communities, groups of
property owners, or individuals by analyzing the compat1b111ty of land use, zoning
in the vicinity, commumty growth patterns, and other factors associated with the
public interest. . . .>!!

The primary concern that the ACL facility not adversely impact human health or the
environment can only be considered and addressed if complete and accurate information is
utilized to make the determination. WMTX did not present complete and accurate information
in the application, and based on the Proposal for Decision, the Administrative Law Judge did not
consider the totality of the evidence related to the IWU, the migration of contamination, and land
use compatibility when reaching the conclusions and recommendations set out in the Proposal
for Decision and Proposed Order.

While the application contains a land use analysis, the land use analysis is fatally flawed
because it failed to account for historical and current conditions at the ACL facility.
Specifically, Mr. John Worrall, WMTX’s land use expert and the author of the Land Use
Analysis contained in the application, identified that he began his land use analysis based on the
presumption that the “landfill will be operating in compliance with the TCEQ rules.”®'? In this

case, Mr. Worrall, in his analysis of land use, did not account for the fact that the ACL facility

3 30 TEX. ADMIN. CODE § 330.63(h).
32 Tr. at Vol. 4 at 567 Ins.23-25 (Cross Exam (by Erich Birch) of John Worrall) (Apr. 1, 2009).
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site had previously been used for the disposal of hazardous and industrial waste.’® In addition,
because Mr. Worrall assumed that a facility is in compliance with applicable environmental

regulations, he did not consider the effects of migrating contaminated ground water on adjacent

properties as part of his land use analysis.

When asked whether information tending to show that a facility was out of compliance

with environmental regulations would affect his land use analysis, the following exchange

occurred:

Q.

o o P

oo

Well, if you find information that tends to show that perhaps the facility’s
compliance was not what you thought it was, would that tend to reduce
your confidence in your land use analysis?

I guess it would depend on what that factor was, as to whether it would be
something that would affect the land use compatibility issues.

What if you found there were conditions from a facility that would result
in contaminants leaving the facility property?

That would probably affect my opinions about compatibility.

Would part of use and enjoyment of property include residents and nearby
property owners being able to enjoy their property without having
contamination, be it whatever?

Yeah, I think that’s correct.

So if it was determined that landfill gas, for example, was leaving a
landfill property and affecting neighbors, would that be affecting their use
and enjoyment of property?

If it was affecting neighbors in a way that — I guess by definition, yes, it
would be doing that.

And what about groundwater? If it was determined that groundwater
contamination was leaving a municipal solid waste facility and affecting
neighbors, would that affect your determination?

That’s a good question. And maybe a good way to begin to differentiate
this just a little bit, because if your neighbors are, let’s say, on a municipal
water system, which is to say -- well, municipal water system versus
wells, then I think you could make a distinction that one of them would be
more impacted of the use and enjoyment and health than the other.

So I don’t think there's a single answer to that.

313 See generally id. at Vol. 4 at 664 Ins.5-18 (Clarifying questions (by the Honorable Roy Scudday) and Cross

Exam (by Meitra Farhadi) of John Worrall) (Apr. 1, 2009).
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Through this exchange, Mr. Worrall admitted that contaminants migrating off the site of the
ACL facility could affect his analysis and that contaminated ground water migrating offsite from
the ACL facility, even when that contamination only affects the market value of the adjacent
properties, could affect his land use analysis. In addition, Mr. Worrall later testified that if there
was a leaking hazardous waste unit on site at a MSW facility that he evaluated, and that unit was
causing ground water contamination to the adjacent landowners, he “would have difficulty
determining that we’ve got land use compatibility.”3 5 He continued: “Had I discovered it after

the fact, I might have to revisit my findings.

Q.

S

A.

Well, you’re not saying that the adjacent or the nearby property owner to a
landfill would actually have to be using the groundwater to be impacted by
the groundwater, would you?

Well, we are talking about the use and enjoyment of the property. So I
think we are talking about use and enjoyment of the mineral rights or how
we would classify the groundwater, yes.

What if the landowner decided to sell its property, would the fact that
contamination was in the groundwater under that person’s property affect
their use and enjoyment of the property?

Yes, sir. I’'m not sure how the sale of the property would impact on the
use and enjoyment.

Well, Mr. Worrall, if a landowner owns property, would not part of the
use and enjoyment — and I'm not a land use expert — but would part of the
use and enjoyment be the ability to sell the property at market rate?

It hadn’t occurred to me till this moment, but I suspect that’s right.

Okay. Well, if it turns out the market rate had been reduced because there
was contamination discovered on the property, would that affect its use
and enjoyment?

Probably would.*™*

23316

314

315

316

Id. at Vol. 4 at 788 In.3 — 790 In.25 (Cross Exam (by Erich Birch) of John Worrall) (Apr. 1, 2009).
Id. at Vol. 4 at 793 Ins.8-19.
Id. at Vol. 4 at 793 Ins.19-20.
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As described in detail above, the ACL facility is the site of the disposal of both hazardous
and industrial waste. There is also evidence that the IWU is leaking and is causing ground water
contamination both on-site at the ACL facility and at offsite properties. Based on this
information, it is clear that the Land Use Analysis included in the application is fatally flawed.
While Mr. Worrall drafted the Land Use Analysis based on the presumption that the ACL facility
was in compliance with applicable environmental regulations, and thus, was not contributing to
ground water contamination on adjacent properties, the great weight of the evidence in this
proceeding proves that presumption to be false. As such, the Land Use Analysis, based on that
false assumption, is flawed and does not comply with TCEQ’s regulatory requirements.
Contrary to the Proposal for Decision’s conclusions, WMTX has failed to demonstrate that the
ACL facility, as described in the application, is a compatible land use, and thus, the Commission

must revise the appropriate Findings of Fact and Conclusions of Law and deny the application.

TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 192. -The-TCEQ WMTX failed to considered the impact of
the site upon the city, community and nearby property owners and individuals in
terms of compatibility of land use, zoning, community growth patterns, and other
factors associated with the public interest, specifically failing to consider whether
the ACL facility will adversely impact human health and the environment.

Finding of Fact No. 193. WMTX did not included sufficient information in the
Application pertaining to land use and land use compatibility.

Finding of Fact No. 193A. The Land Use Analysis contained in the application is
based on the false assumption that the ACL facility is operating and will operate
in compliance with all environmental regulations.

Finding of Fact No. 193B. The evidentiary record shows that the Land Use
Analysis should be reconsidered based on the noncompliance of WMTX at the

ACL facility.

Finding of Fact No. 194. The existing ACRD Facility is not compatible with
surrounding land uses.

Finding of Fact No. 195. The continued use of the land for an MSW site will net
adversely impact human health, safety, and erwelfare.
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Finding of Fact No. 197. The proposed expansion is not compatible with land use
in the surrounding area.

Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet met-its burden
with respect to all referred issues i

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, even if constructed and operated in accordance
with the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and
the attached Draft Permit, will aet-adversely affect public health, er-welfare, and
er-the environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, fails to includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will set-violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 20. Part IT of the Application does not meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c), and 330.61.

Conclusion of Law No. 37. ; -
§361.069-the The Facility is not compatible with surrounding land uses.

P. Exceptions Related to Control of Nuisances, d. Summary. Findings of Fact Nos. 214,
215, and 220 and Conclusions of Law Nos. 5, 7 through 9, 11, 20, 23, and 40.

TIFA excepts to the following Findings of Fact and Conclusions of Law related to

Control of Nuisances, d. Summary, as proposed by the Administrative Law Judge:

Finding of Fact No. 214. Operation of the expanded landfill as requested in the
Application will not result in pollution of the surrounding land.
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Finding of Fact No. 215. Operation of the expanded landfill as requested in the
Application will not result in contamination of groundwater and surface water.

Finding of Fact No. 220. The Application proposes sufficient provisions to avoid
causing a nuisance.

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, if constructed and operated in accordance with
the Solid Waste Disposal Act, 30 Tex. Admin. Code Ann. Chapter 330, and the
attached Draft Permit, will not adversely affect public health or welfare or the
environment.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will not violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 20. Part Il of the Application meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c), and 330.61.

Conclusion of Law No. 23. Part IV of the Application, the SOP, meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.57(c)(4) and 330.127.

Conclusion of Law No. 40. The methods specified in the SOP comply with the
MSW rules to prevent the creation of any nuisance, as defined by 30 TEX. ADMIN.
CODE ANN. § 330.3(995).

Texas Administrative Code Title 30, Section 330.15(a)(2) provides:

(a) A person may not cause, suffer, allow, or permit the collection,
storage, transportation, processing, or disposal of municipal solid waste (MSW),
or the use or operation of a solid waste facility to store, process, or dispose of
solid waste, or to extract materials under Texas Health and Safety Code
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§ 361.092, in violation of the Texas Health and Safety Code, or any regulation,
rules, permit, license, order of the commission, or in such a manner that causes:

* 3k ok

(2)  the creation and maintenance of a nuisance . . . >’

As identified in the Proposal for Decision, the term “nuisance” is defined at 30 TEX. ADMIN.
CODE § 330.3(95), in part, as: “Municipal solid waste that is stored, process, or disposed of in a
manner that causes the pollution of the surrounding land, the contamination of groundwater or
surface water, the breeding of insects or rodents, or the creation of odors adverse to human
health, safety, or welfare.””'® As discussed in detail above, the ACL facility, and specifically the
IWU and the Phase I Unit, are operated in such a manner as to cause the pollution of the
surrounding land and the contamination of ground water and surface water. The extent of the
contamination of ground water and surface water has been addressed at length and need not be
reargued, but it must be recognized that the contamination of ground water and surface water
both at the site of the ACL facility and on adjacent properties is also important in the context of
nuisance. '

The definition of the term “nuisance” clearly contemplates that the operation of a MSW
landfill facility, such as the ACL facility, in such a manner as to cause pollution of the
surrounding land and contamination of ground water and surface water will be considered a
nuisance by the Commission. In turn, 30 TEX. ADMIN. CODE § 330.15(a)(2) prohibits WMTX
from operating the ACL facility in such a manner as to create and maintain a nuisance. The
historical and ongoing contamination of ground water and surface water is clearly a nuisance,
and thus, WMTX is currently and will continue to be in violation of 30 TEX. ADMIN. CODE
§ 330.15(a)(2) if proposed Permit No. MSW-249D is issued. As such, the relevant Findings of

Fact and Conclusions of Law must be revised and the application denied.

317 30 TEX. ADMIN. CODE § 330.15(a)(2).
318 Id. § 330.3(95) (emphasis added).

PROTESTANT TJFA, L.P.’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND PROPOSED ORDER

157



T

SOAH DOCKET No. 582-08-2186
TCEQ DOCKET NoO. 2006-0612-MSW

TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 214. Operation of the expanded landfill as requested in the
Application will aetresult in pollution of the surrounding land.

Finding of Fact No. 215. Operation of the expanded landfill as requested in the
Application will aetresult in contamination of groundwater and surface water.

Finding of Fact No. 220. The Application does not proposes sufficient provisions
to avoid causing a nuisance.

Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet met-its burden
with respect to all referred issues-except-the-proposed-hours-of-operation.

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, even if constructed and operated in accordance
with the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and
the attached Draft Permit, will aet-adversely affect public health, ex-welfare, and
er-the environment.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will-net-violates the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 20. Part II of the Application does not meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c), and 330.61.

Conclusion of Law No. 23. Part IV of the Application, the SOP, does not meets
the requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.57(c)(4) and 330.127.

Conclusion of Law No. 40. The methods specified in the SOP do not comply
with the MSW rules to prevent the creation of any nuisance, as defined by
30 TEX. ADMIN. CODE ANN. § 330.3(95).
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0. Exceptions Related to Compliance History. Finding of Fact No. 230 and Conclusion
of Law No. 8.

TIFA excepts to the following Finding of Fact and Conclusion of Law related to

Compliance History, as proposed by the Administrative Law Judge:

Finding of Fact No. 230. The Facility’s compliance history does not warrant
denial of the Application.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

The Proposal for Decision considers the compliance history of WMTX and the ACL
facility in a vacuum of the Commission’s compliance history rules. While the compliance
history rules provide a method for developing a compliance history score and ranking, i.e., a
compliance history summary, and such a compliance history summary is to be considered in a
proceeding such as this, that is not the required end of any consideration of the past operational
practices of a facility such as the ACL facility.

Texas Health and Safety Code Section 361.084, states:

(a) The commission by rule shall establish a procedure to
prepare compliance summaries relating to the applicant’s solid waste
management activities in accordance with the method for evaluating
compliance history developed by the commission under Section 5.754,
Water Code.

& %k %

(©) Evidence of compliance or noncompliance by an applicant
for a solid waste management facility permit with agency rules, permits,
other orders, or evidence of a final determination of noncompliance with
federal statutes or statutes of any state concerning solid waste management
may be:

¢)) offered by a party at a hearing concerning the
application; and

) admitted into evidence subject to applicable rules of
evidence.
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(@ The commission shall consider all evidence admitted,
including compliance hisg%ry, in determining whether to issue, amend,
extend, or renew a permit.

Thus, while the Commission is clearly directed to consider compliance history scores and
rankings developed pursuant to the compliance history rules (i.e., pursuant to TEX. WATER CODE
§ 5.754), it is also directed to consider all evidence admitted when determining whether an
application should be approved or denied. Section 361.084(c) specifically states that “[e]vidence
of compliance or noncompliance . . . with agency rules, permits, other orders . . .” may be offered

and admitted into evidence.’*

Thus, the evidentiary record with regard to the question of
compliance history is not limited to the compliance history score and ranking generated pursuant
to the Commission’s compliance history rules. The evidentiary record may, and does in this
proceeding, include other evidence of noncompliance with agency rules, permits, and orders.
Based on the Proposal for Decision it appears that only the compliance history summary and the
elements of the compliance history score and ranking determination were considered. The other
evidence of WMTX’s noncompliance at the ACL facility must be considered by the Commission
in order to fully address the ongoing compliance problems that adversely impact public health,
property, and the environment.

WMTX touted the fact that it had only one Agreed Order in its TCEQ-generated
compliance history, but the history of that Agreed Order and the number of violations involved,
both directly and indirectly are an important part of a full understanding of the history of

noncompliance at the ACL facility. All of this information is contained in the evidentiary

record.

3 TEX. HEALTH AND SAFETY CODE § 361.084(a), (c), & (d).
320 Id. § 361.084(c).
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The Agreed Order, which included a final monetary penalty of $244,420.00,>*! included

ten separate allegations of violations, but the actual number of violations involved is much

greater.’?> Multiple “events” or violations are associated with many of the violations identified

in the Agreed Order. For example:

¢)) “The Respondent failed to maintain negative pressure at each landfill gas

collection wellhead.” Fifty-one violation events were identified by TCEQ.*®

2) “The Respondent failed to maintain either a nitrogen level of less than 20 percent

or an oxygen level less than 5 percent in the landfill gas.” Twenty-six violation

events were identified by TCEQ.***

3) “The Respondent failed to take monthly temperature readings at six wells from

January through December 2001. Well Nos. 38-40 and 42-44 were not

monitored.” Seven violation events were identified by TCEQ.*®

(4)  “The Respondent failed to take monthly temperature readings at six wells from
January through December 2001. Well Nos. 39-40 and 42-44 were not

monitored.” Sixty-five violation events were identified by TCEQ.>*

321

322

323

325

326

The initial calculated penalty was $881,508.00. See Exh. TIFA 27, “Executive Summary — Enforcement
Matter, Docket Number: 2002-0935-MLM-E,” at 3 of 4.

See Exh. City of Austin 1, Agreed Order Docket No. 2002-0935-MLM-E, In the Matter of an Enforcement
Action Concerning Waste Management of Texas, Incorporated, Municipal Solid Waste Permit No. 249-C,
Air Account No. TH-0502-F (July 5, 2004).

See Bxh. TIFA 27, Penalty Calculation Worksheet at 3 of 16 (PCW Revision Sept. 23, 2002). This
“violation description,” as identified on the Penalty Calculation Worksheet, is related to alleged violation
number two in the Agreed Order. See Exh. City of Austin 1, supra note 322, at pt. IL §2 at 4.

Exh. TIFA 27, supra note 323, at 5 of 16. This “violation description” is related to alleged violation
number three in the Agreed Order. See Exh. City of Austin 1, supra note 322, at pt. II 3 at 4.

Exh. TIFA 27, supra note 323, at 7 of 16. This “violation description” is related to alleged violation
number four in the Agreed Order. See Exh. City of Austin 1, supra note 322, at pt. II § 4 at 4.

Exh, TJFA 27, supra note 323, at 9 of 16. This “violation description” is also related to alleged violation
number four in the Agreed Order. See Exh. City of Austin 1, supra note 322, at pt. I1 4 at 4.
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(5)  “The Respondent deviated from an operational requirement in the facility’s site
operation plan, by allowing the leachate head to rise more than 12 inches above
the liner. Waste Management records showed that the limit was exceeded from
March 30, 2000, until February 12, 2002. The exceedances were from a few
inches to over 16 feet above the 12-inch limit.” Twenty-three violation events
were identified by TCEQ.**’

In other words, just five violations identified in the Agreed Order actually equated to
172 violation events over a two-year period.

Also, “odor” has been an ongoing, long-term compliance problem at the ACL facility, yet
WMTX argues that “odor” has historically not been a problem at the ACL facility simply
because there was only one alleged violation specific to “odor” in the Agreed Order. There are
clear limitations to WMTX’s argument that were not addressed in the Proposal for Decision.

First, while only one odor-specific nuisance violation was included in the Agreed Order,
TCEQ documentation associated with the Agreed Order states: “Since December 14, 2001, the
TCEQ Region 12 Office has received approximately 800 odor complaints regarding the Waste
Management Austin Community Landfill and the neighboring BFI Sunset Farms Landfill. Most
of these complaints cited a ‘rotting garbage’ and or ‘gassy’ odor.”*® Second, there are multiple
other violations identified in the Agreed Order that are associated with potential odors from the
ACL facility. In addition, Travis County provided documentation of hundreds of complaints
regarding odors associated with the ACL facility.’®® These reports of odors had been provided

directly to Travis County by constituents who live near the ACL facility.

321 Exh. TJFA 27, Penalty Calculation Worksheet at 3 of 4 (PCW Revision Mar. 13, 2003). This “violation
description” is related to alleged violation number one in the Agreed Order. See Exh. City of Austin 1,
supra note 322, atpt. 11§ 1 at 4.

328 Exh. TIFA 27, supra note 321, “Executive Summary,” at 1 of 4.
329 See Exh. Travis County 6.
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Together the large number of odor nuisance violations noted by TCEQ and reported to
Travis County and the other odor-related violations identified by TCEQ in the Agreed Order
draw a picture of continued, long-term noncompliance. The ACL facility has clearly been a
source of nuisance odor over an extended period of time to the detriment of the individuals and
families that live near it. Such a nuisance cannot be deemed to have a good compliance history,
at least when measured by those people who actually live near the facility.

In addition, the ongoing contamination of ground water and surface water that is caused
by the ACL facility must also be considered when looking at compliance history. The nature and
extent of the ground water and surface water contamination has been discussed in detail above.
Ongoing ground water contamination is clearly not in compliance with State statutes,
Commission rules, or the existing permit for the ACL facility. This noncompliance must be
considered by the Commission when determining whether to issue Permit No. MSW-249D.

For all of these reasons, based on the entirety of the evidence in the record in this
proceeding, the Commission should find that WMTX’s compliance history at the ACL facility
fails to demonstrate that Permit No. MSW-249D should be issued, and thus, should deny the

application.

TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 229A. There is a history of noncompliance, including
nuisance odors and ground water and surface water contamination originating
from the ACL facility.

Finding of Fact No. 230. The Facility’s compliance history dees—net-warrants
denial of the Application.

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.
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R. Exceptions Related to Conformance with the Regional Solid Waste Management Plan
(RSWMP). Finding of Fact No. 247 and Conclusions of Law Nos. 7, 8, 20, and 39.

TIFA excepts to the following Findings of Fact and Conclusions of Law related to
Conformance with the Regional Solid Waste Management Plan, as proposed by the

Administrative Law Judge:

Finding of Fact No. 247. None of the specific bases for the CAPCOG’s non-
conformance determination are a sufficient basis to support a denial of the
Application. :

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 20. Part II of the Application meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c), and 330.61.

Conclusion of Law No. 39. The Facility is compatible with the applicable
regional solid waste management plan, pursuant to TEX. HEALTH & SAFETY CODE
ANN. § 361.062.

TIFA excepts to Finding of Fact No. 247, as set out above, and the related Conclusions of

Law. While the Commission is the final decision maker as to whether an application for a MSW
landfill permit is in compliance with a regional solid waste management plan (‘RSWMP”), the
appropriate council of governments, here the Capital Area Council of Governments
(“CAPCOG”), makes an initial determination and recommendation to the Commission regarding
compliance and conformity with its RSWMP. Contrary to Finding of Fact No. 247, CAPCOG’s
recommendation, based on its own interpretation and implementation of its RSWMP, and the
totality of evidence in this proceeding support a final determination by the Commission that the
application is not in compliance with the applicable RSWMP.

As early as January 2006, pursuant to its mandate under state law, CAPCOG determined

that WMTX’s application to expand the ACL facility was not in conformance with CAPCOG’s
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RSWMP.3*  Specifically, CAPCOG stated in its determination letter to TCEQ: “The SWAC
[Solid Waste Advisory Committee] has made the determination that the proposed expansion of
this facility will not conform to current and future land use in that area and furthermore, there are
significant local concerns about the site . . . 231 As identified in the January 2006 letter, the
Executive Committee of CAPCOG agreed with the SWAC’s determination of
nonconformance.>> CAPCOG’s determination was reaffirmed in its April 2008 letter to the
Honorable Roy Scudday, again asserting its determination of nonconformance with the
RSWMP.**?

CAPCOG conducted the type of evaluation required of it by state law. CAPCOG
conduc‘_[ed its evaluation based on the information submitted by WMTX,*** and CAPCOG’s final
determination was made pursuant to what was to become its approved RSWMP. While Finding
of Fact No. 247 dismisses the findings made by CAPCOG, such findings cannot simply be
ignored. They were made by the agency that developed the RSWMP based on its members’
knowledgeable interpretation of the document.

The CAPCOG RSWMP identifies one goal and eight objectives as the “Goals and

Objectives for Conformance Review of Facility Applications.”3 3% CAPCOG’s SWAC reviewed

330 See Exh. City of Austin JW-5, Letter from Betty Voights, Capital Area Council of Gov’ts, to Richard C.
Carmichael, Ph.D., P.E., Texas Comm’n on Envtl. Quality (Jan. 31, 2006), at (2 of 8).

331 Id
332 See id.

3 See Exh. City of Austin 2, Letter from Betty Voights, Capital Area Council of Gov’ts, to the Honorable
Roy Scudday (Apr. 10, 2008) .

334 See Exh. APP-7, Letter from Lou Ann Lowe, Golder Assocs., to Keith Helmers, Capital Area Council of
Gov’ts (Apr. 14, 2005), with attached completed CAPCOG Solid Waste Plan Conformance Checklist.

335 Goal #15 states:

Use the Plan Conformance/Facility Application Review process and the provisions of
§363.066, Health & Safety Code, to address land use compatibility and other local issues
in order to avoid, if possible, or minimize if avoidance is not possible, adverse impacts
from municipal solid waste (MSW) facilities on human health and the environment.
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Exh. APP-218, Capital Area Council of Gov’ts, Regional Solid Waste Management Plan 2002-2022
(Feb. 9, 2005), as adopted by TCEQ, May 31, 2007, at 37 (00050). The eight objectives are as follows:

Ensure that the use of a site for a MSW facility does not adversely impact
human health or the environment by evaluating and determining impacts of the
site upon counties, cities, communities, groups of property owners, or
individuals in terms of compatibility of land use, zoning in the vicinity,
community growth patterns, and other factors associated with the public interest.

Ensure that MSW facilities comply with local zoning requirements, siting
ordinances, and other local government land use regulations.

Ensure that MSW facilities’ impacts on roads, drainage ways, and other
infrastructure are assessed, that both existing and planned future land uses near
the facility are considered, and that infrastructure problems created by the
facility and the potential for land use conflicts between MSW facilities and
existing and planned development are fully and adequately taken into account
and addressed.

Ensure that MSW facilities are good neighbors, by assessing and considering
every applicant’s five year compliance history in Texas to the fullest extent
allowed by TCEQ.

Encourage programs that provide incentives for using landfills instead of illegal
dumping including but not limited to conducting and increasing awareness of
community cleanup events, efforts to curtail illegal dumping, litter abatement
and waste reduction programs, public education programs, lower rates for waste-
collection events, etc.

Avoid if possible, or minimize if avoidance is not possible concerns about visual
and aesthetic impacts from MSW facilities on adjacent land uses by
incorporating “context sensitive” design, appropriate buffers and setbacks into
facility design. Ensure that operators take reasonable and appropriate steps to
avoid such impacts if possible or minimize them if complete avoidance is not
possible.

Address local land use concerns about the long term and cumulative effects of
MSW facilities and protect the public interest in a natural landscape, avoid if
possible, or minimize if not possible, major disruptions to the landscape and
other adverse long term and cumulative effects by ensuring that the permitted
and maximum potential (theoretical geometric calculation) height and capacity
of a MSW facility are accurately calculated and taken into account.

Avoid if possible, or minimize if avoidance is not possible, nuisance conditions
associated with MSW facilities that generate community concerns by ensuring
that applicants implement reasonable and appropriate measures and best
management practices to prevent and control litter, stormwater runoff, vectors,
odor, excessive noise, light pollution, and other nuisance conditions.

Id. at 37-38 (00050-00051).
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WMTX’s application and systematically applied its goal and objectives to WMTX’s application.

Based on that review, the SWAC made the following determinations, among others:

. Specifically, the applicant’s Conformance Checklist states that there are
1163 residences within one mile of the site. In terms of siting facilities to
avoid nuisances to neighbors and communities, this site is a poor choice.
The existing and future land uses surrounding the site are incompatible
with ongoing waste disposal activities. . . . Moreover, the applicant’s
Conformance Checklist provides no documentation regarding
compatibility from appropnate governmental agencies as required by
Section 2.12 of the checklist.**®

. The applicant has not provided the documentation required by Section 2.8
of the Checklist confirming that the applicant can obtain site development
approval from the City of Austin and Travis County. 337

. These serious violations resulted in nuisance odors that affected neighbors
and communities. Given applicant’s history of serious violations, there is
a risk of future violations, and the applicant must demonstrate that it has
taken steps to mitigate this risk.**®

o The applicant’s response to Section 2.13 of the Conformance Checklist
states only that [sic] will consider or address these issues [i.e., concerns
about visual and aesthetic impacts on adjacent land uses] in the future.
Section 2.13 clearly requires the application to address these issues at the
time of the conformance review. A statement that the applicant will
address these issues in the future is inadequate.’

CAPCOG even went so far as to provide guidance to WMTX regarding how it could address the

issues raised through CAPCOG’s review pursuant to its RSWMP. But, as identified by

WMTX’s witnesses, no revisions were made to the application in response to CAPCOG’s

336

337

338

339

Exh. City of Austin JW-5, supra note 330, at 5 of 8.

Id. This finding took on new meaning during the Hearing on the Merits when the accuracy of the Erosion
& Restoration Plan that was submitted to the City of Austin on behalf of WMTX to obtain the required
development permit was called into question. Witnesses for the City of Austin testified that the ponds
detailed in the Erosion & Restoration Plan submitted to the City of Austin differed from the ponds detailed
in the application itself. As such, it is not clear that WMTX has obtained the necessary approvals from the
City of Austin for construction of the ponds as described in the application.

Id. at 6 of 8.
Id
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review.>*® In fact, WMTX witnesses went so far as to infer that they were in a better position to

determine WMTX’s conformance with the RSWMP than CAPCOG.>*!

WMTX simply did not demonstrate conformance with the CAPCOG RSWMP, and as
described above, CAPCOG’s findings are a sufficient basis to determine nonconformance with
the CAPCOG RSWMP, and thus, cannot be ignored. The CAPCOG findings along with the
totality of the evidence in the record in this proceeding, where the City of Austin, Travis County,
and a neighborhood association were contesting the application, provide more than ample
evidence for the Commission to make a finding of noncompliance with the CAPCOG RSWMP.
As such, Finding of Fact No. 247 should be revised and the Commission should find that the

application is not in compliance with the CAPCOG RSWMP.

TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 247. Nene-of-the-speeific-bases—for-the-CAPCOG’s non-

conformance determination provides a basis for the Commission to make a final
determination of noncompliance with the applicable regional solid waste

management planare-a-sufficient-basis-to-support-a-denial- of-the Application.

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet met-its burden
with respect to all referred issues-exeept-the-proposed-hours-of-operation.

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 20. Part II of the Application does not meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c), and 330.61.

Conclusion of Law No. 39. The Facility is not compatible with the applicable
regional solid waste management plan, pursuant to TEX. HEALTH & SAFETY CODE
ANN. § 361.062.

0 See Tr. at Vol. 3 at 448 Ins.5-14 (Cross Exam (by Sharon Talley) of Charles G. Dominguez, P.E.) (Mar. 31,
2009).

M See, e.g., id. at Vol. 4 at 733 Ins.10-13 (Cross Exam (by Adam Friedman) of John Worrall) (Apr. 1, 2009).
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S. Exceptions Related to Health of Protestants NCC and Their Families. Findings of
Fact Nos. 251 and 253 through 256 and Conclusions of Law Nos. 5, 7 through 9, 11,
and 20.

TIFA excepts to the following Findings of Fact and Conclusions of Law related to Health

of Protestants NNC and Their Families, as proposed by the Administrative Law Judge:

Finding of Fact No. 251. The Application meets the requirements of the
Commission’s rules and goes beyond those requirements in many respects.

Finding of Fact No. 253. No evidence was presented that any individual will
suffer adverse health effects as a result of expansion of the landfill.

Finding of Fact No. 254. The Application proposes sufficient provisions to
protect groundwater and surface waters.

Finding of Fact No. 255. The Application proposes sufficient provisions
regarding air emissions, landfill gas management, odor controls, dust controls,
vector controls, and other measures that will be protective of human health and
the environment.

Finding of Fact No. 256. The lateral expansion will not increase the likelihood
that any individual’s health will be adversely affected.

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, if constructed and operated in accordance with
the Solid Waste Disposal Act, 30 Tex. Admin. Code Ann. Chapter 330, and the
attached Draft Permit, will not adversely affect public health or welfare or the
environment.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will not violate the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.
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Conclusion of Law No. 20. Part II of the Application meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c), and 330.61.

Findings of Fact Nos. 251 and 253 through 256 address the potential adverse impacts of
the ACL facility, if permitted, on the persons and families that live adjacent to and in the vicinity
of the ACL facility. Incredibly, in the face of overwhelming evidence of historical and existing
ground water and surface water contamination, ponding of water over waste, landfill gas
migration, and landfill gas and ground water monitoring systems that fail to comply with TCEQ
requirements, and years of nuisance issues from the facility, in addition to all of the other
regulatory violations enumerated above, the Proposed Order sets forth the Findings of Fact
above. These Findings of Fact and the related conclusions of law simply are not supported by
the evidence presented in this proceeding.

To the contrary, as discussed in detail above, leachate seeps from the Phase I Unit and the
IWU enter the creek in the area of the Phase I Unit, which in turn empties into the tributary to
Walnut Creek, and then on to the Colorado River.>*? Thus, contaminated surface water
potentially can go from the ACL facility to the Colorado River, risking the health and property of
all persons along the route. Similarly, contaminated ground water is present both at the ACL
facility and on neighboring properties, such as the Applied Materials property. Even worse, the
POC ground water monitoring system proposed in the application is not designed to monitor
releases of contaminants from the IWU and the Phase I Unit, the most likely sources of the
contaminated ground water. And, the landfill gas monitoring network is also incapable of
adequately monitoring the entirety of the ACL facility as required by TCEQ rules. These are
only the most blatant examples of how the application fails to comply with TCEQ MSW rules.

As discussed above there are a myriad of other violations.

2 See Tr. at Vol. 7 at 1480 In.14 — 1481 In.8 (Redirect (by Erich Birch) of Robert S. Kier, Ph.D., P.G.)
(Apr. 6, 2009); see also id. at Vol. 10 at 2146 In.4 — 2147 In.1 (Cross Exam (by Erich Birch) of Charles
Lesniak I1I (Apr. 9, 2009).
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All of these violations, especially when taken together, lead to only one conclusion. The
ACL facility, as described in the application, will not be protective of human health, property,
and the environment. Thus, the Findings of Fact and related Conclusions of Law set out above

must be revised and the application denied.

TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 251. The Application does not meets the requirements of the
Commission’s rules-and-goes-beyond-those requirernents-in-many respe

Finding of Fact No. 253. Ne-e Evidence was presented demonstrating that any
individual willsuffer—adverse health effects could as—a—result from the ef
expansion of the landfill.

Finding of Fact No. 254. The Application does not proposes sufficient provisions
to protect groundwater and surface waters.

Finding of Fact No. 255. The Application does not proposes sufficient provisions
regarding air emissions, landfill gas management, odor controls, dust controls,
vector controls, and other measures i 1

the-envirenment.

Finding of Fact No. 256. The lateral expansion will aet-increase the likelihood
that any individual’s health will be adversely affected.

Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet met-its burden
with respect to all referred issues_except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, even if constructed and operated in accordance
with the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and
the attached Draft Permit, will aet-adversely affect public health, ex-welfare, and
or-the environment.
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Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will-net-violates the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 20. Part II of the Application does not meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c), and 330.61.

T. Exceptions Related to Construction of the Proposed Lateral Expansion Prior to the
Issuance of the Draft Permit. Findings of Fact Nos. 233, 234, 236, and 237 and
Conclusions of Law Nos. 7 and 8.

TIFA excepts to the following Findings of Fact and Conclusions of Law related to
Construction of the Proposed Lateral Expansion Prior to the Issuance of the Draft Permit, as

proposed by the Administrative Law Judge:

Finding of Fact No. 233. The two ponds have not yet been constructed in
accordance with the engineering design for the detention and sedimentation ponds
as set forth in the Application.

Finding of Fact No. 234. The two ponds have been, at least partially, constructed
prior to the issuance of the Draft Permit.

Finding of Fact No. 236. Although the ponds are an integral part of the erosion an
drainage control system of the lateral expansion, they have not been completed,
their ultimate design as set forth in the Application will meet the technical
requirements, and the commencement of construction of the ponds does not
threaten the overall integrity of the permit process.

Finding of Fact No. 237. The commencement of the construction of the two
ponds prior to the approval of the Application, in apparent violation of 30 TAC
§ 330.7(a), is not a sufficient basis for denial of the Application.

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

In large part, TIFA agrees with the Proposal for Decision’s findings regarding the

construction of the ponds on the expansion area of the ACL facility. Legally, though, the
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construction of such ponds on the expansion area of the ACL facility prior to issuance of Permit
No. MSW-249D is a violation of TCEQ rules and is grounds for denial of the application
pursuant to 30 TEX. ADMIN. CODE § 330.15(b). An understanding of the construction that has
taken place and the applicable regulations is necessary to understand the basis for denial of the
application.

During and after the Hearing on the Merits, WMTX failed to provide a consistent story
regarding the construction of the sedimentation and bio—ﬁltration ponds in the proposed
expansion area of the ACL facility. Initially, WMTX claimed that the ponds constructed were
not the ponds in the application, and thus, were not constructed in violation of the permit.**
Then, WMTX attempted to justify the construction of the sedimentation and bio-filtration ponds
as a mitigation project required by the City of Austin.** WMTX claimed that such authorization
from the City of Austin is independent from any authorization from TCEQ for the expansion of
the ACL facility and that WMTX did not need to obtain the MSW permit amendment from
TCEQ to construct the ponds.345 Such a claim is not based on the evidentiary record and is not
supported by TCEQ’s regulatory requirements.

First, while the sedimentation and bio-filtration ponds at issue may, in fact, be required
by the City of Austin as a mitigation project, such mitigation was only required based on

WMTX s identification of a stock tank, defined by the City as a “critical environmental feature,”

in the expansion area of the ACL facility.” 6 As such, the mitigation project was not required to

343 See, e.g., Tr. at Vol. 3 at 372 Ins.2-8 (Cross Exam (by Charles G. Dominguez, P.E.) (Mar.31, 2009).

344 See Applicant Waste Management of Texas, Inc.’s Closing Argument, Application of Waste Management

of Texas, Inc. for a Municipal Solid Waste Permit Amendment; Permit No. MSW-249D, SOAH Docket
No. 582-08-2186, TCEQ Docket No. 2006-0612-MSW at 67 (May 8, 2009).

345 See id.
346 See Exh. APP-202, supra note 11, at Tech. Complete 33 (Vol. 1, Pts. I&II § 3.6.2 at 27) The application
states:

The pond in the north central portion of the expansion area that is considered a wetland
by the COA [City of Austin] will be impacted by the proposed expansion. This impact
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go forward until WMTX actually impacted the stock tank through construction of the expansion
of the ACL facility. In other words, WMTX was not required to construct any mitigation project
until there were expansion-related actions to mitigate. That WMTX constructed a required
mitigation project shows that WMTX has begun the expansion itself of the ACL facility.

Second, while WMTX is correct that the authorization from the City of Austin is
independent from TCEQ’s issuance of Permit No. MSW-249D, it is issuance of Permit
No. MSW-249D by the Commission that is required for WMTX to move foi'ward with any
construction of the expansion of the ACL facility, including construction of the sedimentation
and bio-filtration ponds in the expansion area. Pursuant to TCEQ rules, WMTX clearly was
required to obtain TCEQ authorization in the form of the amended permit to construct any
structural component of the proposed expansion of the ACL facility, including the sedimentation
and bio-filtration ponds, prior to beginning such construction.

Texas Administrative Code Title 30, Section 330.7(a) provides, in relevant part:

No person may commence physical construction of a new municipal solid
waste (MSW) management facility, a vertical expansion, or a lateral expansion
without first having submitted a permit application in accordance with §§330.57,
330.59, 330.61, 330.63, and 330.65 of this title (relating to Permit and
Reglstratlon A}gghcatlon Procedures) and received a permit from the
coOmmission .

The ponds are clearly located in the expansion area, i.e., not within the permitted boundary of
existing Permit No. MSW-249C.**® In addition, there was abundant testimony at the Hearing on

the Merits that the sedimentation and bio-filtration ponds that were constructed are the ponds

will be mitigated in accordance with the COA Site Development Permit, a copy of which
is included in the Land Use Analysis Report found in Appendix A.

Id.
3 30 TEX. ADMIN. CODE § 330.7(a) (emphasis added).

348 See, e.g., Exh. APP-202, supra note 11, at Tech. Complete 616 (Vol. IL, Pt. ITI, Att. 2 at Fig. ATT2-2)
(Attachment 11).
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identified in the application.’* In fact, WMTX’s own witness, Mr. Dominguez, identified that

»3%0 Similarly, the multiple plan views shown in the Erosion &

they were the “same ponds.
Restoration Plan that was submitted to the City of Austin on August 8, 2005,>' show the
identical configuration as shown in the application for the pond.**? A comparison of the details
of the Erosion & Restoration Plan submitted to the City of Austin and the application confirms
that the general design and location of these ponds are essentially the same.

Clearly, such construction is in violation of 30 TEX. ADMIN. CODE § 330.7(a). WMTX
has constructed, and even appears to be utilizing “structural components,”> of the lateral
expansion that is proposed in the application prior to any final decision regarding issuance of
Permit No. MSW-249D. These “structural components,” or ponds, are necessary components of
the design of the MSW management facility, and thus, their construction is prohibited by TCEQ
rules. Therefore, WMTX is in violation of TCEQ rules.

This type of violation of TCEQ rules is grounds for denial of the application, contrary to

the Proposal for Decision’s conclusion. Texas Administrative Code Title 30, Section 330.15(b)

provides:

349 See Tr. at Vol. 3 at 372 Ins.22-23 (Cross Exam (by Erich Birch) of Charles G. Dominguez, P.E.) (Mar. 31,
2009); see generally id. at Vol. 10 at 2129 1ns.20-23 (Cross Exam (by Erich Birch) of Charles Lesniak III)
(Apr. 9, 2009); see also id. at Vol. 10 at 2187 In.22 — 2188 In.6 (Cross Exam (by Erich Birch) of Thomas
Franke) (Apr. 9, 2009).

350 Id. at Vol. 3 at 372 Ins.22-23 (Cross Exam (by Erich Birch) of Charles G. Dominguez, P.E.) (Mar. 31,
2009).

1 See Exh. City of Austin TF-3, Doucet & Assocs., Inc., “Erosion & Restoration Plan for Waste Management
of Texas” (submitted Aug. 8, 2005).

352 See, e.g., Exh. APP-202, supra note 11, at Tech. Complete 616 (Vol. I, Pt. III, Att. 2 at Fig. ATT2-2)
(Attachment 11).

353 The term “structural components” is defined by TCEQ as: “Liners, leachate collection systems, final
covers, run-on/run-off systems, and any other component used in the construction and operation of the
municipal solid waste landfill that is necessary for protection of human health and the environment.”
30 TEX. ADMIN. CODE § 330.3(152). The ponds are structural components in that they are necessary to the
design of the expansion of the ACL facility to address storm water runoff from the ACL facility in
protection of human health and the environment.
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MSW land disposal facilities (Types I, IAE, IV, IVAE, and VI) failing to
satisfy the applicable requirements of this chapter, unless exempted by this
chapter, are considered open dumps for purposes of state solid waste management
planning under the Resource Conservation and Recover Act and are prohibited
under Resource Conservation and Recovery Act, §4005(a).’

Therefore, based on WMTX’s violation of 30 TEX. ADMIN. CODE § 330.7(a) and the provisions
of 30 TEX. ADMIN. CODE § 330.15(b), commencement of construction of a lateral expansion

without a permit is clearly a basis for denial of the application.

TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 233. The two ponds are .
the detention and sedimentation ponds

as-set forth in the Application.

Finding of Fact No. 234. The two ponds have been;-atteast-partially; constructed
prior to the issuance of the-Praft-Permit No. MSW-249D.

Finding of Fact No. 234A. The two ponds are located in the expansion area of the
ACL facility as described in the application.

Fin_ding of Fact No. 236.

Constructlon of the ponds isa

violation of 30 TEX. ADMIN. CODE § 330.7(a).

Finding of Fact No. 236A. Because of its violation of 30 TEX. ADMIN. CODE
8 330.7(a), the ACL facility is considered an “open dump” pursuant to 30 TEX.
ADMIN. CoDE § 330.15(b), and thus the ACL facility is prohibited under
Section 4005(a) of the Resource Conservation and Recovery Act.

Finding of Fact No. 237. The commencement of the construction of the two
ponds prior to the approval of the Application, in apparent-violation of 30 TAC
§ 330.7(a), is net-a sufficient basis for denial of the Application.

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet met-its burden
with respect to all referred issues-except-the-propesed-hours-of-operation.

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.

354 Id. § 330.15(b) (emphasis added).
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HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Exceptions Related to Permit History. Findings of Fact Nos. 50 through 52 and

Conclusions of Law Nos. 5,7 through 12, 19 through 23, 26, 27, 33, and 51.

TIFA excepts to the following Findings of Fact and Conclusions of Law related to Permit

History, as proposed by the Administrative Law Judge:

Finding of Fact No. 50. The Application contains all information required of
applicants under Title 30, Chapter 330 of the Texas Administrative Code and
other regulations that govern MSW applications in Texas.

Finding of Fact No. 51. The conditions that exist at and near the Facility are
favorable for the lateral expansion of an existing MSW landfill that is designed,
constructed, and operated in a manner considered standard by engineers and
geoscientists specializing in their respective fields and which is embodied in the
MSW rules.

Finding of Fact No. 52. There are no site-specific conditions that require special
design considerations. The site is well suited to the design, construction,
operation, and ultimately, closure and post-closure of an MSW landfill.

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
relevant aspects of the Application and design requirements as provided in
30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Conclusion of Law No. 8. The evidence in the record is sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, if constructed and operated in accordance with
the Solid Waste Disposal Act, 30 Tex. Admin. Code Ann. Chapter 330, and the
attached Draft Permit, will not adversely affect public health or welfare or the
environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will not violate the policies of the State of Texas, as set
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forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 12. The contents of the permit to be issued to the Facility
meet the requirements of the Texas Solid Waste Disposal Act, TEX. HEALTH &
SAFETY ACT ANN. §§ 361.086(b) and 361.087.

Conclusion of Law No. 19. Part I of the Application meets the technical
requirements of 30 Tex. Admin. Code Ann. §§ 305.45, 330.57(c)(1), and 330.59.

Conclusion of Law No. 20. Part II of the Application meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c), and 330.61.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, meets the requirements of 30 TEX. ADMIN. CODE ANN.
§§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application meets the requirements of
30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Conclusion of Law No. 23. Part IV of the Application, the SOP, meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.57(c)(4) and 330.127.

Conclusion of Law No. 26. Applicant submitted a geology report that complies
with 30 TEX. ADMIN. CODE ANN. § 330.63(e).

Conclusion of Law No. 27. The Application contains the required information
regarding the effect of Facility construction on groundwater flow required by
30 TEX. ADMIN. CODE ANN. § 330.403(e)(1).

Conclusion of Law No. 33. Applicant has demonstrated compliance with the
location restrictions set forth in 30 TEX. ADMIN. CODE ANN. §§ 330.345, 330.347,
330.553, 330.555, 330.557, and 330.559.

Conclusion of Law No. 51. Pursuant to the authority of, and in accordance with,
applicable laws and regulations, the requested permit should be granted with the
modifications described in this Order.

For all of the reasons previously identified in these Exceptions, TIFA excepts to Findings
of Fact Nos. 50 through 52. For the reasons addressed—inaccurate and misleading information
regarding the IWU and the Phase I Unit, the proposed POC ground water monitoring system that
will fail to monitor the migration of contaminants from hazardous and industrial waste disposed
in the IWU, the existing ground water contamination both on-site at the ACL facility and offsite

on adjacent properties, the proposed landfill gas monitoring system that fails to comply with
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applicable regulatory requirements, the migration of contaminants into surface waters, and the
failure to address waste settlement and slope stability in a scientific and sound engineering
manner, as well as all of the other inadequacies and deficiencies in the application that have been
addressed in detail above—there is simply no evidence to support Findings of Fact Nos. 50

through 52 and the related Conclusions of Law. TJFA urges the Commission to revise theses

findings of fact as proposed below, and thus, deny the application.

comply with all of the regulatory requirements enumerated above is grounds for denial of the

Also, contrary to the conclusions of the Proposal for Decision, the failure of WMTX to

application. Specifically, 30 TEX. ADMIN. CODE § 330.15(b) provides:

To the extent that the ACL facility is operated in violation of applicable MSW rules it is

considered an “open dump” is prohibited from operating pursuant to Section 4005(a) of RCRA.

MSW land disposal facilities (Types I, IAE, IV, IVAE, and VI) failing to
satisfy the applicable requirements of this chapter, unless exempted by this
chapter, are considered open dumps for purposes of state solid waste management
planning under the Resource Conservation and Recover Act and are prohibited
under Resource Conservation and Recovery Act, §4005(a).>>

TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 50. The Application does not contains all information
required of applicants under Title 30, Chapter 330 of the Texas Administrative
Code and other regulations that govern MSW applications in Texas.

Finding of Fact No. 51. The conditions that exist at and near the Facility are not
favorable for the lateral expansion of an existing MSW landfill.-that-is-designed;

onstrmiected—anad—one
G—COP v,

9
b d

.‘

Finding of Fact No. 52. There are ne-site-specific conditions that require special

design considerations. The site is not well suited to the design, construction,
operation, and ultimately, closure and post-closure of an MSW landfill.

355

Id. (emphasis added).
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Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet met-its burden
with respect to all referred issues ton,

Conclusion of Law No. 8. The evidence in the record is not sufficient to meet the
requirements of applicable law for issuance of the Draft Permit, including TEX.
HEALTH & SAFETY CODE ANN. Chapter 361 and TEX. ADMIN. CODE ANN.
Chapter 330.

Conclusion of Law No. 9. The expansion of the proposed Austin Community
Recycling and Disposal Facility, even if constructed and operated in accordance
with the Solid Waste Disposal Act, 30 TEX. ADMIN. CODE ANN. Chapter 330, and
the attached Draft Permit, will set-adversely affect public health, erwelfare, and
erthe environment.

Conclusion of Law No. 10. The Draft Permit No. MSW-249D, as prepared by the
TCEQ staff, fails to includes all matters required by law.

Conclusion of Law No. 11. The approval of the Application and the issuance of
Permit No. MSW-249D, will-net-violates the policies of the State of Texas, as set
forth in § 361.002(a) of the Solid Waste Disposal Act, to safeguard the health,
welfare, and physical property of the people of Texas, and to protect the
environment by controlling the management of solid waste.

Conclusion of Law No. 12. The contents of the permit to be issued to the Facility
do not meet the requirements of the Texas Solid Waste Disposal Act, TEX.
HEALTH & SAFETY ACT ANN. §§ 361.086(b) and 361.087.

Conclusion of Law No. 19. Part I of the Application does not meets the technical
requirements of 30 Tex. Admin. Code Ann. §§ 305.45, 330.57(c)(1), and 330.59.

Conclusion of Law No. 20. Part IT of the Application does not meets the technical
requirements of 30 TEX. ADMIN. CODE ANN. §§ 305.45, 330.57(c), and 330.61.

Conclusion of Law No. 21. The Site Development Plan, which supports Parts I
and II of the Application, does not meets the requirements of 30 TEX. ADMIN.
CODE ANN. §§ 330.63 and 330.61.

Conclusion of Law No. 22. Part III of the Application does not meets the
requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.45, 330.57(c)(3), and 330.63.

Conclusion of Law No. 23. Part IV of the Application, the SOP, does not meets
the requirements of 30 TEX. ADMIN. CODE ANN. §§ 330.57(c)(4) and 330.127.
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Conclusion of Law No. 26. Applicant submitted a geology report that does not
comply eemplies-with 30 TEX. ADMIN. CODE ANN. § 330.63(e).

Conclusion of Law No. 27. The Application does not contains the required
information regarding the effect of Facility construction on groundwater flow
required by 30 TEX. ADMIN. CODE ANN. § 330.403(e)(1).

Conclusion of Law No. 33. Applicant has not demonstrated compliance with the
location restrictions set forth in 30 TEX. ADMIN. CODE ANN. §§ 330.345, 330.347,
330.553, 330.555, 330.557, and 330.559.

Conclusion of Law No. 51. Pursuant to the authority of, and in accordance with,
applicable laws and regulations, the requested permit should not be granted-with
j Lf cats teserbed in this Order.

Conclusion of Law 51A. Pursuant to 30 Tex. Admin. Code § 330.15(b), the
application should be denied because the ACL facility is operated in violation of
applicable MSW rules, and thus. is considered an “open dump” and is prohibited
pursuant to Section 4005(a) of the Resource Conservation and Recovery Act.

V. Exceptions Related to Major Amendment. Findings of Fact Nos. 257 and 258 and
Conclusions of Law Nos. 2 and 5 through 7.

TJFA excepts to the following Findings of Fact and Conclusions of Law related to Major

Amendment, as proposed by the Administrative Law Judge:

Finding of Fact No. 257. The revisions made by the Applicant to the application
after it was declared technically complete in January 2008 were provided to the
parties well before the hearing on the merits and were the subject of extensive
testimony at the hearing.

Finding of Fact No. 258. No additional public notice is necessary pursuant to
30 TAC § 281.23(a).

Conclusion of Law No. 2. Notice was provided in accordance with TEX. HEALTH
& SAFETY CODE ANN. § 361.0665, 30 TEX. ADMIN. CODE ANN. §§ 39.5 and
39.101, and TEX. GOv. CODE ANN. §§ 2003.051 and 2003.052.

Conclusion of Law No. 5. WMTX submitted an administratively and technically
complete permit amendment application, as required by TEX. HEALTH & SAFETY
CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will comply with all
relevant aspects of the Application and design requirements as provided in
30 TeX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 6. The Application was processed and the proceedings
described in this Order were conducted in accordance with applicable laws and
rules of the TCEQ, specifically 30 TEX. ADMIN. CODE ANN. § 80.1 ef seq., and the
State Office of Administrative Hearings, specifically 1 TEX. ADMIN. CODE ANN.
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§ 155.1 et seq., and Subchapter C of TEX. HEALTH & SAFETY CODE ANN.
Chapter 361.

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX met its burden with respect to all
referred issues except the proposed hours of operation.

Findings of Fact Nos. 257 and 258 provide only part of the story when it comes to the
application that was considered at the Hearing on the Merits in this proceeding. They fail to
acknowledge that WMTX made significant changes to the technically complete application,
changes that when considered in their entirety constitute a “major amendment” to the technically
complete application, thus requiring additional public notice.

The application in this proceeding was deemed technically complete in January 2008,>
but after that determination was made, WMTX submitted over 150 pages of revisions to the

7 Such revisions were substantive, and in

January 2008 technically complete application.®
certain cases, actually brought the application into compliance with Commission rules.

Two sets of changes were made to the January 2008 technically complete application.
The changes were substantive, e.g., changes to the ground water monitoring system, increasing
the size of the buffer zone, redefining contaminated water, et cefera. As acknowledged by one
of the Executive Director’s witnesses, Mr. Udenenwu, the buffer zone identified in the January
2008 technically complete application failed to comply with TCEQ’s MSW rules.>® As such,
the January 2008 technically complete application clearly was not in compliance with TCEQ’s

buffer zone rules. Because the application was never actually technically complete, the notice

was also flawed.

356 See APP-204, Letter from Richard C. Carmichael, Ph.D., P.E., Texas Comm’n on Envtl. Quality, to Steve
Jacobs, WMTX (Jan. 4, 2008), at 00001.

351 See Exh. APP-211A, Letter from Lou Ann Lowe, P.E. & Charles G. Dominguez, P.E., Golder Assocs., to
Matthew Udenenwu, Texas Comm’n on Envtl. Quality (Feb. 21, 2008); see also Exh. APP-211B, Letter
from Lou Ann Lowe, P.E. & Charles G. Dominguez, P.E., Golder Assocs., to Matthew Udenenwu, Texas
Comm’n on Envtl. Quality (Apr. 14, 2008).

358 See Tr. at Vol. 11 at 2359 Ins.2-7 (Cross Exam (by Erich Birch) of Matthew Udenenwu) (Apr. 10, 2009).
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Based on a review of the entirety of the revisions requested by WMTX in February and
April 2008, it is clear that such extensive revisions are a “major amendment” to the application.
As contemplated by TCEQ rules, when an applicant proposes a “major amendment” to a pending
application, the applicant must re-publish notice before the proceeding can move forward, and in
this case, before the application can be fully evaluated and potentially approved.

Texas Administrative Code Title 30, Section 281.23(a) provides:

No amendments to an application which would constitute a major
amendment under the terms of § 305.62 of this title (relating to Amendment) can
be made by the applicant after the chief clerk has issued notice of the application
and draft permit, unless new notice is issued which includes a description of the
proposed amendments to the application.*>

Section 305.62(c)(1) describes a “major amendment” as “an amendment that changes a
substantive term, provision, requirement, or a limiting parameter of a permit.”360 Conversely, a
“modification,” and thus not a “major amendment,” to a MSW landfill permit, or in this case a
MSW landfill permit application, applies “to minor changes to an MSW facility or its operation
that do not substantially alter the permit or registration conditions and do not reduce the

»3¢1 " The proposed

capability of the facility to protect human health and the environment.
revisions to the January 2008 technically complete application, as submitted by WMTX in
February and April 2008, do not qualify as minor changes to the pending technically complete
permit application. Instead, the aggregate of all of the changes must be considered a major
amendment to the January 2008 technically complete application because they change a

proposed substantive term, provision, requirement, and/or limiting parameter and substantially

alter the permit conditions as set out in the January 2008 technically complete application.

359 30 TEX. ADMIN. CODE § 281.23(a).
360 Id. § 305.62(c)(1).
361 Id. § 305.70(d).
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Both sets of requested revisions substantively change the compliance requirements for
the ACL facility under applicable MSW rules. For example, the February 2008 revisions
redefined contaminated water in such a way as to render the conditions of the January 2008
technically complete application, and thus potentially the conditions of the permit, less protective
of the environment.’?> As identified in the February 2008 revisions, Part III, Attachment 3, the
Waste Management Unit Design Report, of the January 2008 technically complete application
defined contaminated water as storm water “which falls directly into the uncovered active area or
otherwise comes in contact with waste, or areas that have received daily cover.””®® Such
contaminated water required collection for treatment. Through the February 2008 revisions,
WMTX redefined “contaminated water,” excluding that water that falls onto areas that have
received daily cover. Thus, the revised version is less protective of the environment than the
January 2008 technically complete application. In addition, the landfill footprint, site life, and
disposal capacity were all changed by the February 2008 revisions. Drainage plans and
calculations were revised. Drainage culverts were added and the level of the water table was
revised.>**

The sheer magnitude of revisions results in substantial changes to the January 2008
technically complete application, and when taken together serve to reduce even further the
capability of the ACL facility to protect human health and the environment. State law and
TCEQ’s rules are designed to provide interested and affected persons a fair opportunity to know
and understand the details of the facility being proposed. While public notice was provided on
the January 2008 technically complete application, because of the revisions submitted in

February and April 2008, the application was changed repeatedly and dramatically. Contrary to

362 See Exh. APP-211A, supra note 357, at Pt. III, Att. 3 § 6.1.2 at 21 (00043).

363 Id

364 See generally id.
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state law and regulation, the public has not been provided the required notice of the current
application that is the subject of this proceeding.

For all of these reasons, it is clear that additional public notice was required under
Commission rules. Such additional public notice was not provided, and to act on the application

without such notice being provided, is a violation of Commission rules and State law.

TJFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 257. The revisions made by the Applicant to the application
after it was declared technically complete in January 2008 constitute a major

amendment to the techmcally appl1cat10n4wer&pfeﬂded—te—ﬂ&%pafﬁes—weﬂ—befe¥e
heaﬂng.

Finding of Fact No. 258 —Ne—additienal_Additional public notice is necessary
pursuant to 30 TAC § 281.23(a).

Conclusion of Law No. 2. While notice Netiee-was provided in accordance with
TEX. HEALTH & SAFETY CODE ANN. § 361.0665, 30 TEX. ADMIN. CODE ANN.
§§ 39.5 and 39.101, and TEX. GOvV. CODE ANN. §§ 2003.051 and 2003.052,
additional public notice is required by 30 TEX. ADMIN. CODE § 281.23(a) because
of substantial, substantive revisions made by WMTX to the technically complete

application.

Conclusion of Law No. 5. WMTX failed to submitted an administratively and
technically complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, that demonstrates that it will
comply with all relevant aspects of the Application and design requirements as
provided in 30 TEX. ADMIN. CODE ANN. §§ 330.71(a) and 330.57(d).

Conclusion of Law No. 6. While the Fhe-Application was processed and the
proceedings described in this Order were conducted in accordance with applicable
laws and rules of the TCEQ, specifically 30 TEX. ADMIN. CODE ANN. § 80.1 et
seq., and the State Office of Administrative Hearings, specifically 1 TEX. ADMIN.
CODE ANN. § 155.1 ef seq., and Subchapter C of TEX. HEALTH & SAFETY CODE
ANN. Chapter 361, additional public notice is required by 30 TEX. ADMIN. CODE §
281.23(a) because of substantial, substantive revisions made by WMTX to the

technically complete application.

Conclusion of Law No. 7. The burden was on the Applicant, in accordance with
30 TEX. ADMIN. CODE ANN. § 80.17(a). WMTX failed to meet met-its burden
with respect to all referred issues-exeept-the-propoesed-hours-of operation.
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w.

Exceptions Related to Reporting and Transcription Costs. Findings of Fact Nos. 261

through 270 and Conclusion of Law No. 53.

TIFA excepts to the following Findings of Fact and Conclusions of Law related to

Reporting and Transcription Costs, as proposed by the Administrative Law Judge:

Finding of Fact No. 261. TJFA is a Texas limited partnership. TJFA was formed
in November 2004.

Finding of Fact No. 262. Bob Gregory is the sole (99%) limited partner of TIFA.

Finding of Fact No. 263. Garra de Aguila, Inc., a Texas corporation, owns the
remaining 1% interest in TJFA and serves as the managing general partner of
TJFA.

Finding of Fact No. 264. Bob Gregory owns 100% of the shares of Garra de
Aguila, Inc.

Finding of Fact No. 265. Bob Gregory serves as president, chief executive
officer, and principal owner of Texas Disposal Systems Landfill, Inc. (TDSL) and
Texas Disposal Systems, Inc. (TDS).

Finding of Fact No. 266. TDSL owns a municipal solid waste landfill near
Creedmoor in southeast Travis County.

Finding of Fact No. 267. Neither TJFA nor Garra de Aguila, Inc. has any
employees.

Finding of Fact No. 268. TJFA shares a common business location, telephone
number and fax number with TDSL and TDS.

Finding of Fact No. 269. TJFA is an affiliate of TDSL, a business competitor of
WMTX.

Finding of Fact No. 270. TJFA purchased a property near the ACRD Facility in
December 2004. TJFA has purchased properties next to four Central Texas
landfills (Sunset Farms and three facilities operated by WMTX) and participated
as a party-protestant in four separate MSW permitting proceedings in the past four
years.

Conclusion of Law No. 53. For the reasons set out in the Findings of Fact, the
court reporting and transcript costs should be apportioned 75% to Applicant and
25% to Protestant TJFA.

Findings of Fact Nos. 261 through 270 are simply not supported by the evidence
presented in this proceeding. Instead, these Findings of Fact, and the related discussion in the

Proposal for Decision, are almost exclusively based on the Proposal for Decision in the BFI case.
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As argued in detail above, information outside the evidentiary record, such as information set out
in the Proposal for Decision from the BFI case, cannot be relied on in this proceeding. Such
reliance is in violation of State law—TEX. GOV’T CODE §§ 2001.090 and 2001.141(c)—and
Commission rules, 30 TEX. ADMIN. CODE § 80.127(e).

State law requires that findings of fact be based on the evidentiary record and on matters
that are officially noticed in order to protect the fundamental due process rights of parties in the

65 Also as discussed above, the matters noticed here by the

administrative process.’
Administrative Law Judge, if he is taking judicial notice of the BFI Proposal for Decision, are
not of a type for which judicial notice can be taken. The BFI Proposal for Decision is simply
that—an administrative law judge’s recommendations to the Commission based on evidence in a
different proceeding. The BFI Proposal for Decision has not been considered by the
Commission and certainly has not been adopted, in any form, into a final Commission order. As
such, it is not a prior administrative decision of the Commission that can be relied upon in other
cases. It has no precedential value and is not evidence in this case. In addition, the information
relied upon by the Administrative Law Judge included case-specific facts that were presented in
the BFI case. If any party in this proceeding had believed that such facts were important or
relevant to this proceeding, the opportunity to present such evidence was available.

The evidence in the BFI case is not in the evidentiary record in this proceeding, and the
parties to this proceeding did not have the opportunity to challenge such evidence in the context
of this proceeding. Any reference to or reliance on the BFI Proposal for Decision is contrary to
State law and is error by the Administrative Law Judge, and will be error by the Commission if

the Findings of Fact, and related Conclusions of Law, based on the BFI Proposal for Decision are

adopted in a final order in this proceeding.

365 See TEX. GOV’T CODE § 2001.141(c); see also West Texas Util. Co., 896 S.W.2d at 273.
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The following information is in the evidentiary record in this proceeding regarding TIFA.
TJFA is a limited partnership that invests in real estate.’®® The managing partner of TJFA is
Garra de Aguila, Inc.*®” Mr. Dennis Hobbs is currently the president and managing partner of
Garra de Aguila and in those positions is responsible for decisions regarding TIFA’® TIFA
owns two pieces of property within the vicinity of the ACL facility as well as other pieces of
property throughout central Texas.? % As identified, by Mr. Hobbs, the purpose of TIFA’s land
ownership is to manage and to make money off of the investment properties.’™ TIFA, as an
adjacent landowner, is adversely affected by the ACL facility, and Mr. Hobbs, testifying for
TJFA, identified that TJFA’s economic interests would be affected if the application, as
proposed, were approved.””’  WMTX presented no evidence to demonstrate that TIJFA’s
purposes were not exactly what Mr. Hobbs identified them to be. As such, TIFA was a proper
party to this proceeding having demonstrated that it owned property in the vicinity of the ACL
facility and having demonstrated personal justiciable interests as recognized by Commission
rules.’”

TJFA has made no attempt to hide the relationships between TJFA and Mr. Bobby
Gregory and the relationships between Texas Disposal Systems Landfill, Inc. (“TDSL”) and
M. Gregory. Mr. Gregory is a co-owner of TDSL, which owns the TDS Landfill, and he is also

associated with Garra de Aguila.’” In addition, Mr. Hobbs made no attempt to hide that he also

366 Tr. of Preliminary Hearing at 26 Ins.12-14 (Direct Testimony of Dennis Hobbs) (Apr.16, 2008).
367 Id. at 26 Ins.15-16.

368 Id. at 26 Ins.19-22.

369 Id. at 26 In.25 — 27 In.5; see also id. at 29 Ins.5-9.

310 Id. at 29 Ins. 10-12.

m Id. at 28 In.20—29 In.1.

37 30 TEX. ADMIN. CODE § 55.203.

n Tr. of Preliminary Hearing at 35 1n.24 — 36 In.1 (Cross Exam (by Bryan Moore) of Dennis Hobbs).
(Apr. 16, 2008).
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works at the TDS Landfill. TJFA has made no attempt to hide the well-publicized fact that the
TDS Landfill and the ACL facility are competitive landfills in the central Texas waste disposal
market. But, importantly, there is nothing in the evidentiary record indicating that the business
practices of TDSL have any influence over the business practices of TJFA. TDSL and TJFA are
two completely separate businesses and one does not share ownership in the other; they are not
affiliated in any way.”"*

When considering the role that TJFA plays as a protestant, the only important facts are
that it is a proper party to this proceeding because it demonstrated that it owns property in the
vicinity of the ACL facility and that it has personal justiciable interests as recognized by
Commission rules. TJFA, as a proper party, had the same rights as every other protestant to raise
concerns regarding the application and the operation of the ACL facility on those issues
recognized in TCEQ’s MSW rules. That was what TJFA did in this proceeding. TJFA rightfully
contends that real estate in proximity to a properly designed and managed landfill will increase
in value. On the other hand, a poorly operated landfill or a landfill that does not comply with all
applicable MSW rules will have an adverse impact not only on property values, but also on the
environment and health of those persons living in the vicinity of the landfill, and thus, TIFA’s
property.

As shown by the serious deficiencies in the application, as demonstrated time and time
again above, TIFA rightfully challenged WMTX’s ability to demonstrate compliance with MSW
rules at the ACL facility. As demonstrated by the Executive Director’s repeated attempts to
assist WMTX in meeting its burden of proof and to rehabilitate the application—through his

prefiled testimony, during the Hearing on the Merits, and in his Closing Argument—and by his

7 Finding of Fact No. 269 affirmatively states that “TJFA is an affiliate of TDSL.” There is no evidence in
the record to support this, and the statement is legally incorrect. The term “affiliate” is defined as a
“corporation that is related to another corporation by shareholdings or other means of control; a subsidiary,
parent, or sibling corporation.” BLACK’S LAW DICTIONARY, 2d Pocket Ed. at 23 (West 2001). No such
corporate relationship exists between TIFA and TDSL.
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wholesale endorsement of the testimony of WMTX’s witnesses, even when such testimony was
clearly contradictofy of the facts and the application itself as well as applicable regulatory
requirements, it is clear that these deficiencies were not being adequately addressed by TCEQ.

What TJFA is and what its purpose is are simply distractions from the only important
matter in this proceeding (and in any proceeding before the Commission): whether the
application complies with all applicable regulatory and statutory requirements. TJFA presented
reasoned, credible, and factually supported evidence regarding the long-existing hazardous and
industrial wastes buried at the ACL facility and the numerous other deficiencies in the
application. That is the role, and duty, of a protestant pursuant to State law and Commission
rule. It is clear, based on the Proposal for Decision, that the Administrative Law Judge only
considered what he believed TJFA to be as opposed to the proper role of protestants in the
contested case hearing process when considering transcript costs.

Applicable TCEQ rules require the Commission to consider the following factors in

assessing transcription costs:

(A) the party who requested the transcript;

(B) the financial ability of the party to pay the costs;

(C) the extent to which the party participated in the hearing;

(D) the relative benefits to the various parties of having a transcript;

(E) the budgetary constraints of a state or federal administrative
agency participating in the proceeding;

(F)  in rate proceedings, the extent to which the expenses of the rate
proceedings is included in the utility’s allowable expenses; and

(G) any other factor which is relevant to a just and reasonable
assessment of costs.

An evaluation of these factors reflects that WMTX should pay all of the transcription costs of

this proceeding.

373 30 TEX. ADMIN. CODE § 80.23(d)(1)(A)-(G).
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WTMX is the party seeking the ability to expand and continue future operations at the
ACL facility. It was WMTX’s decision to seek authority to expand the ACL facility that made
this entire proceeding necessary. Alone, that is enough reason to allocate all transcription costs
to WMTX.

In addition to that fact, it is important to note that WMTX’s handling of the application
forced all parties into this proceeding and increased the length of the Hearing on the Merits
driving up transcription costs. WMTX’s purposeful exclusion of the IWU and the Phase I Unit,
as well as WMTX’s erroneous designation of the Phase I Unit as the “Travis County Landfill
(Closed),” and thus its failure to provide adequate and appropriate ground water monitoring and
landfill gas monitoring, made the entirety of this proceeding necessary. WMTX, as the
applicant, chose how to structure its application and chose to attempt to ignore these units and all
of the problems that are associated with them.

The protestants raised important issues in this proceeding—issues that are clearly
recognized by State law and TCEQ’s MSW rules. The issues raised by protestants were focused
on the inability of the design of the ACL facility, as represented in the application, to protect
human health, property, and the environment. The issues raised during this proceeding identified
severe flaws in the current operation of the ACL facility and in the application. Such is the role
of protestants in these proceedings.

WMTX has represented in the application that it has sufficient financial resources to
construct, operate, close, and provide post-closure care to the proposed expanded ACL facility.
WMTX would not expend the millions of dollars necessary to develop and seek an amendment
to its existing MSW landfill permit, if it had not determined that it would profit from the
expanded ACL facility,. WMTX can hardly complain about the costs associated with
transcription of its own permit hearing where such costs are at most negligible when compared to

the financial commitments necessary for the development of a major amendment to an existing
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and complex MSW landfill facility located in close proximity to an urban, municipal setting.
WMTX knew that the City of Austin, Travis County, and multiple landowners neighboring the
existing ACL facility had historically opposed the continued operation of the existing facility,
much less expansion of the facility. WMTX was clearly aware that under applicable state laws
and regulations such opposition would necessarily result in a contested case hearing.
Additionally, WMTX, by seeking a direct referral of the application to SOAH,*"® knew that

every aspect of the application would be open to attack by the protestants (as opposed to seeking

to have the Commissioners define limited issues for hearing), and thus, was well aware that there

would be a comprehensive hearing on the merits. In other words, transcription costs are simply
an expected and understood cost of doing business for an applicant seeking a MSW landfill
permit amendment.

To address the serious deficiencies in the application, the protestants have already gone to
extraordinary expense to review ten revisions of the application, gather evidence, and present
their cases in a comprehensive, reasoned, and professional manner. The burden on the protesting
parties should not be further compounded by requiring any of them, including TJFA, to pay
transcription costs on top of the substantial sums expended to meaningfully participate in the
contested case hearing process. In addition, no evidence was presented regarding the ability of
any of the protestants to pay transcription costs.

Although WMTX and all of the parties participated fully in the hearing and obtained the
benefit of the transcript, it is the applicant, WMTX, which should rightfully bear the
transcription costs. Finally, it must be noted that TIFA and the other protesting parties have no
way of recouping their litigation costs even if, at the end of the day, the Commission ultimately

denies WMTX’s amendment application. Conversely, WMTX has every reason to believe that it

376 See Exh. APP-102, Letter from M. Nicole Adame Winningham, Vinson & Elkins, LLP, to LaDonna
Castafiuela, TCEQ (Feb. 15, 2008); see also Exh. ED1, Executive Director’s Direct Written Testimony of
Matthew Udenenwu, at 9 In.16.
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will profit for years to come should it be the prevailing party.’”” The costs associated with
development and prosecution of the amendment application are the necessary costs of doing
business for MSW landfill permit applicants in the State of Texas. WMTX has already assumed
that it would have to absorb these permitting costs as a small measure for its overall objective of
expanding its profitability at the ACL facility.

Thus, pursuant to the information identified above, TJFA respectfully urges the
Commission to adopt the proposed modified Findings of Fact and Conclusions of Law identified

below and assign all transcription costs to WMTX.

T.JFA’s Proposed Modified Findings of Fact and Conclusions of Law:

Finding of Fact No. 261. TJFA is a Texas limited partnership.—F¥A-wasformed

Finding of Fact No. 262263. Garra de Aguila, Inc., a Texas corporation, ewas-the

remaining—1%interestinTJEA—and-serves as the managing general partner of
TIFA.

3 In fact, even if this application is denied, WMTX would more than likely recover its costs since much of

the area’s MSW would likely be directed to other WMTX landfill facilities in the area. See Tr. at Vol. 2 at
243 In.9 — 244 In.10 (Cross Exam (by Erich Birch) of Don Smith) (Mar. 30, 2009).
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Finding of Fact No. 263270. TJFA owns two pieces ofpurehased-a property near

the ACRD Facility—in—December—2004.

Conclusion of Law No. 53. For the reasons set out in the Findings of Fact, the

court reporting and transcript costs should be apportioned 10075% to Applicant
and25%to-Protestant FHEA.

III. EVIDENTIARY ISSUES

A number of exhibits offered by TJFA during the Hearing on the Merits were ruled
inadmissible by the Administrative Law Judge. The exclusion of such evidence was error and
harmed the substantive and due process rights of TIFA for a just and fair administrative
proceeding. With respect to each exhibit, TJFA made the required offer of proof after the
evidence had been offered and an adverse ruling had been made by the Administrative Law
Judge. TIJFA now urges the Commission to reconsider TJFA’s offers of the following identified
exhibits and to admit all such exhibits. Each of these exhibits is relevant to the matters
considered in this proceeding and is admissible pursuant to the applicable rules of evidence.

A decision in an administrative proceeding such as this fails for arbitrariness if it does not

8

comply with procedural due process.’”® Specifically, the Texas Supreme Court in Lewis v.

Metropolitan Savings & Loan Association includes the following discussion:

The governing rule was stated in Donnelly Garment Co. v. NLRB,
123 F.2d 215 (8th Cir.1941), and restated with approval in NLRB v. Burns,
207 F.2d 434 (8th Cir.1953), as follows:

“That a refusal by an administrative agency such as the
National Labor Relations Board to receive and consider competent
and material evidence offered by a party to a proceeding before it,
amounts to a denial of due process is not open to debate. * * *
That the Board would or might have reached no different
conclusion had the rejected evidence been received, is entirely

3 See Lewis v. Metropolitan Savings & Loan Assoc., 550 S W.2d 11, 15 (Tex. 1977).
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beside the point. The truth is that a controversy tried before a
court or before an administrative agency is not ripe for decision
until all competent and material evidence proffered by the parties
has been received and considered. . ..”

In the eyes of the law there is no hearing unless a fair opportunity is
afforded the parties to prove their case before an administrative agency. People ex
rel. Hirschberg v. Board of Supervisors, 251 N.Y. 156, 167 N.E. 204, 211 (1929).
See also Gallant's Case, 326 Mass. 507, 95 N.E. 2d 536 (1950) Prince v.
Industrial Comm'n, 89 Ariz. 314, 361 P.2d 929 (1961).*

In other words, because competent and material evidence offered by TIFA was excluded from
the administrative record, this proceeding is not ripe for decision, and any decision by the
Commission will be arbitrary.

The decision in Lewis has continued to be relied upon by courts throughout Texas, with
decisions as recently as 2007. In 2007, the Court in City of Arlington v. Centerfolds, Inc., wrote,

referring to Lewis:

The supreme court recognized that there can be evidence in the
administrative record that qualifies as substantial, yet the parties may have also
been denied due process and the rudiments of fair play in the conduct of the
proceeding. The court also noted that in that case in particular and in similar
administrative cases in which the decision maker is also a fact-finder, it was
difficult or impossible to tell whether the improper exclusion of evidence (and,
hence, the denial of due process) affected the result of the proceeding.
Accordingly, the court concluded and held that “arbitrary action of an
administrative agency cannot stand [regardless of whether there is substantial
evidence supporting the agency's decision]. There is arbitrariness where the
treatment accorded parties in the administrative process denies them due process
of law.”

In the City of Arlington case, the court determined that appellees were entitled to procedural due
process, i.e., for their material and competent evidence to be considered in the evidentiary
record. The appellants’ argument that the agency decision was not subject to reversal for failure
to comply with due process requirements was rejected by the court.

The law in this area has been summarized as follows:

379 Id. at 16 (quoting National Labor Relations Bd. v. Burns, 207 F.2d 434 (8th Cir. 1953)).

380 City of Arlington v. Centerfolds, Inc., 232 S.W.3d 238, 249 (Tex.App.—Ft. Worth 2007) (citing to Lewis,
550 S.W.2d at 13-16) (internal citations omitted).
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The exclusion of proper evidence may vitiate the agency’s decision, if it
appears that its exclusion may have affected the result. State courts agree with
decisions in the federal courts that refusal to receive competent and material
evidence may be a denial of due process. The requirement that proper evidence
be received is a necessary counterpart of the rule that the agency must give due
weight to all the evidence before it; refusal to consider proper evidence which has
been duly proffered falls within the condemnation that voids arbitrary
administrative action.

If it appears that the excluded evidence could not materially have affected
the outcome of the case—if a remand to receive and consider the evidence
improperly excluded would amount to nothing more than “a postponement of the
inevitable,” the error committed is not prejudicial. But normally it is impossible
for a reviewing court to be assured that the outcome could not have been affected
by the consideration of the excluded testimony, and in the usual case the
negess_?%}”y result of the exclusion of proper testimony is to void the administrative
order.

Here, until TIFA’s competent and material evidence is admitted into the evidentiary record,
TIFA’s due process rights have been denied and it is impossible to make a final finding in this

proceeding that is not considered arbitrary.

A. TJFA Exhibit 23.
Exhibit TIFA 23 is a summary of analytical data obtained by TJFA from Applied
Materials, for the time periods August 1990 through July 2002 and February 2003 through

| August 2008.° 82 The pages included in Exhibit TJFA 23—Bates labeled pages TIFA-082484

through TJFA-082486 and TJFA-084306 through TJFA-084331—were provided during
discovery in this proceeding through supplemental responses to Requests for Disclosure as
additional documents reviewed by testifying experts identified by TJFA, including Dr. Kier, in
anticipation of their testimony in this proceeding. The pages included in Exhibit TJFA 23 make
up only a small portion of the documents provided by Applied Materials to TIFA that were then

produced during discovery in this proceeding. Also, as previously discussed, the documents

381 FRANK E. COOPER, STATE ADMINISTRATIVE LAW, Vol. I at 403-404 (1965).
382 See Exh. TIFA 23 (Not Admitted), Letter from Peter D. Kenney, Graves, Dougherty, Hearon & Moody, to

Eric Birch (Mar. 9, 2009), at TIFA-082484, and related attached records, attached hereto and incorporated
herein for all purposes as Attachment 12.
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from Applied Materials were provided pursuant to an Affidavit from the Custodian of Records of
Applied Materials, which the Administrative Law Judge ruled was in substantial compliance
with the requirements of TEX. R. EvID. 902(10)(b). Because the Affidavit was in substantial
compliance with TEX. R. EVID. 902(10)(b), the issue became whether under cross-examination of
Dr. Kier by parties in this proceeding questions had been raised regarding the Applied Materials’
monitoring data such that discussion of Exhibit TJFA 23 was an appropriate line of re-direct
questioning.

Based on the hearing transcripts from Friday, April 3, 2009, and Monday, April 6, 2009,
it is clear that questions were raised by both Mr. Bryan Moore, on behalf of WMTX, and other
parties to the proceeding, regarding ground water sampling at the Applied Materials site to which
re-direct questioning, including discussion of Exhibit TJFA 23, to address additional ground
water sampling at the Applied Materials site was appropriate.

Mr. Moore pursued two lines of questions with Dr. Kier that bear specifically on future or
subsequent (i.e., post 2002) monitoring data from the Applied Materials site. First, on Friday,
April 3, 2009, Mr. Moore had asked Dr. Kier a series of questions regarding releases of
contaminants from the ACL facility and whether such a release would continue today.*®® As
clearly identified in Dr. Kier’s prefiled testimony, the significance of the ground water sampling
data from the Applied Materials’ facility is that such sampling data is an indicator of an ongoing
release from the ACL facility.*®** Mr. Moore’s questions regarding the continual nature of the
release from the ACL facility are directly related to all monitoring data, both from the ACL
facility itself and from other sources including the Applied Materials site, which may

demonstrate the continual nature of a release from the ACL facility. The information contained

38 See Tr. at Vol. 6 at 1295 In.25 — 1296 1n.25 (Cross Exam (by Bryan Moore) of Robert S. Kier, Ph.D., P.G.)
(Apr. 3, 2009), attached hereto and incorporated herein as Attachment 13.

384 See generally Exh. TIFA 200, supra note 30, at 59 In.17 — 62 In.13.
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in Exhibit TIFA 23 is just part of the information used by Dr. Kier to demonstrate the continuing
nature of the release of contaminants from the ACL facility. In addition, Exhibit TJFA 24,
“Summary of Available IWU Analytical Data,” identifying monitoring data from certain
monitoring wells at the ACL facility, which has been admitted as evidence in this proceeding, is
another example of the information relied upon by Dr. Kier to demonstrate the continuing nature
of the release of contaminants from the Facility. Both Exhibit TJIFA 23 and Exhibit TIFA 24
address the issues raised by Mr. Moore regarding the continuing nature of a release from the
ACL facility, and thus both should be equally admissible in this proceeding in response to that
line of questions from Mr. Moore.

In addition, on Monday, April 6, 2009, Mr. Moore asked Dr. Kier a series of questions

starting with Exhibit TJFA 209 as their premise.’*

Most directly related to subsequent ground
water monitoring at the Applied Materials site, Mr. Moore asked Dr. Kier questions regarding
the detection of VOCs and SVOCs,**® inferring that because VOCs were not identified in the
2002 monitoring event discussed in Exhibit TJFA 209 that VOCs have not been detected in
ground water monitoring wells at the Applied Materials site. Additionally, Mr. Moore asked
Dr. Kier a series of questions regarding follow-up activities in response to the 2002 monitoring
event identified in Exhibit TJFA 209. Specifically, Mr. Moore asked Dr. Kier whether PBS&J,
the consultant who had carried out the monitoring event addressed in Exhibit TJFA 209, had
followed-up the July 2002 sampling event with additional ground water sampling,’ ¥ inferring

that no additional sampling had been completed at the Applied Materials facility simply because

it had not been done by PBS&J. Such inferences regarding the lack of additional monitoring at

385 See Tr. at Vol. 7 at 1317 In.25 — 1323 1n.23 (Cross Exam (by Bryan Moore) of Robert S. Kier, PhD., P.G.)
(Apr. 6, 2009), attached hereto and incorporated herein for all purposes as Attachment 14; see also Exh.
TIFA 209, supra note 63.

386 See id. at Vol. 7 at 1319 Ins.10-25.
387 See id. at Vol. 7 at 1322 1n.22 — 1323 In.23.
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the Applied Materials site and the findings of such additional monitoring clearly led to the re-
direct questioning of Dr. Kier regarding subsequent sampling events at the Applied Materials site
as addressed in Exhibit TIFA 23.

In addition to the questions raised by Mr. Moore on cross-examination of Dr. Kier,
because of the multi-party nature of this proceeding, cross-examination questions raised by other
parties must also be considered when evaluating the appropriateness of the line of re-direct
questions through which Exhibit TIFA 23 was offered for admission. Both Ms. Annalynn Cox,
on behalf of Travis County, and Mr. Jim Blackburn, on behalf of the landowner protestants (i.e.,
Protestants 1) questioned Dr. Kier regarding the nature of contamination at the ACL facility and
the evidence of such contamination, including ground water sampling data from the Applied
Materials site. For example, Ms. Cox asked Dr. Kier about his concerns regarding the IWU and
the potential effects on human health and the environment beyond the ACL facility. Ms. Cox
elicited testimony from Dr. Kier regarding the basis for his concern that contamination has
continued beyond the ACL facility boundary and WMTX’s property. In response, Dr. Kier
referenced the findings of the ongoing ground water sampling at the Applied Materials site as
part of the evidence of such migration of contamination from the ACL facility.®®* Ms. Cox’s
questions were not limited to the report included in Exhibit TIFA 209.

Also, Mr. Blackburn asked Dr. Kier about the documentary basis for his contentions
regarding contamination from the ACL facility reaching the Applied Materials site.>*’
Mr. Blackburn’s questions were clearly not limited to the report included in Exhibit TJFA 209,
and counsel for WMTX did not object when Mr. Blackburn specifically asked Dr. Kier to

388 See id. at Vol. 7 at 1334 In.25 — 1337 In.19 (Cross Exam (by Annalynn Cox) of Robert S. Kier, Ph.D., P.G.)
(Apr. 6, 2009), attached hereto and incorporated herein for all purposes as Attachment 15; see also id. at
Vol. 7 at 1343 In.11 — 1344 In.5, attached hereto and incorporated herein for all purposes as Attachment 16.

389 See id. at Vol. 7 at 1391 In.15 — 1392 In.19, and 1394 In.16 — 1395 In.2 (Cross Exam (by Jim Blackburn) of
Robert S. Kier, Ph.D., P.G.) (Apr. 6, 2009), both attached hereto and incorporated herein for all purposes as
Attachment 17.
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identify the additional documentary basis for his conclusions regarding contamination on the
Applied Materials site.**°
Throughout this proceeding, the scope of re-direct was open to all issues raised on cross-
examination by any and all parties. Thus, as was mentioned numerous times during the hearing,
because of the multi-party nature of this proceeding, through re-direct questioning any particular
protestant party consistently was allowed to address issues raised by the applicant, the Executive
Director of TCEQ, the other protestant parties, and/or the Office of Public Interest Council
(“OPIC”) of TCEQ. Multiple exhibits were admitted during either “friendly” cross-examination
of a witness or re-direct by any number of parties based on questions raised during so-called
“friendly” cross-examination. For example, Exhibit TJFA 24 was admitted over Mr. Moore’s
objection that it was in direct response to “friendly” cross-examination of Dr. Kier by
Ms. Noelke. Similarly, City of Austin Exhibit 14 was admitted over applicant’s objections based
on issues that had been raised by TJFA during the Hearing on the Merits. In addition, City of
Austin Exhibit 7 through City of Austin Exhibit 11 were admitted through what applicant would
surely characterize as “friendly” cross-examination. |

Because the re-direct examination of protestant witnesses was not limited to only those
issues raised by applicant during its cross-examination, the evaluation of the admissibility of
Exhibit TJFA 23 should include consideration of all cross-examination questions asked of
Dr. Kier—both “friendly” and “unfriendly.” When the entirety of the cross-examination of
Dr. Kier is considered it is clear that the line of questions through which TJFA sought to admit
Exhibit TJFA 23 was appropriate re-direct examination.

For all of the reasons identified above, TIFA respectfully re-urges the admission of
Exhibit TIFA 23 in that Exhibit TIFA 23 was responsive not only to the questions raised by

Mr. Moore’s cross-examination of Dr. Kier on behalf of WMTX, but also because it is

390 See id. at Vol. 7 at 1391 In.15 — 1392 1n.19 (Attachment 17).
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responsive to the issues raised through the cross-examination of Dr. Kier by Ms. Cox and
Mr. Blackbum. For these same reasons, TIFA respectfully re-urges the admission of testimonial
evidence presented by Dr. Kier regarding Exhibit TJFA 23, which was stricken from the
evidentiary record by the Administrative Law Judge. Specifically, TIFA urges the admission of
Dr. Kier’s testimony that is found in the transcript of the Hearing on the Merits at Volume 7,

page 1466 line 20 through page 1469 line 939

B. Exhibit TJFA 30.

Exhibit TJFA 30 is an Analytical Report identifying ground water monitoring results for
a sampling event pursuant to the ground water monitoring agreement between the City of Austin
and WMTX for those monitoring well locations near the IWU at the ACL facility.®® The
Analytical Report included in Exhibit TJFA 30 was prepared by Severn Trent STL Denver and is
dated November 8, 2004. This Analytical Report is related to and necessary for a complete
understanding of the Severn Trent Analytical Report, dated “Revised December 20, 2004), that
was admitted as Exhibit TJFA 29.

While WMTX argued that Exhibit TIFA 30 was inadmissible hearsay, such is not the
case. Instead, Exhibit TIFA 30 fits squarely within two exceptions to the hearsay rule where the
availability of the declarant is immaterial. As such, Exhibit TJFA 30 should be admitted.

First, Exhibit TJIFA 30 is a record of regularly conducted activity, qualifying for the

hearsay exception provided TEX. R. EVID. 803(6), which provides:

A memorandum, report, record, or data compilation, in any form, of acts, events,
conditions, opinions, or diagnoses, made at or near the time by, or from
information transmitted by, a person with knowledge, if kept in the course of a
regularly conducted business activity, and if it was the regular practice of that

91 See Tr. at Vol. 7 at 1466 In.20 — 1469 In.9 (Redirect Exam (by Erich Birch) of Robert S. Kier, Ph.D., P.G.)
(Apr. 6, 2009), attached hereto and incorporated herein for all purposes as Attachment 18.

392 See Exh. TJFA 30 (Not Admitted), Rachelle Delimont, Severn Trent, STL Denver, “Analytical Report”
(Nov. 8, 2004), attached hereto and incorporated herein for all purposes as Attachment 19.
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business activity to make the memorandum, report, record, or data compilation,
all as shown by the testimony of the custodian or other qualified witness, or by
affidavit that complies with Rule 902(1) . . . . “Business” as used in this
paragraph includes any and every kind of regular organized activity whether
conducted for profit or not.? %

The report included in Exhibit TJFA 30 is a data compilation of the conditions identified during
a quarterly sampling event pursuant to the ground water monitoring agreement between the City
of Austin and WMTX. In other words, Exhibit TIFA 30 reports the results of the analysis of
samples obtained during the ground water sampling event. It was clearly the regular practice of
WMTX to maintain records of ground water sampling events. The evidentiary record is replete
with examples of ground water monitoring reports, including reports submitted to the City of
Austin and TCEQ, ASDs submitted to the Commission, and even summaries of such reports,
which are included in the application itself. The report included in Exhibit TIFA 30 was
produced by WMTX during discovery in this proceeding. In its discovery response, WMTX
specifically stated: “Applicant will produce its documents as they are kept in the usual course of
business.”>** WMTX’s statement, signed by its attorney in this proceeding, that the documents
are kept in the usual course of business clearly demonstrates that the record was kept in the
course of regular business, and thus meets the exception of TEX. R. EVID. 803(6), and should be
admitted in this proceeding.

Second, Exhibit TIFA 30 also meets the hearsay exception of TEX. R. EvID. 803(7),

which states:

Absence of Entry in Records Kept in Accordance with the Provisions of
Paragraph (6). Evidence that a matter is not included in the memoranda, reports,
records, or data compilations, in any form, kept in accordance with the provisions
of paragraph (6), to prove the nonoccurrence or nonexistence of the matter, if the
matter was of a kind of which a memorandum, report, record, or data compilation

393 See TEX. R. EVID. 803(6).

394 See Applicant Waste Management of Texas, Inc.’s Response and Objections to Protestant TJFA L.P.’s First

Set of Interrogatories and Requests for Production, Application of Waste Management of Texas, Inc. for a
Municipal Solid Waste Permit Amendment; Permit No. MSW-249D, SOAH Docket No. 582-08-2186,
TCEQ Docket No. 2006-0612-MSW at 1 (Sept. 4, 2009).
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was regularly made and preserved, unless the sgurce of the information or other
circumstances indicate a lack of trustworthiness.*”

As identified previously, the sampling results from the ground water monitoring required by the
agreement between the City of Austin and WMTX were required to be submitted by WMTX to
both TCEQ and the City of Austin.®®*®  Mr. Avakian, testifying for the Executive Director,
identified that he had never seen the report included in Exhibit TJFA 30.¥7  Similar,
Mr. Lesniak, testifying for the City of Austin, presented evidence regarding all of the ground
water monitoring reports that had been submitted to the City of Austin by WMTX, and the report
included in Exhibit TIFA 30 was not included.*® He testified that he was unfamiliar with
certain testing results that, as identified on Exhibit TIFA 24, were associated with the sampling
event being conveyed through what was later identified as Exhibit TIFA 30.%

In that the sampling results were required to be submitted to the City of Austin and
TCEQ, both governmental entities with record retention requirements, the sampling results, and
thus any report of those results, would become a record kept in the usual course of business of
either entity. Here, neither entity received the report and Exhibit TJFA 30 was introduced to
specifically show that absence of a record, as contemplated by TEX. R. EVID. 803(7). As such,
TJIFA Exhibit 30 should be admitted pursuant to the hearsay exception of TEX. R. EvVID. 803(7).

Even if Exhibit TJIFA 30 is determined to be hearsay, it should still be admitted pursuant

to the Texas Administrative Procedures Act (“Texas APA”). Pursuant to the SOAH rules of

3% TEX. R. EVID. 803(7).
396 See Exh. City of Austin 6, supra note 113, at 1.

1 See generally Tr. at Vol. 11 at 2458 1ns.8-9 (Cross Exam (by Erich Birch) of Arten J. Avakian, P.G.); see
also Tr. at 2460 In.14-16 (Statement by Timothy Reidy). Mr. Avakian also testified that he was the person
at TCEQ that reviewed the ground water monitoring reports submitted by WMTX and was generally
familiar with the reports submitted. Id. at Vol. 11 at 2443 1n.23 - 2444 In.2.

398 See generally Exh. City of Austin 14; see also Tr. at Vol. 10 at 2163 Ins.3-16 (Redirect Exam (by Holly
Noelke) of Chuck Lesniak IIT) (Apr. 9, 2009); id. at Vol. 11 at 2165 In.11 — 2167 In.15 (Redirect Exam (by
Holly Noelke) and Clarifying Questions (by the Honorable Roy Scudday) (Apr. 9, 2009).

399 See id. at Vol. 11 at 2165 In.11 — 2167 In.15 (Redirect Exam (by Holly Noelke) and Clarifying Questions
(by the Honorable Roy Scudday) (Apr. 9, 2009).
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procedure regarding evidence, the Texas Rules of Evidence apply to contested case hearings, but
evidence may also be admitted if it meets the standards of TEX. GOV’T CODE § 2201.081 (of the

Texas APA), which states that evidence may be admitted if the evidence is:

(D necessary to ascertain facts not reasonably susceptible of proof
under [the Texas Rules of Evidence];

(2)  not precluded by statute; and

3) of a type on which a reasonably prudent person commonly relies in
the conduct of the person’s affairs.

Pursuant to TEX. R. EvID. 801, TJFA provided evidence sufficient to support a finding
that the documents within Exhibit TJFA 30 are what TIFA claims them to be, and furthermore,
WMTX failed to provide any evidence, aside from conclusory statements, otherwise.*"!

In summary, for the following reasons, the Commission should determine that Exhibit
TJFA 30 is admissible in this proceeding: (1) that it is a record maintained in WMTX’s usual
course of business; (2) that it demonstrates the entry of a record that would normally be
maintained in the usual course of business by the City of Austin and TCEQ); (3) that the report
will assist the Commission in understanding the testimony of multiple witnesses in this
proceeding; and (4) if Exhibit TJFA 30 contains hearsay it is still admissible under the Texas
APA. Therefore, TIFA respectfully re-urges the admission of Exhibit TIFA 30.

C. Exhibit TJFA 207.
Exhibit TJFA 207 contains the portions of the sworn deposition testimony of four
individuals, all of which were obtained during prior litigation in which WMX and its affiliated

entities were defendants.*”® Portions of the following deposition transcripts are included in

Exhibit TJFA 207:

400 TEX. GOV’T CODE § 2001.081.
401 TEX. R. EVID. 801.

402 See Exh. TIFA 207 (Not Admitted), Selections from Transcript of Oral and Videotaped Deposition of
Willis Rutledge Fusilier, Jr., Texas Disposal Sys. Landfill, Inc. v. Waste Mgmt., Inc., Waste Mgmt. of Tex.,
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. Selections from Transcript of Oral and Videotaped Deposition of Willis Rutledge
Fusilier, Jr., (June 25, 2002).

o Selections from Transcript of Oral and Videotaped Deposition of Dwight Pittman
(June 19, 2002).

. Selections from Transcript of Oral and Videotaped Deposition of Jane Witheridge
(June 5, 2002).

o Selections from Transcript of Oral and Videotaped Deposition of Johnny

Williams (June 19, 2002).

WMTX asserted two arguments regarding why Exhibit TIFA 207 should be excluded:
(1) the deposition transcripts are hearsay because the depositions were not taken in this
proceeding and the deponents have not shown to be unavailable; and (2) under TEX. R.
EvID. 705(d), the deposition transcripts should be excluded because the danger that they will be
used for a purpose other than as explanation or support for the expert’s opinion outweighs their
value as explanation or support or they are unfairly prejudicial.

WMTXs hearsay claims are flawed given that WMTX was a party in the prior litigation.
The caption for the previous litigation clearly lists the defendants as Waste Management, Inc.,

Waste Management of Texas, Inc., and Don Martin. All four deponents were either WMTX

employees or consultants. Specifically, Mr. Willis Rutledge (“Rusty”) Fusilier, Jr. was the then

Compliance Manager and former District Engineer for WMTX. Mr. Dwight Pittman was an

and Donald Martin, Cause No. 97-12163, (126th Jud. Dist., Travis County) (June 25, 2002), at 001-014; id.
(Not Admitted), Selections from Transcript of Oral and Videotaped Deposition of Dwight Pittman, Texas
Disposal Sys. Landfill, Inc. v. Waste Mgmt., Inc., Waste Mgmt. of Tex., and Donald Martin, Cause No. 97-
12163, (126th Jud. Dist., Travis County) (June 19, 2002), at 015-022; id. (Not Admitted), Selections from
Oral and Videotaped Deposition of Jane Witheridge, Texas Disposal Sys. Landfill, Inc. v. Waste Mgmt.,
Inc., Waste Mgmt. of Tex., and Donald Martin, Cause No. 97-12163, (126th Jud. Dist., Travis County)
(June 5, 2002), at 023-027; id. (Not Admitted), Selections from Oral and Videotaped Deposition of Johnny
Williams, Texas Disposal Sys. Landfill, Inc. v. Waste Mgmt., Inc., Waste Mgmt. of Tex., and Donald
Martin, Cause No. 97-12163, (126th Jud. Dist., Travis County) (June 19, 2002). All portions of Exh.
TIFA 207 are attached hereto and incorporated herein for all purposes as Attachment 20.
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engineer hired by Waste Management in the 1980s to perform certain engineering services at the
ACL facility. Ms. Jane Witheridge, formerly known as Jane LaPorte, was an employee of Waste
Management and her memoranda regarding the ACL facility are included in the evidentiary
record as TJFA Exhibit 204. Mr. Johnny Williams was an employee of Waste Management.

Pursuant to TEX. R. EvID. 801(e)(2)(A), such depositions, even if not taken in the same
proceeding, are not hearsay and are admissible as party-admissions if the statement is the party’s
own statement in either an individual or representative capacity.*”® Accordingly it is wholly
irrelevant whether the deponents are or are not available in this proceeding. WMTX also argued
that the deponents were not testifying as corporate representatives, and thus, they should not be
characterized as party admissions. However, the plain language of the rule indicates that it is the
“party’s statement in either an individual or representative capacity” that is admissible.

Pursuant to TEX. R. EvID. 801(e)(2)(D), such depositions, even if not taken in the same
proceeding, are not hearsay and are admissible as party admissions if the statement is by the
party’s agent or servant concerning a matter within the scope of agency or employment made
during the existence of the relationship.404 Accordingly, it is wholly irrelevant whether the same
deponents are or are not available and this exception to the hearsay rule.

As identified above, WMTX also claimed that Exhibit TJFA 207 should be excluded
because the danger that they would be used for a purpose other than as explanation or support for
an expert’s opinion would outweigh their value as explanation or support or are unfairly
prejudicial. An analysis pursuant to TEX. R. EvID. 705(d) involves two questions: (1) is the
probative value of the inadmissible data to support or explain the reasonableness of the expert’s
opinion outweighed by the likelihood that the decision maker may use the inadmissible data for

an improper purpose; and (2) is the probative value of the inadmissible data to support or explain

403 TEX. R. EVID. 801(e)(2)(A).
404 Id. at R. 801(e)(2)(D).
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the reasonableness of the expert’s opinion outweighed by the unfairly prejudicial effect of this
inadmissible material on the opposing party.405

In answer to the first prong, WMTX did not provide even one specific factual assertion
regarding why it is likely that the decision maker would use the deposition transcripts for an
improper purpose. To the contrary, WMTX expressed confidence in the Administrative Law
Judge as being the one best positioned to determine whether the testimony of an expert witness
has any utility.

In answer to the second prong, WMTX has not provided even one specific factual
assertion regarding any prejudicial effect, unfair or otherwise, that the deposition transcripts
create. To the contrary, WMTX’s argument was undercut by the fact that all four transcripts
were from prior litigation in which WMTX and its affiliated entities were defendants, WMTX
was represented by counsel at all of the depositions, and all four witnesses were either WMTX
employees or WMTX consultants. Dr. Kier affirmed that Exhibit TIFA 207 contains true and
accurate copies of the deposition transcripts,'406 and WMTX makes no assertions challenging the
authenticity of these documents, nor does WMTX assert that these documents are uncertain or
otherwise untrustworthy materials. Dr. Kier affirmed that the deposition transcripts of WMTX
employees or consultants comprising Exhibit TJFA 207 both support and explain his expert

07 The probative value of these documents is readily evident from their face,

opinions.4
particularly regarding past operations at the ACL facility in particular regarding the disposal of

hazardous and industrial wastes in the IWU. Additionally, WMTX’s argument is undercut by

405 Id. atR. 705(d).
406 See Exh. TIFA 200, supra note 30, at 42 Ins.7-10.
407 See id. at 41 Ins.1-5.
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the fact that use of TEX. R. EVID. 705(d) by a court to prohibit any mention of otherwise
inadmissible underlying facts supporting an expert’s opinion is rare.*%

WMTX additionally argued that Tex. R. Evid. 705 should be applied as the court did in
First Southwest Lloyds Insurance Co. v. MacDowell;*”® however, TEX. R. EVID. 705(d) was
amended in 1998, a full decade after MacDowell was decided, to provide the decision maker
with explicit discretion versus the pre-amendment implicit discretion under TEX. R. EVID. 403.410

WMTX’s argument is outdated and does not address the current requirements of TEX. R.

EvD. 705(d).

Even if Exhibit TJFA 207 is determined to be hearsay, it should still be
admitted pursuant to the Texas APA. As identified above, the SOAH rules of
procedure regarding evidence identify that the Texas Rules of Evidence apply to

contested case hearings, but evidence may also be admltted if it meets the
standards of TEX. GOV’T CODE § 2201.081 (of the Texas APA).*

Pursuant to TEX. R. EvID. 801, TJFA provided evidence sufficient to support a finding
that the documents within Exhibit TJFA 207 are what TIFA claims them to be, and furthermore,
WMTX failed to provide any evidence, aside from conclusory statements, otherwise.*> In
summary, for the following reasons, the Commission should determine that Exhibit TJFA 207 is
admissible in this proceeding: (1) the lack of evidence or specific assertions provided by
WMTX regarding prejudicial effect or risk of misuse; (2) the ample evidence that the documents
relied upon by Dr. Kier are accurate copies of the transcripts of depositions of WMTX

employees and/or representatives that will assist the Commission in understanding Dr. Kier’s

408 See 2 Steven GOODE ET AL, TEXAS PRACTICE GUIDE: GUIDE TO THE TEXAS RULES OF EVIDENCE: CIVIL
AND CRIMINAL § 705.3 at 75 (2d ed. 1993); see also Speering v. State, 763 S.W.2d 801, 801 (Tex.App.—
Texarkana 1988), reformed on other grounds, 797 S.W.2d 36 (Tex. Crim. App. 1990).

409 First Southwest Lloyds Ins. Co. v. MacDowell, 769 S.W.2d 954, 958 (Tex.App.—Texarkana 1989, writ

denied).
410 TEX. R. EvID. 705(d).
1 TEX. Gov’T CODE § 2001.081.

412 TEx. R. EviD. 801.
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testimony; (3) Exhibit TJFA 207 is not hearsay, but instead is a party admission; and (4) if
Exhibit TIFA 207 contains hearsay it is still admissible under the Texas APA. Therefore, TTJFA
respectfully re-urges the admission of Exhibit TIFA 207.

IV. STANDARD OF REVIEW

The Administrative Law Judge has the regulatory authority to file an amended PFD,
including amended proposed Findings of Fact and Conclusions of Law, in response to
Exceptions, Replies to Exceptions, or briefs submitted by the parties.””>  Should the
Administrative Law Judge decide not to amend the Proposal for Decision, the Commission may
decline to adopt the Proposal for Decision and Proposed Order as proposed by the
Administrative Law Judge, and, in the alternative, adopt its own order, including its own
Findings of Fact and Conclusions of Law, denying the permit being sought by WMTX.** The
provisions of such a modified order are proposed by TJFA in these Exceptions.*’> The
provisions of such a modified order are supported by the clear weight of the evidence presented
in this proceeding.

The Commission may reject the Administrative Law Judge’s Proposed Order and
approve its own Order, but the Commission’s Order must be based solely on the record made
before the Administrative Law Judge.*'® The Commission must also explain the basis of its
Order.*’” The Commission’s authority to review specific proposed Findings of Fact and

Conclusions of Law as set out in the Administrative Law Judge’s Proposal for Decision and

4 See 30 TEX. ADMIN. CODE § 80.259.
e See TEX. GOV’T CODE ANN. § 2003.47(m).
43 A revised Proposed Order is attached hereto and incorporated herein for all purposes as Attachment 21.
416 .

See id.

47 See id.
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Proposed Order is found in the Texas Solid Waste Disposal Act. Specifically, Section 361.0832

of the Texas Health and Safety Code provides, in relevant part:

(©

(d)

(©

®

The commission may overturn an underlying finding of fact that serves as
the basis for a decision in a contested case only if the commission finds
that the finding was not supported by the great weight of the evidence.

The commission may overturn a conclusion of law in a contested case
only on the grounds that the conclusion was clearly erroneous in light of
precedent and applicable rules.

If a decision in a contested case involves an ultimate finding of
compliance with or satisfaction of a statutory standard the determination
of which is committed to the discretion or judgment of the commission by
law, the commission may reject a proposal for decision as to the ultimate
finding for reasons of policy only.

The commission shall issue written rulings, orders, or decisions in all
contested cases and shall fully explain in a ruling, order, or decision the
reasoning and grounds for overturning each finding of fact or conclusion
of law or for rejecting any proposal for decision on an ultimate finding.

Adoption of the Administrative Law Judge’s current Proposal for Decision and Proposed
Order would result in approval of an application that, as discussed in detail above, is in violation
of multiple Commission rules; thus, modification of the Proposed Order in accordance with the
above-referenced statutory standards is well within the Commission’s statutory authority. As
identified above, to overturn a proposed finding of fact, the Commission may exercise its
discretion to revise those findings that “do not find support in the ‘great weight’ of the evidence
in the record.”" In reversing a proposed conclusion of law, the clearly erroneous standard

applies.420 This simply means that the Commission must have the “definite and firm conviction

418

419

420

TEX. HEALTH & SAFETY CODE ANN. § 361.0832(c)-(f); see also Hunter Indus. Facilities, Inc. v. Texas

Natural Res. Conservation Comm’n, 910 S.W.2d 96, 102 (Tex. App.—Austin 1995, writ denied).
Hunter Indus., 910 SSW.2d at 103.

The clearly erroneous standard grants the reviewing agency, ie., the Commission, great latitude in
reversing legal conclusions. The courts and the legislature recognize that forcing the Commission to accept
an Administrative Law Judge’s proposed conclusions of law would destroy the Commission’s discretion to

interpret its own rules. See id. at 104.
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that a mistake has been committed.”**' The Commission may change an “ultimate finding” for
reasons of policy.*”> Therefore, should the Commission decide to modify the Administrative
Law Judge’s proposed Findings of Fact and Conclusions of Law, it must articulate a rationale
and legal basis for each change.*?

TIFA has specifically identified in these Exceptions those proposed Findings of Fact and
Conclusions of Law that should be modified based on applicable statutes and regulations, current
Commission policy, and the great weight of the evidence in the record. TJFA has also suggested
modified Findings of Fact and Conclusions of Law that will achieve this result. The
Commission will need to include in its adoption of TJFA’s proposed modification an analysis of

its decision suitable to pass judicial scrutiny.

V. CONCLUSION AND PRAYER

The Findings of Fact and Conclusions of Law, as discussed in the Proposal for Decision
and as set out in the Proposed Order, which were the bases of the Administrative Law Judge’s
recommendation to approve the amendment application by WMTX for proposed Permit
No. MSW-249D to increase the size of the ACL facility, are not supported by applicable statutes
and regulations, Commission precedent and policy, or the great weight of the evidentiary record.
Information in the record which addresses the issues underlying the proposed Findings of Fact
and Conclusions of Law has been highlighted in these Exceptions. The Administrative Law
Judge should now have more than adequate bases to modify the Proposal for Decision
accordingly and recommend denial of proposed Permit No. MSW-249D. TIJFA respectfully

requests that the Administrative Law Judge do so.

1 Id. (quoting U.S. v. U.S. Gypsum Co., 333 U.S. 364,395, 68 S. Ct. 525, 542 (1948)).
22 See TEX. HEALTH & SAFETY CODE ANN. § 361.0832(e).
423 See id. § 361.0832(f).
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If the Administrative Law Judge chooses not to make the revisions necessary to
recommend denial of proposed Permit No. MSW-249D, TJFA respectfully requests that the
Commission issue its own Order, fully supported by the great weight of the evidence, adopting
Findings of Fact and Conclusions of Law denying proposed Permit No. MSW-249D, as
presented by TIFA. TJFA has provided a modified Order as Attachment 21 for the
Administrative Law Judge’s and the Commission’s consideration.

Respectfully submitted,

BIRCH, BECKER & MOORMAN, LLP
7000 North MoPac Expressway

Plaza 7000, Second Floor

Austin, Texas 78731

Phone: (512) 514-6747

Fax: (512) 514-6267

By:

ERrRicH M. BIRCH
State Bg No. 02328395 /

ANGELA K. MOORMAN
State Bar No. 24007700

CINDY L. BECKER
State Bar No. 00789148

ATTORNEYS FOR TJFA, L.P.
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Attachment 1

Attachment 2

Attachment 3

Attachment 4

Attachment 5

Attachment 6

Attachment 7

Attachment 8
Attachment 9

Attachment 10

Attachment 11

Exhibit APP-202 at Tech. Complete 3169 (Fig. ATT6-2, Gas Prob%ocacﬁbn b
Map) and Tech. Complete 3172 (Fig. ATT6-5, Gas Probe SpacmgCB’etwe@n
East and West Hills)
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i
NOI

77

Selections from Texas Department of Health, Municipal Solid W?ﬁ’fb
Management Regulations (Apr. 1977)

LE LN
VINg

Selections from Texas Department of Health, Municipal Solid Waste
Management Regulations (Nov. 1980)

Selections from Texas Department of Health, Municipal Solid Waste
Management Regulations, Volume 1 (Apr. 1985)

Exhibit APP-202 at Tech. Complete 1481 (Fig. ATT4-17, Interpretive
Geologic Cross Section H-H’)

Exhibit APP-202 at Tech. Complete 2400 (Fig. 2-1, Boring and Well
Location Map)

Exhibit APP-202 at Tech. Complete 2433 (Boring Log Hole No. MW-99-
24); Tech. Complete 2438 (Boring Log Hole No. MW-99-25); Tech.
Complete 2439 (Boring Log Hole No. MW-99-26); and Tech. Complete
2446 (Boring Log Hole No. MW-99-31)

Exhibit APP-202 at Tech. Complete 1677 (Log of Boring MW-32)

Exhibit APP-202 at Tech. Complete 2403 (Boring Log Hole GP-99-3); Tech.
Complete 2427 (Boring Log Hole No. GP-99-27); and Tech. Complete 2434
(Boring Log Hole No. B-99-33)

Exhibit APP-202 at Tech. Complete 2335 (Fig. 4B, Recommended
Monitoring Well Locations)

Exhibit APP-202 at Tech. Complete 615 (Fig. ATT2-2, Post-Development
Drainage Plan)
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Attachment 12

Attachment 13

Attachment 14

Attachment 15

Attachment 16

Attachment 17

Attachment 18

Attachment 19

Attachment 20

Attachment 21

Exhibit TJFA 23 (Not Admitted) — Applied Materials, Inc. Ground Water
Sampling Data

Transcript of the Hearing on the Merits, Volume 6 at 1295 In.25 — 1296 In.25
(Cross Exam (by Bryan Moore) of Robert S. Kier, Ph.D., P.G.) (Apr. 3,
2009)

Transcript of the Hearing on the Merits, Volume 7 at 1317 In.25 — 1323 1n.23
(Cross Exam (by Bryan Moore) of Robert S. Kier, Ph.D., P.G.) (Apr. 6,
2009)

Transcript of the Hearing on the Merits, Volume 7 at 1334 In.25 — 1337 In.19
(Cross Exam (by Annalynn Cox) of Robert S. Kier, Ph.D., P.G.) (Apr. 6,
2009)

Transcript of the Hearing on the Merits, Volume 7 at 1343 In.11 — 1344 In.5
(Cross Exam (by Annalynn Cox) of Robert S. Kier, Ph.D., P.G.) (Apr. 6,
2009)

Transcript of the Hearing on the Merits, Volume 7 at 1391 In.15 - 1392 In.19
and 1394 In.16 — 1395 In.2 (Cross Exam (by Jim Blackburn) of Robert S.
Kier, Ph.D., P.G.) (Apr. 6, 2009)

Transcript of the Hearing on the Merits, Volume 7 at 1466 1n.20 — 1469 In.9
(Redirect Exam (by Erich Birch) of Robert S. Kier, Ph.D., P.G.) (Apr. 6,
2009)

Exhibit TJFA 30 (Not Admitted) — Severn Trent, STL Denver, “Analytical
Report” (Nov. 8§, 2004)

Exhibit TJFA 207 (Not Admitted) — Selections from Transcript of Oral and
Videotaped Deposition of Willis Rutledge Fusilier, Jr. (June 25, 2002), at
001-014; Selections from Transcript of Oral and Videotaped Deposition of
Dwight Pittman (June 19, 2002), at 015-022; Selections from Oral and
Videotaped Deposition of Jane Witheridge, (June 5, 2002), at 023-027,
Selections from Oral and Videotaped Deposition of Johnny Williams

(June 19, 2002).
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Requirements for Solid Waste, Including Hazardous Waste
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Adopted by the Texas Board of Health: September 27, 1980
- Effective Date: November 19, 1980

These regulations supersede the April 1977 Edition of the "Municipal Solid
Waste Management Regulations" published by the Texas Department of Health.
They are published in loose-leaf format for filing in a standard three-ring
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F-1 - F-2.3

SECTION F
Operational Standards for Solid Waste Land Disposal Sites

General Requirements

The Site Development Plan, consisting of the design, Site Operating
Plan and related data, submitted in support of a permit application,
as modified by permit special provisions, becomes an operational
requirement of the permit and any significant deviation from the
plan without prior approval of the Department is a violatiom of this
section. If at any time during the life of the site the permittee
becomes aware of any condition in the Site Development Plan which
makes it impractical to keep the site in compliance with this
section without modification of the plan, the permittee shall submit
to the Department a revised plan prior to implementation of any
necessary deviation. In the event that a necessary deviation is the
result of unforeseen circumstances and there is insufficient time to
prepare and submit a revised plan, the permittee shall immediately
contact the Department by telephone or telegram and obtain interim
authorization pending the submission and review of the revised plan.
Interim authorization shall not exceed 30 days during which time the
revised plan shall be prepared and submitted to the Department.

Operational Standards for Type I, II and III Sites

F-2.1 Fire Protection

An adequate supply of water under pressure at the site or
an adequate stockpile of earth reasonably close to the
disposal area shall be provided, or there shall be a
nearby organized fire department providing service when
called. The Department may approve alternate methods for
fire protection. Accidental fires shall be promptly
extinguished. The potential for accidental fires shall be
minimized by the application and compaction of soil or
other suitable material over disposed solid waste at
frequent intervals as prescribed in Subsection F-2.14,
below, so as to reduce the risk of fires.

F-2.2 Unloading of Municipal Solid Waste

Unloading of solid waste shall be confined to as small an
area as practical. An attendant shall be on duty during
operating hours and during special site wutilization to
direct wunloading of solid waste, or appropriate signs
shall be posted to indicate where vehicles are to unload.
Uncontrolled access and dumping of unauthorized materials
shall be prevented.

F-2.3 Control of Windblown Material

A portable fence or other suitable means shall be employed
to confine windblown materials from unloading, spreading
and compaction operations to the smallest area practical.
A water source and necessary equipment may be required for
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F-2.4

dust control or for wetting deposited waste. It shall be
the responsibility of the site operator to collect and
return to the disposal site all windblown materials as
necessary to minimize unhealthy, wunsafe or wunsightly
conditions.

Ground and Surface Water Protection

A site shall not be operated in such a manner that
groundwater is contaminated.

a. At least seven (7) days prior to depositing any solid
waste in any disposal area or excavation, the site
operator shall notify the Department that a soil
evaluation has been performed and that the area or
excavation complies with the minimum standards which
are prescribed in Subsection E-2.3e(4) of these
regulations. Where sufficient impermeability does not
occur in the native soils, man-made compacted clay
liners or some other means of protecting natural
waters shall be provided, and prior to depositing
solid waste in such area or excavation, the site
operator shall show or demonstrate in his notifi-
cation to the Department that the installed liner or
other corrective measures taken will provide adequate
protection. Following receipt of such notification,
regional personnel of the Department may inspect the
site and advise the site operator if the site is
considered adequate to receive solid waste.

b. Solid waste shall not be placed in unconfined waters
which are subject to free movement on the surface, in
the ground, or within a larger body of water.

c. If Departmental inspections or evaluation deem it
necessary, monitor wells and/or resistivity surveys
may be required to monitor groundwater quality.

d. The site shall be protected from flooding by any
nearby streams with suitable levees constructed to
provide protection from a 100-year frequency flood
and to prevent the washout of solid waste from the
site.

e. Suitable water diversion methods shall be provided to
divert the flow of uncontaminated runoff or other
surface water away from active disposal areas to
minimize contact between the water and solid waste.

f. Rainfall runoff within the landfill area that has
become contaminated by solid waste, or other polluted
waters, shall not be discharged from the site unless
the site operator has furnished the Department
evidence that such discharge is authorized by the
Texas Department of Water Resources.
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Water which has come in contact with solid wastes may
bé used for firefighting, dust control or compaction
of active fill areas.

Disposal of Mixed and Special Wastes, Including Class I
Industrial Nonhazardous Solid Waste

Mixed wastes (municipal and industrial) may be accepted
for disposal at a municipal solid waste disposal site
except that Class I industrial nonhazardous solid waste,
as defined in Subsection A-5.2, may be accepted at a
municipal solid waste site only if special provisions for
such disposal and special handling procedures are approved
by the Department. Radioactive materials are not author-
ized for disposal at municipal solid waste disposal sites.
Instructions for their disposal will be provided by the
Department upon request. Mixed and special wastes as
defined in Subsections A-5.19 and A-5.48, respectively,
may be accepted subject to the following provisions:

a. Water treatment plant sludges and stabilized sludges
from secondary wastewater treatment plants containing
10% to 100% solids, in 'such quantities as may
adequately handled by the site operator, may be
placed on the working face along with municipal solid
waste and covered with soil or municipal solid waste.
Because  vacuum trucks with pumpable liquids
containing less than 10% solids cannot be readily
inspected to determine the characteristics of the
waste or mixtures of waste and since all water from
any source contributes to the production of leachate,
such vehicles shall not be allowed to discharge at
municipal solid waste disposal sites unless it can be
shown that there is no reasonable alternative. Grease
and sand trap wastes can and should be pretreated to
a consistency which would not require vacuum truck
transportation. Septic tank sludges should be
disposed of in permitted wastewater treatment plants
where adequate capacity exists. Before any municipal
solid waste site accepts vacuum truck wastes, the
site operator shall submit a written request to the
Texas Department of Health outlining the availability
or lack of availability of pretreatment facilities; a
quality control program which assures no chemical
wastes will be accepted, including the possibilities
of such wastes mixed with or masked by grease trap or
septic tank wastes; on-site handling procedures; and
quantities of both vacuum truck wastes and available
"dry waste'" for absorption. Other sludges may be
disposed of only if special provisions are made and
approved by the Department. Any sludges or trap
wastes accepted for disposal should be applied at the
top of the working face to allow maximum dispersion
and absorption, and consequently more rapid bio-
chemical degradation.
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b.

Dead animals and slaughterhouse wastes mixed with
municipal solid waste shall be covered with a minimum
of two feet of earth promptly upon receipt.

Minor amounts of Class I industrial nonhazardous
solid wastes may be accepted at Type I sites which
have a permit from or have filed a permit application
with the Texas Department of Health without special
Department  approval if all of the following
conditions are met:

(1) The Class I industrial nonhazardous solid waste
is routinely collected with municipal solid
waste and does not exceed an estimated 5% by
weight or volume at the source. This exemption
does not apply to industrial hazardous waste
unless exempted under the rules of the Texas
Department of Water Resources.:

(2) The Class I industrial nonhazardous solid waste
will not in itself or in combination with
municipal solid waste significantly increase the
danger of fire or endanger operating personnel
during any phase of collection, storage, trans-
portation or disposal.

(3) The Type I municipal solid waste site accepting
the waste is in compliance with the operational
requirements contained in this Subsection F-2
with specific regard to daily coverage and has
adequate provisions for the protection of
natural waters in the State.

Significant amounts of Class I industrial
nonhazardous solid wastes, which are in excess of an
estimated 5% by weight or wvolume of the total
combined waste during any phase of collection,
handling, storage, transportatiom, or disposal shall
not be accepted by or deposited in a municipal solid
waste disposal site unless prior written approval has
been obtained from the Texas Department of Health.
Requests for approval to accept Class I industrial
nonhazardous solid wastes shall be submitted to the
Texas Department of Health by the municipal solid
waste disposal site operator and must include:

(1) A letter or certification from the producer or
generator of the waste containing a complete
description of the chemical and physical
characteristics of each waste, a statement that
the waste is not a hazardous waste, and the
quantity and rate at which they are produced
and/or disposed.

(2) An operational plan, prepared by the site
operator, outlining in detail the proposed
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collection, handling, storage and disposal
procedures including:

(a) Description of collection equipment and the
frequency of collections.

(b) Handling safeguards, personal protective
equipment and emergency equipment which
will be provided to minimize potential
danger to the site operating personnel and
the surrounding environment.

(¢) Contingency plans for effective action to
minimize danger in the event of accidental
spills.

(d) Names and technical qualifications of site
management and site operating personnel.

(e) Record-keeping and reporting  methods
necessary to conform with the Texas
Department of Water Resources '"Rules of the
Texas Water Development Board Pertaining to
Industrial Solid Waste Management,'" (Rules
156.22.01.001-.014).

e. Class I industrial mnonhazardous solid wastes shall
not be accepted for disposal at a Type II or III site
without written approval from the Department. Prior
to such approval, the site operator shall comply with
all the requirements prescribed for Type I sites in
this Subsection F-2.5.

Disposal of Hazardous Wastes

Hazardaus wastes shall not be accepted at a municipal
solid waste disposal facility except in aecordance with
Section L of these regulations.

Disposal of Large Items

Special provisions shall be made for the disposal of
large, heavy, or bulky items that cannot be imcorporated
in the regular spreading, compaction and covering oper-
ations.

Open Burning

Open burning of solid waste is under the jurisdiction of
the Texas Air Control Board and shall have specific
approval of that Board.

Vector Control

Conditions favorable to the production of vectors shall be
minimized through  proper compaction and covering
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F-2.10

F-2.11

F-2.12

F-2.13

F-2.14

procedures. Approved pesticides shall be employed for
vector control when necessary.

Wet-Weather Operations

All-weather roads shall be provided within the site to the
unloading area(s) designated for wet weather cperationms.

Salvage and Reclamation

Salvaging shall not be allowed to interfere with prompt
sanitary disposal of solid waste or create public health
nuisances. All salvaged materials shall be removed from
the site at such intervals as mnecessary to prevent
excessive accumulation of the material at the site.
Pesticide containers shall not ©be salvaged. These
containers shall be crushed and rendered unusable upon
receipt. Class I industrial waste and hazardous waste
received at the disposal site shall not be salvaged or
given away without prior written approval from the
Department. Scavenging shall not be permitted.

Endangered Species Protection

The facility and the operation of the facility shall not
result in the destruction or adverse modification of the
critical habitat of endangered or threatened species, or
cause or contribute to the taking of any endangered or
threatened species as defined in Subsection E-2.3e(7).

Gas Control

Methane and other decomposition gases shall not be allowed
to migrate laterally from the landfill site so as to
endanger structures or occupants of adjacent properties.
Any structures subsequently constructed on the landfill
site should contain provisions for the venting of
decomposition gases to preclude their accumulation in
explosive or toxic concentrations beneath or within the
structures. The concentration of methane generated by the
solid waste site should not exceed 25 percent of its lower
explosive limit in on-site structures (excluding gas
control or recovery system components) and its lower
explosive limit at the property boundary. The ''lower
explosive 1limit" is the lowest percent by volume of a
mixture of methane which will propogate a flame in air at
25°C and atmospheric pressure.

Compaction, Intermediate Cover and Final Cover

a. Solid waste shall be spread and compacted evenly by
repeated passages of suitable compaction equipment.
Each layer of solid waste shall be thoroughly
compacted to a thickness of approximately two (2)
feet.
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Odor

F-2,14b - F-2.16b

Unless  a lesser frequency of <cover has been
authorized by the Department, all solid waste
deposited each day shall be completely covered with a

minimum of six 1nches of well-compacted earthenv

materla] not prev1ously mixed with garbage, trash; or
other solid waste to prevent insect and rodent
prob]ems and blowing waste materials. Maximum
allowable frequencies of cover for the various types
of landfills are prescribed in Subsection D-2.

A final cover of at least two feet of earthen
material, compacted 1n layers of no _more than 12

inches, shall be placed over the entlre surface of

after completion wunless inclement weather would

prevent the application of dry cover material. The
top six inches of final cover shall consist of a

"su1tabIe topsoil which will sustain the growth of

vegetatlon.

The final cover gradient on top of the fill shall not
normally exceed 4 percent (4 feet vertical to 100
feet horlzontal) to prevent the erosion of cover
material which shall be graded and compacted to
prevent the ponding of water on the landfill surface

and minimize infiltration of water into the landfill.

Side slopes of the final cover shall not exceed a 25
percent grade (1 vertical to &4 horizontal)

Erosion on intermediate and final cover shall be
repaired by restoring the cover material and grading
and compacting it as necessary to prevent ponding of
water.

and Air Pollution Control

Any ponded water at the site shall be controlled to
avoid its becoming a source of obnoxious odors. In
the event objectionable odors do occur, appropriate
measures, such as chemical treatment, shall be taken.

All applicable Texas Air Control Board regulations
concerning air pollution control shall be observed.

Completion and Closure Procedures

At least 60 days prior to completion of disposal
operations or abandonment of a site, the site
operator shall notify the Department and provide a
closure plan and schedule. The Department will
conduct a final inspection of the site to ensure
proper closure.

Concrete markers  shall be installed to mark the
boundaries of the landfill site. If the actual fill
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area is considerably less than the total site area,
additional markers shall be placed to outline the
limits of the fill area. These latter markers shall
be tied in to one or more of the boundary markers by
a survey performed by a registered professional
engineer or surveyor. The location of all markers
shall be shown on a site plan filed with the
"Affidavit to the Public'', described below.

When fill operations have been conducted which have
raised the final elevation higher than 10 feet above
natural ground, the site operator shall submit a
report to the Department indicating that a survey
made after final grading of the site verifies that
final contours and elevation are in accordance with
the site plans as approved in the permit. The final
survey shall be performed under the direct (on-site)
supervision of a registered professional engineer or
surveyor and the report shall be signed and sealed by
the engineer or surveyor, as appropriate. The report
will include as an attachment a landfill completion
plan properly annotated to reflect the as-built
conditions of the site. Contours shall be shown at no
greater than five-foot intervals.

After the site has been determined by the Department
to be properly closed, the site operator shall
prepare an "Affidavit to the Public'" and cause the
same to be filed in the Deed Records in the office of
the County Clerk of the county in which the site is
located. The affidavit shall include a legal
description of the property on which the site is
located and a site plan which shall specify the area
actually filled with solid waste.

A certified copy of the "Affidavit to the Public"”
shall be obtained from the GCounty Clerk and filed
with the Department (see Appendix D for a suggested
format for the affidavit required by this section.)

Following receipt of the above-required documents, as
applicable, and an . inspection report from the
Department's regional office indicating satisfactory
closure of the site, the Department will acknowledge
the termination of operations and closure of the
site.

Post-Closure Maintenance

For the first year after closure, the site operator
shall periodically inspect his closed site and
correct as mnecessary any problems associated with
erosion, vegetative growth, leachate or methane
migration, subsidence and ponding of water on the
site. If any of these problems persist for longer
than the first year, the site operator shall be
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responsible for their correction until the Department
determines that the problem areas have been
adequately resolved.

Operational Standards for Type IV Sites

F-3.1

F-3.3

F-3.4

F-3.6

F-3.7

Fire Protection

An adequate supply of water under pressure at the site or
an adequate stockpile of earth reasonably close to the
disposal area shall be provided, or there shall be a
nearby organized fire department providing service when
called. Accidental fires shall be promptly extinguished.
The Department may approve alternate methods of fire
protection.

Unloading of Municipal Solid Waste

Every load of waste brought to the site shall be examined

at the site entrance. Only brush and/or
construction-demolition waste shall be accepted at the
site. Garbage, liquids, sludges, paints, solvents,

putrescibles, and hazardous or toxic wastes shall not be
allowed. Unloading of waste shall be confined to as small
an area as practical. The site shall be closed and locked,
and its use prohibited, when a supervisor is not on duty.

Control of Windblown Material

It shall be the responsibility of the site operator to
collect and return to the disposal site all windblown
materials as necesary to minimize unhealthy, unsafe, or
unsightly conditions.

Ground and Surface Water Protection

The requirements contained in Subsection F-2.4 are
applicable to all Type IV sites.

Endangered Species Protection

The facility and the operation of the facility shall not
result in the destruction or adverse modification of the
critical habitat of endangered or threatened species, or
cause or contribute to the taking of any endangered or
threatened species as defined in Subsection E-2.3e(7).

Open Burning

Open burning of solid waste is under the jurisdiction of
the Texas Air Control Board and must have specific
approval of that Board.

Vector Control

Conditions favorable to the production or harboring of
insects, rodents, and snakes shall be minimized by
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F-3.8

F-3.9

effective compaction and earth covering. Approved
pesticides shall be employed for wvector control when
necessary.

Wet-Weather Operation

All-weather roads shall be provided within the site to the
unloading area designated for wet-weather operations.

Compaction, Intermediate Cover and Final Cover

a. All wastes deposited shall be compacted with suitable
compaction equipment as frequently as necessary to
minimize voids and covered with a minimum of six (6)
inches of well-compacted earthen material at least
monthly to minimize windblown waste materials and to
eliminate the harborage of insects, rodents and
snakes. More frequent coverage may be required by the
Department if site inspections indicate such need due
to excessive windblown material, excessively large
waste cells which could pose a significant fire
hazard, or other conditions which could pose a hazard
to health or the environment. Where insects, rodents
and snakes are in evidence, they should be
exterminated by the use of approved pesticides prior
to covering deposited waste to ensure that they are
not driven to populated areas when the landfill
harborage is eliminated.

b. A final cover of at least two feet of earthen
material, compacted in layers of no more than 12
inches, shall be placed over the entire surface of
each completed portion of the £ill within 30 days
after completion unless inclement weather would
prevent the application of dry cover material. The
top six inches of final cover shall consist of a
suitable topsoil which will sustain the growth of
vegetation.

c. The final cover gradient on top of the fill should
not normally exceed 4 percent (4 feet vertical to 100
feet horizontal) to prevent the erosion of cover
material which shall be graded and compacted to
prevent the ponding of water on the landfill surface
and minimize infiltration of water into the landfill.

d. Side slopes of the final cover shall not exceed a 25
percent grade (1 vertical to 4 horizontal).

e. Erosion on intermediate and final cover shall be
repaired by restoring the cover material and grading
and compacting it as necessary to prevent ponding of
water.
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Municipal Solid Waste Management Regulations

Volume 1: General and Nonhazardous Solid Waste Regulations

This volume contains those sections of the Texas Department of Health’s municipal solid waste management rules
which deal with the nonhazardous portion of the municipal waste stream. Rules governing hazardous waste under
the department’s jurisdiction are contained in Volume 2: Hazardous Waste Management.

Rules in this volume incorporate revisions adopted by the Texas Board of Health on June 18, 1983, which have an
effective date of July 12, 1983.

In the future, minor revisions will be made by issuing substitution pages.

Texas Department of Health
Bureau of Solid Waste Management
1100 West 49th Street
Austin, Texas 78756
(512) 458-7271
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325.111

SUBCHAPTER F. Operational Standards for Solid Waste Land Disposal Sites.

General.

§325.111 General Requirements. The approved Site
Development Plan, consisting of the design, Site
Operating Plan, and related data, becomes an operational
requirement, and any significant deviation from the plan
without prior approval of the department is a violation
of this subchapter.

(1) If at any time during the life of the site the
site operator becomes aware of any condition in the ap-
proved Site Development Plan which necessitates a
change to accommodate new technology or improved
methods or which makes it impractical to keep the site
in compliance other than those covered in §325.56 of this
title (relating to Revocation or Amendment of a Permit),
the site operator shall submit to the department a revised
plan. Such proposed changes to the approved Site
Development Plan do not require a permit amendment
but must be approved by the department prior to their
implementation.

(2) Inthe event that a necessary deviation is the
result of unforeseen circumstances and there is insuffi-
cient time to prepare and submit a revised plan, the site
operator shall immediately contact the bureau by
telephone or telegram and obtain interim authorization
pending the submission and review of the revised plan.
Interim authorization shall be in writing and shall not ex-
ceed 30 days during which time the revised plan shall be
prepared and submitted to the bureau.

(3) All drawings or other sheets prepared for
revisions to a Site Development Plan or other previously
approved documents, which may be required by this sub-
chapter, shall be submitted in triplicate and should be no
larger than 8 1/2 x 11 inches and shall not exceed 15 x
22 inches so that they can be reproduced by normal of-
fice copy machines. However, standard-sized drawings
folded to 8 1/2 x 11 inches may be submitted or required
if their reduction would render them illegible. All revised
drawings shall be signed and sealed by the registered
professional engineer responsible for their preparation.
Bound plans and/or reports shall be signed and sealed
by the engineer, preferably on the first page.

§325.112 Meetings and Inspections Prior to Constructing
and Opening New Facilities,

(a) Preconstruction conference. When the bureau
has determined during application processing that a
preconstruction conference is necessary to ensure a com-
mon understanding of the requirements of the Site
Development Plan, these rules, and any special provisions
of the permit, the permittee shall be so advised in the let-
ter transmitting the permit. In that event, the permittee
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shall contact the bureau to establish a date, time, and
place where department representatives can meet with the
permittee and his design engineer. Any permittee not so
advised may at his option request such a meeting anytime
during the construction phase of the site. If appropriate,
the design engineer shall be accompanied by a
geotechnical engineer and/or engineering geologist, and
if the permittee is not to be the on-site operator, the ap-
propriate operating or management personnel shall at-
tend the meeting.

(b) Preopening inspection. After all significant in-
itial construction has been completed and prior to accep-
ting any solid waste, the site operator shall contact the
bureau and establish a date for representatives of the
department to inspect the site in the company of the per-
mittee, the design engineer, the geotechnical engineer
and/or engineering geologist, and the proposed on-site
operator for assurance that the site has been developed
in accordance with the approved Site Development Plan.
The site shall not accept solid waste until the department
has confirmed in writing that all applicable submissions
required by the permit, the approved Site Development
Plan, and these regulations have been received and found
acceptable, and that construction is in compliance with
the approved Site Development Plan.

§325.113 Effect of Updated Regulations on Existing Sites.
It is not the department’s intent to require implementa-
tion of changes to existing facilities which are not
technically feasible or practical due to the current status
of site development. The permittee shall review §§325.111-
325.154 of this title (relating to Operational Standards
for Solid Waste Land Disposal Sites) to determine opera-
tional changes and submissions required by these updated
regulations. Permits issued under past regulations remain
valid for the period of time specified in the permit. Per-
mittees for sites serving a population equivalent of 5,000
persons or more shall submit a report to the bureau prior
to January 1, 1984, addressing those changed standards
which are technically feasible at the stage of construc-
tion and operation of the facility and justification for not
incorporating any remaining changes required by these
regulations. The report shall include a time schedule for
implementing any operational changes not implemented
as of January 1, 1984, and for completing any required
submissions not already submitted as of January 1, 1984.
Possible submissions in addition to a revised Site Develop-
ment Plan may be required by §325.122 of this title
(relating to Soil and Liner Quality Control) or by

(7/12/83)




§325.152 of this title (relating to Site Completion and
Closure Procedures). The necessity of this possible sub-
mission must be addressed in the report referred to above,
When changes to the existing approved Site Development
Plan, closure/completion plan, or soil and liner quality
control plan are not required and changes to these plans
are not contemplated, a short statement to that effect is
required by January 1, 1984. Upon approval of submis-

(7/12/83)

325.113

sions required by this section, implementation plans and
time schedules shall be implemented by the permittee. The
permittee should also review §325.53 of this title (relating
to Duration and Limits of Permits), §325.54 of this title
(relating to Permits Issued Under Previous Regulations),
and §325.55 of this title (relating to Transfer of Per-
mits/Applications/Property Ownership and Name
Changes) for other submissions which may be required.
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325.121

Standards for Protection of Ground and Surface Waters.

§325.121 General Liner Requirements and Alternatives.

(a) The minimum acceptable protection is a layer
of soil in each disposal trench, excavation, or area that
is at least equivalent to three feet of soil having a max-
imum coefficient of permeability of 1 x 10~7 cm/sec
unless some other means of protection is approved by the
department; or

(b) When soil liner thicknesses of less than three
feet are proposed as equivalents, a protective cover of
at least one foot of soil in addition to the liner shall be
used. This protective cover may be of on-site material and
does not have to meet a coefficient of permeability re-
quirement. If the coefficient of permeability of the liner
soil is 1 x 10”7 cm/sec or less, the liner thickness shall
not be less than one foot in compacted thickness under
density-controlled construction prior to placement of the
protective cover. If the plasticity index of the liner soil
is less than 15 and the liquid limit is less than 30, the
equivalency liner rule does not apply and the soil liner
shall be no less than three feet in compacted thickness.

(c) Consideration will be given to proposals for
alternatives which will provide equivalent or greater pro-
tection of the waters in the state.

(1) A man-made liner other than compacted clay
soils (i.e. asphalt, polymeric membranes, concrete, ben-
tonite slurry or admixture, etc.) may be utilized only after
the site operator has demonstrated the alternate method
will provide the required protection of waters in the state
and has received approval from the department to im-
plement such alternate procedures.

(2) As an aid in determining if lining of trenches
or fill areas will be required, the bureau will, upon re-
quest, calculate the potential percolation of precipitation
into deposited solid waste and the potential for leachate
generation using the water-balance method based on rain-
fall, evapotranspiration, and soils data as described in
the U.S. Environmental Protection Agency’s report SW-
168 entitled ‘“Use of Water Balance Method for Predic-
ting Leachate Generation from Solid Waste Disposal
Sites” or other improved procedures for evaluation in
combination with other site-specific data. The site
operator must provide the required site data for use in
calculating and evaluating the water balance. This data
must be accompanied by a proposed revision of the Site
Development Plan to incorporate the appropriate changes
in the operation of the site. Revisions shall address in-
termediate cover frequencies; cover material quality and
thickness for both intermediate and final cover applica-
tions; proposed final slopes and grades; provisions for
assuring that ponding water over deposited waste will not
occur either in the intermediate stages or final stages of
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the site development; provisions for a top soil that will
support vegetation; and a proposed form of vegetative
cover with a plan for initiating and maintaining this
vegetative cover. Guidance from the bureau should be
sought as to the specific information necessary to ac-
complish the calculations. Once the information is pro-
vided by the site operator, the bureau will perform and
evaluate the water-balance calculations for the site in
question as well as the proposed revisions to the Site
Development Plan. The evaluation results will be provid-
ed to the operator with notification of approval or disap-
proval of the revised Site Development Plan.

§325.122 Soil and Liner Quality Control.

(a) The site operators of sites serving a population
equivalent of 5,000 or more, or where lining is required
by permit special provision, shall have on file with the
bureau an approved Soil and Liner Quality Control Plan
(SLQCP) for each site required to submit Soil and Liner
Evaluation Reports (SLER) by subsection (b) of this
section,

(b) The site operators of sites serving a population
equivalent of 5,000 or more, or where lining is required
by permit special provision, shall submit to the bureau
a Soil and Liner Evaluation Report (SLER) in triplicate
(including all attachments) for each disposal trench, ex-
cavation, or area as outlined in the SLQCP at least 14
days prior to depositing any solid waste in the trench,
excavation, or disposal area unless alternate means for
protecting ground waters have been approved by the
bureau.

(1) The SLQCP shall be adequately described
and illustrated to provide operating personnel all
necessary procedural guidance for assuring continuous
compliance with this subsection.

(2) The SLQCP shall provide the engineer or
geologist who prepares the SLER’s for the site the
guidance needed for testing and reporting procedures for
the SLER’s.

(3) The SLQCP shall include specifications and
construction methods employing good engineering prac-
tices for both the evaluation of existing soils and the com-
paction of clay soils to form a liner under each of the
four potential conditions described in subpargraphs (A),
(B), (C), and (D) of this paragraph, and provide for soil
and liner quality control testing frequencies and pro-
cedures as described in subparagraph (E) of this
paragraph.

(A) Lining of complete trenches. The liner
details shall be depicted on cross sections of a typical
trench showing the slope, widths, and thicknesses for
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compaction lifts.

(B) Lining of permeable zones. Typical cross
sections shall be provided for those instances in which
overexcavation of permeable zones and backfilling with
impermeable clay may be necessary.

(C) Scarification and recompaction. Proposed
procedures shall be shown when only scarification and
recompaction are required for impermeable soils with
zones containing fissures, cracks, or joints.

(D) Lining below static groundwater levels.
Procedures to be followed when excavations, trenches,
or disposal areas extend into or have the potential to ex-
tend into the groundwater are provided in clauses (i) -
(iv) of this subparagraph.

(i) If groundwater is encountered in the
disposal excavations, or in cases where excavations ex-
tend below the seasonal highwater table, the equivalent
of one foot of compacted clay liner for every two feet
of static water head encountered shall be used as a basis
for construction of a liner between the deposited solid
waste and the groundwater. The total thickness of the
liner shall consist of a base material which provides the
equivalent protection of three feet of soil with a
permeability of not more than 1 x 107 cm/sec, a liquid
limit of not less than 30, a plasticity index of not less than
15, and a percent passing a 200 mesh sieve (-200) of not
less than 30, plus an additional thickness of other material
that will provide a combined total weight equal to one
foot of compacted clay for every two feet of static water
head.

(ii) Pressure release systems may be used to
reduce the amount of the liner support construction.

(iii) In no case shall the thickness of the liner
or liner-barrier combination be less than three feet when
groundwater is encountered at or within three feet of the
bottom of the excavation or if excavations extend below
the seasonal highwater table.

(iv) The shearing resistance of the lining
material may not be considered as justification for reduc-
ing liner thickness.

(E) Soil and liner quality control testing fre-
quencies and procedures.

(i) For circumstances where constructed lin-
ing may not be required or needed, the SLQCP shall in-
clude specific details on preparation measures required
for in situ soils prior to their receipt of wastes.

(ii) All field sampling and testing, both dur-
ing construction and after completion of lining as well
as verification of in situ soils, shall be performed by a
registered professional engineer experienced in
geotechnical engineering or a geologist having a college
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degree in geology with no less than four years experience
in engineering geology, or under their direct supervision.

(iii) The amount of compaction shall be ex-
pressed as a percentage of standard Proctor density,
which has been proven by soils laboratory testing to pro-
vide coefficient of permeabilityof 1 x 10~7 cm/sec or less.

(iv) For constructed liners, the SLQCP shall
define the frequency of testing for each of the test pro-
cedures listed in subclauses (I) - (V) of this clause. These
frequencies shall be expressed in numbers of tests per
specific area of liner per lift or specific thickness of liner
unless an alternate is approved by the bureau.

(I) Coefficient of permeability.

(II) Sieve analysis.

(II1) Atterberg limits.

(IV) Density.

(V) Thickness verification.

(v} Unless otherwise approved by the
department, any soil tests accomplished for in situ soils
shall be performed according to the standards in
subclauses (I) - (V) of this clause.

(I) Permeability Tests. Permeability tests
should be run on tap water and not distilled water. All
test data must be submitted on permeability tests
regardless of test method used. ‘

(-a-) Constant Head—ASTM D2434,
or

(-b-) Falling Head—Appendix VII of
the Corps of Engineers’ Manual EM, 1110-21906,
November 30, 1970, Laboratory Soils Testing.

(-c-) Undisturbed soil samples tested
for the coefficient of permeabilty will be oriented on both
the horizontal axis (for soils which will constitute the
sidewalls of an excavation) and on the vertical axis (for
soils which will constitute the trench or area bottom).

(II) Sieve analysis and hydrometer
analysis. Number 4, #10, #40, #200, -200, and hydrometer
analysis on -200 fraction ASTM D422.

(IIT) Atterberg Limits. ASTM D423 and
D424,

(IV) Moisture - Density Relations. ASTM
D698.

(V) Moisture Content. ASTM D2216.

(vi) All soils bounded within the following
ranges of values shall be tested in a soils laboratory for
the coefficient of permeability. All soils below the ranges
of values stated are very sandy and will require lining,
while those soils which exceed the range of values are high
in clay and do not require additional testing to prove their
adequacy for sanitary landfill purposes. The physical
parameters stated in this clause are to be considered as
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guidelines for soil sample testing. Engineering judgement
must be used on those samples which exhibit some but
not all of the boundary limits stated.

Plasticity Index 15to 25
Liquid Limit 30 to 50
Percent Passing

200 Mesh Sieve (-200) 30 to 50

(vii) Permeability tests for proving the
suitability of soils to be used in constructing clay liners
must also be accomplished in the laboratory using the
procedures and guidance of clauses (v) and (vi) of this
subparagraph. Field quality control must be provided by
field density tests based on predetermined moisture den-
sity curves unless an alternate plan is approved by the
department.

(4) Unless alternate construction procedures are
approved by the department in writing, all constructed
liners shall be keyed into an underlying formation of suf-
ficient strength to ensure stability of the constructed
lining.

(5) Any deviation from an approved SLQCP
must have prior approval from the department; therefore,
each SLER must be prepared in accordance with the ap-
proved SLQCP.

(c) The bureau shall be provided sufficient
documentation to assure that the potential for contamina-
tion of waters in the state is minimized. If after review
by the bureau it is determined that the SLER is incomplete
or that the test data provided are insufficient to support
the evaluation conclusions, additional test data or other
information may be required and use of the trench or
disposal area will not be allowed until such additional
data are received and approved. All SLER’s must be sign-
ed, and where applicable, sealed by the individual per-
forming the evaluation and counter-signed by the site
operator or his authorized representative.

§325.123 Miscellaneous Standards for the Protection of
Ground and Surface Waters.

(@) Solid waste shall not be placed in unconfined
waters which are subject to free exchange with ground
and surface waters.

(b) The department may require monitor wells
and/or resistivity surveys to monitor groundwater quality
and/or movement when such is deemed necessary.

(c) Prior to placing solid waste in any area within
a floodplain, the site operator must construct levees to
protect the site from a 100-year frequency flood. Levee
design and construction procedures shall be in accordance
with TDWR requirements when applicable or shall be ap-
proved by the department. The minimum freeboard will
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be two feet unless otherwise required. Until levees are con-
structed, any area within a solid waste disposal facility
that is subject to flooding shall be clearly marked by
means of permanent posts not more than 300 feet apart
or closer if necessary to retain visual continuity, which
extend at least six feet above ground level.

(d) Suitable drainage structures shall be provided
to divert the flow of rainfall runoff or other surface water
away from active disposal areas.

(e) Rainfall water within the landfill area that has
come in contact with solid waste and other polluted
waters shall not be discharged without prior specific ap-
proval of TDWR.

§325.124 Groundwater Protection Systems.

(a) Facilities required to have groundwater
monitoring programs and initiating operation on or after
the effective date of these regulations, shall provide for
obtaining and analyzing four background groundwater
samples from all monitor wells. The first sample shall be
taken prior to the disposal of solid waste at the site.
Background values shall be established from samples col-
lected at least once during each of the four calendar
quarters of a two-year period. For sites permitted after
the effective date of these rules, the two-year period
shall start as of the date of permit issuance; while for
sites permitted prior to the effective date of these rules,
the two-year period shall start as of the effective date of
these rules. Sites where approved background ground-
water sampling and testing has been previously accom-
plished, new background monitoring and testing shall
not be required. Samples from any monitor well shall
not be collected for at least 45 days following collection
of a previous sample, unless a replacement sample is
necessary. At least one sample per well must be collected
and submitted to a laboratory for analysis prior to the
deposition of any solid waste on-site. In addition to the
two groups of parameters listed in paragraphs (1) and
(2) below, each well sample analysis shall include four
replicate determinations for Total Organic Carbon
(TOC) content and the groundwater elevation (MSL) at
the time the sample was collected.

(1) Heavy metals:

Arsenic Copper Mercury
Barium Iron Selenium
Cadmium Lead Silver
Chromium Manganese Zinc
(5/2/84)
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(2) Non-heavy metals:

Calcium Total Dissolved Solids

Magnesium Phenolphthalein Alkalinity as
CaCO;

Sodium Alkalinity as CaCO,

Carbonate Hardness as CaCO,

Bicarbonate pH

Sulphate Specific Conductance

Chloride Anion-Cation Balance

Fluoride Groundwater Elevation (MSL)

Nitrate (as N)

(b) Allsites required to do groundwater monitor-
ing shall sample at 12-month intervals, unless more fre-
quent determinations are specified by the department.
Sites required to do the background analyses specified
in subsection (a) of this section shall not initiate these an-

nual sampling procedures until the four background .

samplings and analyses have been completed. The follow-
ing indicator parameters in addition to or in coordina-
tion with any requirements that may be specified in the
permit or approved Site Development Plan shall be deter-
mined for each monitoring well. With written concur-
rence from the department, these parameters may be
substituted for those parameters specified in earlier
permits. '

(1) TOC (four replicates per sample)

(2) Iron

(3) Manganese

(7/12/83)
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(4) pH

(5) Chloride (in appropriate cases)

(6) Groundwater Elevation (MSL)

(7) Specific Conductance or Total Dissolved
Solids (Either one may be selected, but consistency from
one report to the next is mandatory unless the prior ap-
proval of the department is obtained in writing.)

(c) Once every fourth year all sites required to
monitor groundwater will sample and analyze for the
non-heavy metals group of parameters specified in
subsection (a) of this section in addition to the indicator
parameters specified in subsection (b) of this section.

(d) Within 45 days after completion of each sampl-
ing, the owner/operator shall submit a report to the
bureau containing results of the analyses. These reports
shall be submitted to the bureau on forms provided by
the bureau.

(e) All samples shall be collected and preserved in
accordance with guidelines of the department.

(f) Additional sampling and testing may be re-
quired by the department upon review of the analyses
submitted.

(g) The groundwater monitoring program specified
in this section does not apply to any facility permitted
by the department under the provisions of §§325.271 -
325.350 of this title (relating to Hazardous Waste
Management).
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Operational Standards for Types I, II, III, and IV Sites.

§325.131. Fire Protection. An adequate stockpile of earth
reasonably close to the active disposal area and sufficient
on-site equipment for movement of that earth shall be
provided at Type I and Type IV sites. A nearby fire
department providing service when called or water under
pressure shall be considered adequate for Type II and
Type 111 sites. The department may approve alternate
methods of fire protection. Accidental fires shall be
promptly extinguished. The potential for accidental fires
shall be minimized by proper compaction and earth cover
as prescribed in §325.150 of this title (relating to Com-
paction, Intermediate Cover, and Final Cover).

§325.132. Unioading. Unloading of solid waste shall be
confined to as small an area as practical. An attendant
shall be on duty during operating hours at Type I and
IV sites to direct unloading of solid waste. At Type II
and III sites, where an attendant is not provided, ap-
propriate signs must be used to indicate where vehicles
are to unload. The use of forced access lanes, identified
by ditches, dikes, fences, or other means, may be used
in lieu of signs and may be required by the department
for the prevention of indiscriminate dumping where signs
and/or other methods have proven ineffective.

§325.133. Access Control. Uncontrolled access and dum-
ping of unauthorized materials shall be prevented. For
Type IV sites, waste unloading shall be closely monitored
to assure that only allowable wastes are accepted. See
§325.42 of this title (relating to Types of Municipal Solid
Waste Sites) for information concerning allowable wastes.
Any unauthorized wastes shall be removed from the site
and taken to an approved disposal facility. For Type I,
II, or III sites, only brush and/or construction-
demolition wastes free from other solid wastes shall be
deposited in areas designated to receive brush and/or

construction-demolition wastes.
§325.134. Control of Windblown Material. Windblown

material shall be collected and returned to the active
disposal area as necessary to minimize unhealthy, unsafe,
or unsightly conditions. A portable fence or other suitable
means shall be employed to confine windblown material
resulting from unloading, spreading, and compaction
operations to the smallest area practical.

§325.135. Industrial Wastes.
(a) Class I industrial solid waste is required to be

manifested and municipal solid waste site operators shall

not accept such wastes without prior written approval as
provided for under §325.137 of this title (relating to
Disposal of Class I Wastes).

(b) Class II industrial solid waste, except special
wastes as defined in §325.5 of this title (relating to Defini-
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tions of Terms and Abbreviations), may be accepted at
any Type I, I1, or III solid waste site provided the accep-
tance of such waste does not interfere with site operation.

(c) Class III industrial solid waste may be dispos-
ed of at a Type I, II, III, or I'V solid waste site provided
the acceptance of such waste does not interfere with site
operation.

§325.136. Disposal of Special Wastes.

(a) Disposal of special wastes not specifically pro-
vided for under subsection (b) of this section, requires
prior written approval from the bureau.

(1) Approvals will be waste specific/site specific
and will be granted only to appropriate sites operating
in general compliance with these regulations, not in-
cluding Type IV sites.

(2) Requests for approval to accept special
wastes other than those hauled in vacuum trucks shall
be submitted to the bureau by the site operator and must
include, but are not limited to:

(A) A letter from the generator providing a
complete description of the chemical and physical
characteristics of each waste, a statement as to whether
or not each waste is a Class I waste as defined in §325.5
of this title (relating to Definitions of Terms and Ab-
breviations), and the quantity and rate at which each
waste is produced and/or the expected frequency of
disposal.

(B) An operational plan containing the pro-
posed procedures for handling each waste and listing
available protective equipment for operating personnel
and on-site emergency equipment.

(C) A contingency plan outlining responsibili-
ty for containment and cleanup of any accidental spills
occurring during the delivery and/or disposal operation.

(3) Prior to allowing vacuum trucks to discharge
wastes at a municipal solid waste disposal site, the site
operator shall have a bureau-approved written quality
control plan, which assures that there is no reasonable
probability that the receipt of vacuum truck wastes would
cause an adverse effect on the public health or the
environment.

(A) Vacuum trucks, as used in this section,
refers to any vehicles which transport liquid and semi-
solid wastes to a solid waste disposal site.

(B) The quality control plan shall assure ade-
quate control over the waste stream to minimize the
possibility of accepting unauthorized wastes by providing
for:

(i) A system that clearly establishes:
(I) Theidentity and telephone number of
each generator;
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(II) The type and quantity of waste ob-

tained from each generator;

(III) The total quantity of waste making

up each load; and

(IV) The identity of the responsible

hauler.

(i) A system by which the hauler verifies
that the information provided with each load is true and
correct to the best of his knowledge.

(iii) A system by which the site operator
checks the information provided by the hauler to include:

(I) Spot checks of at least 10% of the
generators; and

(II) Comparison of actual load volumes
with the reported volume for each load.

(C) Thequality control plan shall provide for:

(i) Protection for groundwaters including:

(I) Handling procedures to minimize any
potential increase in leachate production; and

(II) Lining of any designated vacuum
truck waste ponds.

(ii) Procedures to maintain operational
compliance of the site by:

(I) Preventing vector breeding;

(II) Preventing obnoxious odofs;

(III) Requiring trucks to arrive at such a
time during the day, week, or month to assure adequate
waste exists for absorption of the vacuum truck wastes
in the active working face; and

(IV) Timely application of intermediate
cover.

(D) The quality control plan shall indicate the
anticipated frequency of accepting vacuum trucks, the
volume of waste necessary to absorb the vacuum truck
waste when received, and a method to assure that the
volume of waste will be adequate at the time the vacuum
truck arrives.

(B) The quality control plan shall provide for
procedures to be followed in the event a vacuum truck
is turned away from the site as a result of inaccurate or
falsified information. The incident must be reported to
the appropriate local agency or entity for enforcement
action.

(F) A trip ticket, an example of which is
shown in §325.906 of this title (relating to Appendix F —
Form for Vacuum Truck Trip Ticket), should be used by
all haulers to document the type and quantity of waste
being delivered. Such trip tickets should be made out in
triplicate in order that the hauler and the local governing
agency or entity may have copies, while the site operator
retains the original for at least one year from the date of
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receipt. If such a trip ticket is used, the retention of a
copy of the trip ticket from a hauler who is turned away
from the site should be a part of the plan.

(4) The bureau may on its own issue approval
without a written request; however, in such cases the site
operator is not required to accept the waste.

(5) The bureau may revoke authorization to
accept a special waste if site operation does not maintain
general compliance with these rules or conditions im-
posed in the authorization to accept a special waste.

(6) If required by the bureau, a site accepting
special wastes shall submit to the bureau 2 monthly sum-
mary of special wastes received. This report shall be sub-
mitted by the 10th day of the month following the month
the waste was received. Reports shall be submitted on
forms provided by the bureau. Failure to file required
reports in a timely manner shall be a violation of these
rules.

(b) Receipt of the following special wastes do not
require written authorization from the department for ac-
ceptance provided the waste is handled in accordance with
the noted provisions for each waste.

(1) Infectious and pathological wastes from
laboratories, research facilities, and health and veterinary
facilities may be accepted at a Type I municipal solid
waste site without further written approval if the wastes
are double-bagged in plastic bags not less than 1.5 mil
thick each and conspicuously marked. The waste shall
not be commingled with routine solid waste, but shall be
segregated for special collection and transportation. The
wastes shall be covered with three feet of other solid waste
or two feet of soil immediately upon receipt.

(2) Dead animals and/or slaughterhouse waste
may be accepted at a Type I, II, or III municipal solid
waste site without further approval provided the carcasses
and/or slaughterhouse waste are disposed of in accor-
dance with the following:

(A) For Type I sites - Waste shall be covered
by three feet of other solid waste or two feet of soil im-
mediately upon receipt.

(B) For Type II and III sites - Waste shall be
covered by at least two feet of soil immediately upon
receipt.

(3) Water supply treatment plant sludges con-
taining a minimum of 10% solids, which are not hauled
in vacuum trucks, may be accepted at a Type I, II, or
III municipal solid waste site.

(4) Stabilized sludges from domestic wastewater
treatment plants containing a minimum of 10% solids,
which are not hazardous and are not hauled in vacuum
trucks, may be accepted at a Type I, II, or III municipal
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solid waste site. Quantities shall be limited to that which
can be adequately handled at the site without creating
odor problems and shall be placed on the working face
along with other solid waste and covered with soil or solid
waste on the day received.

(5) Unstabilized sludges from domestic
wastewater treatment plants may be accepted at a Type
I municipal solid waste site without further written
authority when the sludge is:

(A) Composed of at least 10% solids and is
hauled in other than vacuum trucks (for vacuum truck
wastes see subsection (a)(3) of this section.);

(B) Placed on the working face along with
other municipal solid waste;

(C) Covered at the end of the working day
with at least six inches of soil; and

(D) Determined to be nonhazardous.

(6) Friable asbestos waste may be accepted at a
Type I site in accordance with the procedures in sub-
paragraphs (A) - (G) of this paragraph.

(A) The site operator contemplating accep-
tance of friable asbestos waste shall notify the regional
director of environmental and consumer health protec-
tion in the appropriate department regional office or the
Surveillance and Enforcement Division of the bureau in
Austin.

(B) Delivery of the friable asbestos waste to
the site shall be coordinated with the on-site supervisor
so the waste will arrive at a time it can be properly handl-
ed and covered.

(C) Friable asbestos waste shall be accepted at
the site only in a wetted condition and in tightly closed
and unruptured containers or bags as approved by the
TACB.

(D) The bags or containers holding the friable
asbestos waste shall be placed below natural grade level,
Where this is not possible or practical, provisions shall
be made to ensure that the waste will not be subject to
future exposure through erosion or weathering of the in-
termediate and/or final cover.

(E) The bags or containers holding the friable
asbestos waste shall be carefully unloaded and placed in
the final disposal location rather than dumped. They shall
be covered immediately with 12 inches of clean earthen
material or three feet of solid waste containing no
asbestos. Care shall be exercised in the application of the
cover so that the bags or containers will not be ruptured.

(F) A contingency plan in the event of acciden-
tal spills (ruptured bags or containers) shail be prepared
prior to accepting friable asbestos wastes. The plan shall
specify the person(s) responsible and the procedure for
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collection and disposal of the spilled material.

(G) Friable asbestos waste of industrial origin
must be treated as a Class I waste. See §325.137 of this
title (relating to Disposal of Class I Wastes).

(7) Nonfriable asbestos may be accepted for
disposal at any municipal solid waste landfill provided
the wastes are placed on the active working face and
covered in accordance with these regulations. Under no
circumstances shall any material containing nonfriable
asbestos be placed on any surface or roadway which is
subject to vehicular traffic or disposed of by any other
means by which the material could be crumbled into a
friable state.

(8) Empty containers which have been used for
pesticides, herbicides, fungicides, or rodenticides may be
disposed of in accordance with subparagraphs (A) and
(B) of this paragraph.

(A) These containers may be disposed of at a
Type I, 11, or III site provided:

(i) The containers are triple-rinsed prior to
receipt at the site;

(ii) The containers are rendered unusable
prior to or upon receipt at the site; and

(iii) 'The containers are covered by the end
of the same working day they are received.

(B) Those containers for which triple-rinsing
is not feasible or practical (paper bags, etc.) may be
disposed of provided either of the disposal procedures
listed in clauses (i) and (ii) of this subparagraph is
followed:

(i) The waste is placed in the active disposal

_ area and covered with at least three feet of municipal solid

waste; or _

(i) The waste is placed in a specially

designated area and covered with at least two feet of com-
pacted soil.

(C) Salvaging and/or scavenging of the con-

tainers shall not be allowed under any circumstances.

§325.137. Disposal of Class I Wastes.

(a) Approvals to accept Class I wastes will be waste
specific/site specific and will be granted only to ap-
propriate sites that are operating in general compliance
with these regulations, not including Type IV sites.

(b) Requests for approval to accept Class I solid
wastes shall be submitted to the bureau by the site
operator and shall include, but are not limited to:

(1) A letter from the generator providing a com-
plete description of the chemical and physical
characteristics of the waste, a statement as to whether or
not the waste is a hazardous waste as defined in §325.5
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of this title (relating to Definitions of Terms and Abrevia-
tions), and the quantity and rate at which the waste is
produced and/or the expected frequency of disposal.

(2) An operational plan containing the propos-
ed procedures for handling the waste and listing of
available protective equipment for operating personnel
and on-site emergency equipment.

(3) A contingency plan outlining responsibility
for containment and cleanup of any accidental spills oc-
curring during the delivery and/or disposal operation.

(c) The department may issue approval without a
written request; however, in such cases the site operator
is not required to accept the waste.

(d) The written concurrence of TDWR is required
for a municipal solid waste facility to accept a Class 1
industrial solid waste. This concurrence shall be sought
by the department and not the site operator.

() Any approval to accept a Class I waste is sub-
ject to the site operating in general compliance with these
rules and any specific conditions required under the let-
ter(s) of authorization. Failure to operate the site in com-
pliance with these rules or any special conditions imposed
by the bureau shall be justifiable grounds for the bureau
to revoke its authorization to accept a Class I waste.

(f) Anyshipment of a Class I waste shall be accom-
panied by a manifest (waste shipping-control ticket) as
required by the Texas Department of Water Resources
(TDWR). The site operator or his designated representa-
tive shall sign the manifest for any authorized shipments
of Class I waste. The site operator shall not accept or sign
for shipments of Class I waste for which authorization to
accept has not been granted by the bureau. The site oper-
ator shall retain the disposal site copy of the manifest for
a period of three years. This time period is automatically
extended if an enforcement action is pending by the
bureau.

(g) Asitewhichaccepts any Class I waste shall sub-
mit to the bureau a written report of Class I waste re-
ceived. This report shall be submitted by the 10th day of
the month following the month the waste was received.
Reports shall be submitted on forms provided by the
bureau and shall include all information required by the
bureau. Failure to file such reports in a timely manner
shall constitute a violation of these rules.

§325.138. Easement Protection. All pipeline and utility
easements shall be clearly marked with posts which ex-
tend at least six feet above ground level, spaced at inter-
vals no greater than 300 feet. No solid waste disposal shall
occur within such easements and associated required buf-
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fer zones and in no case shall solid waste disposal occur
within 25 feet of the centerline of any utility line or pipe
unless otherwise authorized by the department. Where
on-site access roads, drainageways, or levees cross such
easements, the site operator is responsible for obtaining
the concurrence of the easement owner.

§325.139. Boundary Buffer Zones. Unless otherwise
authorized by the department, a minimum separating
distance of 50 feet shall be maintained between disposal
operations and the boundary of the site to allow area for
visual screening, surface drainage facilities, flood pro-
tection facilities, and a safety margin for methane gas and
leachate migration. In no case shall this zone be narrower
than that necessary to provide safe passage for fire-

fighting or other emergency vehicles. The department en--

courages the establishment of a greenbelt along the pro-
perty line. In all cases, the site boundaries as defined in
the permit shall be clearly marked. If the site boundaries
are not fenced, posts which extend at least six feet above
ground level shall be placed at each corner and along each
boundary at intervals no greater than 300 feet. The site
operator of each existing unpermitted site shall submit
a property description of the site and mark the boundaries
in accordance with this section.

§325.140. Materials Along Route to Site.

(a) The site operator shall authorize only persons
operating vehicles which comply with the following re-
quirements to dispose of waste at the site.

(1) All vehicles and equipment used for the col-
lection and transportation of municipal solid waste shall
be constructed, operated, and maintained to prevent loss
of liquid or solid waste material and to minimize health
and safety hazards to solid waste management person-
nel and the public.

(2) Collection vehicles and equipment shall be
maintained in a sanitary condition to preclude odors and
fly breeding.

(3) Collection vehicles not constructed with an
enclosed transport body shall use other devices such as
nets or tarpaulins to preclude accidental spillage.

(b) Where the site operator fails to enforce these
requirements, he shall be responsible for prompt cleanup
of all waste materials spilled along and within the rights-
of-way of all public access roads serving the site.

§325.141. Screening of Deposited Waste. Screening shall
be provided to minimize the visibility of deposited waste
materials where the department determines a need for
such screening or where permit or design requirements
so dictate.
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325.142

§325.142. Disposal of Large Items. Special provisions
shall be made for the disposal of large, heavy, or bulky
items which cannot be incorporated in the regular
spreading, compaction, and covering operations.

§325.143. Burning. Burning of solid waste is under the
jurisdiction of, and shall have specific approval of,
TACB.

§325.144. Vector Control. Conditions favorable to the
production or harboring of vectors shall be minimized
through proper compaction and covering procedures. Ap-
proved chemical controls shall be employed when
necessary.

§325.145. Site Access Roads.

(a) All-weather roads shall be provided within the
site to the unloading area(s) designated for wet-weather
operation. The tracking of mud and trash onto public
roadways from the site shall be minimized.

(b) Dust from on-site and other access roadways
shall be prevented from becoming a nuisance to surroun-
ding areas. A water source and necessary equipment or
other approved means of dust control shall be provided.

§325.146 Salvaging and Scavenging. Salvaging shall not
be allowed to interfere with prompt sanitary disposal of
solid waste or to create public health nuisances. All
salvaged materials shall be removed from the site at such
intervals as necessary to prevent an excessive accumula-
tion of the material at the site. Class I and special wastes
received at the disposal site as authorized by §325.136 of
this title (relating to Disposal of Special Wastes) and
§325.137 of this title (relating to Disposal of Class I
Wastes) shall not be salvaged without prior written ap-
proval from the department. Pesticide, fungicide, roden-
ticide, and herbicide containers shall not be salvaged.
Scavenging shall not be allowed.

§325.147 Endangered Species Protection. The facility and
the operation of the facility shall not result in the destruc-
tion or adverse modification of the critical habitat of en-
dangered or threatened species, or cause or contribute to
the taking of any endangered or threatened species as
defined in §325.5 of this title (relating to Definitions of
Terms and Abbreviations).

§325.148 Gas Control. Methane and other decomposi-
tion gases shall not be allowed to migrate laterally from
the landfill site so as to endanger structures, vegetation,
or occupants of adjacent properties. Any structures subse-
quently constructed on the landfill site should contain
provisions for the venting of decomposition gases to
preclude their accumulation in explosive or toxic concen-
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trations beneath or within the structures. The concentra-
tion of methane generated by the solid waste site should
not exceed 25% of its lower explosive limit in on-site
structures (excluding gas control or recovery system com-
ponents) and it shall not exceed its lower explosive limit
at the property boundary. The lower explosive limit is
the lowest percent by volume of a mixture of methane
which will propagate a flame in air at or above 25°C and
atmospheric pressure.

§325.149 Abandoned Oil and Water Wells.

(a) The site operator shall immediately notify the
bureau in writing of the location of any and all existing
abandoned water wells situated within the site upon such
discovery during the course of site development. The site
operator shall, within 30 days of such a discovery, pro-
vide the bureau with written certification that all such
wells have been capped, plugged, and closed in accor-
dance with all applicable rules and regulations of TDWR.

(b) The site operator shall immediately notify the
bureau in writing of the location of any and all existing
abandoned on- site crude oil or natural gas wells upon
such a discovery during the course of site development.
The site operator shall, within 30 days of such a discovery,
provide the bureau with written certification that all such
wells have been properly closed and plugged in accor-
dance with all applicable rules and regulations of the
Railroad Commission of Texas.

§325.150. Compaction, Intermediate Cover, and Final
Cover.

(a) For Type I sites serving a population equivalent
of 5,000 people or more, solid waste shall be spread and
compacted evenly by repeated passages of suitable com-
paction equipment, such that each layer of solid waste
is thoroughly compacted to a thickness of approximate-
ly two feet. For Type I sites serving a population
equivalent of less than 5,000 people and Type II, III, and
IV sites, all wastes deposited shall be compacted with
suitable compaction equipment as frequently as necessary
to minimize voids.

(b) Intermediate cover shall be six inches of well-
compacted earthen material not previously mixed with
garbage, rubbish, or other solid waste to prevent the
blowing of waste materials and to prevent insect and ro-
dent problems. Cover frequencies shall be as outlined in
§325.42 of this title (relating to Types of Municipal Solid
Waste Sites) unless some other cover frequency is
stipulated by the department.

(1) Except as provided in paragraph (2) of this
subsection, intermediate cover shall be applied as follows:
(A) Where daily cover is required, all solid

(7/12/83)




waste deposited each day shall be provided with in-
termediate cover by the end of the working day.

(B) Where a seven-day cover frequency is
allowed, all solid waste deposited each week shall be
covered with intermediate cover at the end of the last
working day of each week.

(C) Where a 30-day cover frequency is allow-
ed, all solid waste deposited shall be covered at intervals
of no greater than 30 days. It is recommended that this
cover be applied at approximately the same time each
month, such as the first week, last week, etc.

(D) All waste deposited in areas within Type
I, 11, or I1I sites designated to receive only brush and/or
construction-demolition waste shall be covered with in-
termediate cover every 30 days. It is recommended that
this cover be applied at the same time each month, such
as the first week, last week, etc.

(2) Where the TACB has granted authorization
to burn, the department may allow greater time periods
between intermediate cover applications. For Type II, III,
or IV sites or any specifically designated special-use areas,
more frequent coverage may be required by the depart-
ment if site inspections indicate such need due to excessive
windblown material, excessively large waste cells which
could pose a significant fire hazard, or other conditions
which could pose a hazard to health or the environment.
Where insects, rodents, and/or snakes are in evidence,
they should be exterminated by the use of approved
pesticides, rodenticides, trapping, etc., prior to covering
deposited waste to ensure that they are not driven to
populated areas when the landfill harborage is eliminated.
The site operators of disposal sites near airports may be
required to apply intermediate cover at more frequent in-
tervals and take other precautions when it appears that
the site is contributing to air navigation safety problems.

(¢) The entire surface of each completed portion
of the fill shall be provided with final cover within 30
days unless inclement weather would prevent the applica-
tion of any cover material.

(1) The final cover shall consist of no less than
two feet of soil.

(A) The first 1 1/2 feet or more of cover, see
paragraph (2) of this subsection, shall be of clayey soil
of classification SC or CL, as defined in the ‘Unified Soils
Classification System‘ developed by the U.S. Army Corps
of Engineers, compacted in layers of no more than six
inches to help minimize the water infiltration potential.
A classification CH soil may be used; however, this soil
may experience excessive cracking and must therefore be
covered by at least 12 inches of topsoil to help in retain-
ing moisture. Other types of soil may be used with prior

(5/2/84)

325.150(b)(1)(A)

approval.

(B) The final six inches of cover shall be of
suitable topsoil which will sustain the growth of vegeta-
tion, and shall be seeded or sodded during the first grow-
ing season following application of final cover to help
minimize erosion.

(2) Sideslopes of all aboveground disposal areas
(aerial fills) shall not exceed a 25% grade (four feet
horizontal to one foot vertical). The final cover for the
top portion of a landfill shall have a minimum gradient
of 2.0% and shall not exceed 6.0%, but shall possess a
sufficient minimum grade to preclude ponding of surface
water when total fill height and expected subsidence are
taken into consideration. Side slopes in excess of 25%
will not be authorized without controlled drainage such
as flumes, diversion terraces, spillways, or other accept-
able methods. Disposal of solid waste above natural
ground level is prohibited unless pursuant to an engineer-
ing Site Development Plan approved by the department.
Requests for changes to previously approved engineering
Site Development Plans or new engineering Site Develop-
ment Plans submitted in support of requests for aerial
fills will be processed in accordance with §325.111 of this
title (relating to General Requirements). Technical
guidelines for design of aerial fills are available from the
department.

(3) Final cover shall be applied in accordance
with the approved site closure/completion plan required
by subsection (b) of §325.152 of this title (relating to Site
Completion and Closure Procedures).

(4) Erosion of cover shall be repaired by restor-
ing the cover material, grading, compacting, and seeding
it as necessary. Such periodic inspections and restorations
are required during the site operational life and for a
minimum of five years after closure.

(d) The on-site ponding of water upgradient of
deposited waste shall be prevented, unless the department
is assured that such ponding does not pose a potential
leachate generation threat.

§325.151. Odor and Air Pollution Control.

(a) Any ponded water at the site shall be controll-
ed to avoid its becoming a source of obnoxious odors.
In the event objectionable odors do occur, appropriate
measures, such as chemical treatment, shall be taken to
alleviate the condition.

(b) All applicable TACB regulations concerning air
pollution control shall be observed.

§325.152. Site Completion and Closure Procedures.
(a) At least one year prior to completion of disposal
operations or abandonment of a site, the site operator
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325.152(a)

shall notify the bureau and provide an updated closure
schedule for the cessation of waste acceptance and com-
pletion of the closure of the site.

(b) An approved landfill closure/completion plan
shall be on file with the bureau for each land disposal
site serving a population equivalent of 5,000 or more. The
closure/completion plan shall portray the proposed final
contours, establishing side slopes and top grades, and pro-
posed surface drainage features. Protective measures for
any areas subject to flooding by a 100-year frequency
flood shall be described. Requests to amend approved
closure plans shall be submitted with all necessary sup-
porting data to the bureau no less than 60 days prior to
implementation of closure procedures. Written approval
by the department is mandatory before the site operator
may proceed with the implementation of a closure/com-
pletion plan for a site.

(c) The site operator shall cause an Affidavit to the
Public to be prepared and filed in the deed records in the
office of the county clerk of the county in which the site
is located. The affidavit shall include a legal description
of the property on which the site is located and may in-
clude a site plan, specifying the area actually filled with
solid waste. The affidavit shall also include a notice that
any future owner or user of the site should consult with
the department prior to planning or initiating any activi-
ty involving the disturbance of the landfill cover or
monitoring system. See §325.904 of this title (relating to
Appendix D—Affidavit to the Public) to obtain a sug-
gested format for the affidavit required by this
subsection.

(d) The site operator shall obtain a certified copy
of the Affidavit to the Public from the county clerk and
file it with the bureau.

(e) Following receipt of the documents required in
subsections (a) - (d) of this section, as applicable, and
an inspection report from the department’s regional of-
fice reporting proper closure of the site, the bureau will
acknowledge the termination of operations and closure
of the site.

§325.153. Post-Closure Maintenance. For at least the first
five years after closure, the site operator shall maintain
the right-of-entry and periodically inspect his closed site
and correct as necessary any problems associated with
erosion of cover material, vegetative growth, leachate or
methane migration, and subsidence or ponding of water
on the site. If any of these problems persist for longer
than the first five years, the site operator shall be respon-
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sible for their correction until the department determines
the problems have been adequately resolved.

§325.154. Post-Closure Use of Landfilled Areas.

(a) Because of the potential hazard to public
health, groundwater, and the environment if closed land-
filled areas are disturbed, the department retains
regulatory control over any activities which may affect
the integrity of the landfill cover, drainage, liners, or
monitoring system. Activities such as relocating waste
from a closed landfill, extracting materials for energy,
or material and gas recovery shall not be undertaken
unless prior approval is obtained from the department.

(b) Although departmental approval is not
necessary for post- closure uses of landfills, the depart-
ment believes the information found in paragraphs (1)-
(8) of this subsection should be considered.

(1) Enclosed ground level and underground
structures should be avoided due to the potential for ex-
plosive concentrations of methane gas.

(2) Examples of uses for landfills not requiring
enclosures are agricultural lands, parks, playgrounds, golf
courses, and open parking or storage areas.

(3) The ponding of water, excessive irrigation,
or plowing to a depth below the topsoil should not be
allowed unless there is assurance that percolation of
moisture into the buried waste will not occur.

(4) Concentrated loadings should be avoided to
prevent uneven settlement.

(5) If enclosed structures are built, means must
be provided for natural ventilation to prevent the ac-
cumulation of the potentially explosive methane gas. An
example would be structures which use an open first level
for parking, etc., to allow natural ventilation.

(6) The effectiveness of landfill cover and the
bottom liner or barrier must not be disturbed when struc-
tures are built, particularly when pilings are used.

(7) Consultation with the department may be
desirable prior to initiating certain activities to determine
the types of wastes deposited, depth of waste cells,
previous maintenance problems, etc.

(8) Such things as underground utilities that
cross one or both of the site boundaries should be avoid-
ed. If they cannot, a properly located and gravel-packed
gas vent should be placed at each property boundary
crossed to prevent methane gas migration along the
pipeline, etc., to off-site structures.

(7/12/83)
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HOLE NO.PROJECT:  Waste Management of Texas  DATE DRILLED: 1/4/00
DRILLRIG:  Hollow Stem Rotary LOGGED BY: B. Crone
MW-99-24 HOLEDIA:  8.25 SAMPLER:  B.Crone
LOCATION: - DRILLER: ETTL
PROJECT# WASMN-04198-400 TOTAL DEPTH: 31"

SOl GRAPHIC PID  SAMPLE
DESCRIPTION TYPE LOG PPM No.

0-3: Silty clay, dork gray to black, some gravel {1/8 inch), CL // - - '
white, sondy silt occasionally. / L 14—

- - Cop/Fitt

3~13: MSW in clay matrix - styrofoam, gravel, wood, fiber, CL P ]
poper, plastic. Clay, orange, mottled, medium soft, moist. L4

B-13: No recovery. - - -

13-22: Clay, dark groy, soft, ionol gravel, ionol - - -
oronge and white clay mottling. Somple twisted; only | foot 14—
recovery. - -

o MSW,
—17— nu/

22-26: Clay, gray—dark gray interbedded. Verticol ond CH
horizonto! froctures, very hord.

Transition

—24— Zone

26-31: Clay, dork gray-black. No layering, very hard, dry. CH

Unweathered
Cloy

- 447
30— J

Total Depth = 31 feet L

4158 loge/me23-33
Technically Complete
2433



HOLE No. rroJect:

DRILLRIG:
MW-99-25 1o.e oin

LOCATION:

PROJECT #

Waste Management of Texas
Hollow Stem Rotary
8.25"

WASMN-04198-400

DATE DRILLED: 1/4/00
LOGGED BY: B. Crone
SAMPLER: B. Crone
DRILLER: ETTL
TOTAL DEPTH: 28'

@ThermoRetec

DESCRIPTION TYPE LOG

WELL

CONSTRUCTION
PID  SAMPLE . k
PPM  No. I .

<
8

0-12: Silty clay fll, brown, oronge, black, fight groy mixed, CL
occasional grovel. Apparent construction debrs at 1-2 feet.
Medium hard, becoming softer and more moist. Very moist
ond soft at 12 feet

TZ-T13: MSW. paper, Tiber, glass, grovel, black and dark groy.

13-2%:  No recovery. - |

21-25: Clay, ton—oronge, hard, vertical froctures with silt, dry. CH

25-27: Clay, dark groy—black with seme oronge interloyering CH
and vertical froctures, hord, dry.

27-28: Clay, dark gray—block, very thin interbedded ond CH
froctures, hord, dry.
Total Depth = 31 feet

N

7 e

] No well, plugged ond cbondoned.

-INA|[ 4

Cop/Fill

Rl

Unweathered Clay

4798,/loge /mw23-53

Technically Complete

2438



d

LOGGEDBY: B.Crone

HOLE NO.PROJECT:  Waste Management of Texas  DATE DRILLED: 1/6/00
°Therm0Retec

DRILLRIG:  Hollow Stem Rotary
MW'99'26 HOLE DIA: 8.25"

LOCATION: -

PROJECT#  WASMN-04198-400

SAMPLER: B. Crone
DRILLER: ETTL
TOTAL DEPTH: 18

DESCRIPTION TYPE

GRAPHIC PID SAMPLE

WELL

CONSTRUCTION

PPM No.

0-12:  Cloy, oronge, gray, and black mottling ond layers. CL
Soft, siightly moist, small roots, sandy silt in froctures.

— 5 — Cop/Fill

12-15 : Slight chemical odor at 12-15 feet. Pieces of wood CL
ond plastic mixed with cloy (MSW).

15-18: MSW {paper, plostic, plywood, wood, fiber, cordboard, CL
styrofoomn).  MSW very soft and crumbly, leachate odor, water
in hole, groy, leacheate odor. Water accumulating in borehole.

Total Depth = 18 feet

4198/loge/mw23—33

Technically Complete
2439



HOLE NO.PROJECT:  Waste Management of Texas  DATE DRILLED: 1/6/00

DRILL RIG: Hollow Stem Rotary LOGGED BY: B. Crone
MW'99'31 HOLE DIA: 8.25" SAMPLER: B. Crone
LOCATION: - DRILLER: ETTL
PROJECT #: WASMN-04138-400 TOTAL DEPTH: 30°
WELL
SOIL  GRAPHIC PID SAMPLE CONST?UCHO"
DESCRIPTION TYPE  LOG PPM  No. ¢ a A B

P

0-18: Sity cloy to cloy, brown, fight gray, dark groy, orange CL // B _
mottied, very hard and dry ot top. Becomes softer ond b— { —

moister with depth, slight leacheate odor ot 8 feet. Black
inclusions ond some small gravel (1/8 inch) ot 12-13 feet, —2— 1 1
leachcle odor. Moist ot 18 feet, slightly leacheate odor. /_ ]

h— & — Cap/Filt

18-20.5: MSW loyer at 19 feet Pieces of roofing shingles CL / - —
ond plywood, leacheate odor, roots, moist. —19— MSW/
- — Filk

/20

20.5-23: Clay. fight groy with oronge mottling, moist. CH / | oq |
/_22
/

23-28: No recovery till 28 feet. Clay, dark gray with orange CH / | a

loyer 1 inch thick. / 24—
/ - — Weothered
/ 25— Cloy
/ - 1 1 6

28—
28-30: Clay, dark gray, very hard and dry. CH 7/-_-29_.-4 Unwzc'u;ered
7.

Total Depth = 30 foet

4198/ loge /2333

Technically Complete
2446



STORSUIENQ ‘
FChoniiss ano LOG OF BORING MW-32 |
BN Bt |
& (Page 1 of 1)
Austin Community Landfill Date : 8/13/02 Drilling Company 1 GPI
9300 Giles Road Borehole Diameter  : 8.0" Driller/License No.  : Amador Hinojosa/2897M
Austin, TX 78754 Drilling Method : Hollow Stem Auger Top of Casing Elev.  : 585.66
Sampling Method : 3" x 2' split spoon Northing : 96,870.998 |
Project No. 020334 Geologist : Patrick Lennberg, MFG Easting : 48,503.162 ‘
=y
= = Well: MW-32
(&} .
Depth | Surf. I g E Elev.: 585.66
in | Bev. DESCRIPTION @ | % § & | REMARKS
Feet | 58273 ] o ] =} -
3 o o o
01 - - S g .
(0-4.5) - CLAY, CH, Olive (5Y 5/4) grading to "4
1582 | very dk. gray (5Y 3/1), diy, fim to hard, med. d 112 0.0 — Concrete
toughness, med. plasticity; trace Cc nodules; / |
4 SBC. / _________ e
CUCH A V]
4 / 1.5/2 0.0 LA 1
. 40 L1 /I Bentonite Chip
¥ % Seal
5 (4.5-10) CLAY, CH, bm-yellow {10YR 6/6) / 212 0.0 A
mottled with It gray, moist, firm, high dry A ¥—2" sch 40 PVC
J 577 | strength, high toughness, high plasticity, | | /e L4 |/l Casing
slickensided, trace calcareous nodules; SBC. /1
B 2/2 0.0 4
CH / : %
4 S % 1/
11
e ’/’/ 22 0.0 v
10 / |4
(10-12) DEBRIS, black mottled with dk brn, 1t
1572 | moist with some wood debris thoughout; SBC. 202 0.0
i (12-17) CLAY, CH, gray (2.5Y 6/1) mottled u
i with a It. olive bm. (2.5Y 5/6), moist, firm, high 212 0.0 u
toughness, high plasticity, slickensided, trace | ]
| calcareous nodules; GBC e 1.
CH / (1 '[—20/40 Sand
15— 22 0.0 1| Filter Pack
567 / e 1
1 / 22 0.0 112" Sch 40 PVC
(17-19) CLAY, CH, It. olive brn. (2.5Y 5/6) / = 0.010' Slot Screen
4 mottled with a gray (2.5Y 6/1), moist, firm, CH T N
high toughness, high plasticity, slickensided, =
| trace calcareous nodules; GBC 2/2 0.0 1
s (19-20) CLAY, CH, dk. olive gray (5Y 3/2), CH weathered |
8 20— gtmst, firm, m.eg Bt%ughness. med. plasticity, Unweathered i
g 562 omogenous; CH 22 0.0 ‘H
= (20-22) CLAYSTONE, CH, dk. olive gray (5Y : =
& i 3/2), dry, hard to very hard, crystallized
'5, fractures, trace iron nodules; BCNE.
& 1 \TD =22 ]
2 J
g
a1 25+
&
e%; Well Construction: 10-22' BGS - Unimin 20/40 silica sand
B| 4"x & Aluminum protective casing - 2.3' stick-up above pad ~4.5 gallons of water added to hydrate bentonite
&§| +3.0-12' BGS - Riser, 2" Sch 40 PVC, FJT Well Development:
<] 12-22 BGS - Screen, 2" Sch 40 PVC, 0.010' slot, FJT . let
51 2.10' BGS - Pure Gold Medium bentonite chips PID calibrated to 100 ppm Iscbutylene Technlcal]y Comp ele

1677



HOLE NO.PROJECT:  Waste Management of Texas ~ DATE DRILLED: 12/2/99
QThenmRetec

DRILLRIG:  Geoprobe LOGGED BY: M. Riggle
GP-99-3 HOLE DIA: 3" SAMPLER: M. Riggle
LOCATION:  Bulk Storage Area DRILLER: ETTL
PROJECT # WASMN-04198-400 TOTAL DEPTH: 16’
PIEZOMETER
CONSTRUCTION
SOIL  GRAPHIC PID SAMPLE
DESCRIPTION TYPE LOG PPM No.
0-4: Cloy, upper 2 feet brown to groy—brown, stiff, hord, dry. CL - - {
Bottorn 2 feet clay, ton to light brown, troce sond, dry. -
Bottom 4 inches moist. L B Bentonite
—2— 0 1 1
- - PVC
— 3 — Riser —_—t Cop/Fill
4—6: Shelby Tube. - | 4’_:
-5 — - 2 —
: 6 —
6—10: Top 4 inches cioy, gray—tan, hard dry. Next 4 nches CL = _
soturcted, white, elongated crystol mass (size opproximotely t— 7 —
similar to rice grains). Next 10 inches dork brown to brown - -
crystol mass.  Saturoted crystols much smaller than white -8— 2 3
crystals above. Bottom 6 inches ton, silty cloy with trace | |
small grovel, saturoted. 2C?[40
— 9 —] 1 Silicg
r -1 Slotted Sond Industriol
40— (0.017) Waste
10—14: Top 3 feet white crystals (waste) grading to pink—brown CL / - — PVC
silt, troce clay saturaled. Bottom 6 inches cloy, tan with l—11—] Screen
yeliow steining, moist. Bottom 1 foot tan—~orange and groy - .
cloy with filled fractures ond some horizontol laminae, slightly 12— o 4
moist, highly plastic, hord. P |
/ —13— —1
14-16: Shelby Tube — no recovery. Fluid in hole turned - N 14-: : Weathered
Shelby Tube a purplish~pink color. 15 5 5 Cloy
Total Depth = 16 feet N 16—_
=20
22—
—25—
—26—
27—
26—
20—
—30—
.__.34._.
—35—
- 3198/loge/gp1-31
Technically Complete

2403



HOLE No.PROJECT:  Waste Management of Texas ~ DATE DRILLED: 12/15/99

DRILL RIG: Geoprobe
GP'99'27 HOLE DiA: 3"

LOCATION:

PROJECT # WASMN-04198-400

LOGGED BY: M. Riggle
SAMPLER: M. Riggle

DRILLER: ETTL
TOTAL DEPTH: 20'

ThermoRetec

DESCRIPTION

PIEZOMETER
CONSTRUCTION

0-2: Clay, dark, groy-brown, trace oronge mottling, trace
gravel, dry, stitf, non—plastic. Bottom 4 inches ton to
orange~brown cloy, slightly moist, moderote plasticity (fill).

2-4:  Shelby Tube.

4-B: Cloy, tan to orange—brown with black color bottom 1.5

foot of somple, moderately soft, maist, moderate plasticity (filt).

CL

—6— 38| 3 | ——| .

8-12: Top 1 foot ton to oronge—brown clay, soft, moist,
moderate plasticity (fif). Bottom 0.5 foot greenish—brown
gronulor cloy (will not pack together), apporent oily fluid, wet,
non-plastic, soft {fil).

CL

—10— 132 4 1"

- - Siotted
—11— (0.017)
- - Ve

12-16: Clay, top 1.5 foot ton to brown cloy with red—brown
to black, viscous moterial. Botton 1 foot ton to orange-brown
clay, stitf, moderote plasticity (WC).

CL

12— Screen

—14— 45| 6

ENRARN AR

!

Bentonite

20/40
Silica
Sond

16-20: Sample and somple liner stuck in sample barrel.
Bottom 1 foot of sampie recovered intact (WC).

—18— 17 | 6

20-22: Shelby Tube. No recovery after pushing to refusal at
1.5 foot.

Totat Depth = 20 feet

Cap/Fill

Industriol
Woste

Weathered
Cloy

_t

4198 /%ogs/gp1~31

Technically Complete

2427



HOLE NO.PROJECT:  Waste Management of Texas  DATE DRILLED: 1/13/00

DRILLRIG:  Hollow Stem Rotary LOGGED BY: B. Crone ThermoRetec
B'gg '33 HOLE DIA: 8.25" SAMPLER: B. Crone
LOCATION: - DRILLER: ETTL
PROJECT #: WASMN-04198-400 TOTAL DEPTH: 38
WELL
SOIL  GRAPHIC PID SAMPLE CONST?UCTION
DESCRIPTION TYPE 108 PPM  No. - . « e
0-5: Silty cloy, brown, groy. orange mottled. Dry, hardness > { CL / ]
5, occasiongl grovel, troce sond. At 4 feet hove 3—inch loyer /E_ 1—
sandy gravel. At 5 feet have 2 inch layer black wood fiber. | ]
/ —2— 2 | 1
/_ 3]
/_ 4
P / 5— Cep/Fill
5-11: Clay fill, brown, orange, gray mottled, hordness = 2.5, CL - - 4 2
slightly moist, occasionst grovel (1 inch), occosional plastic, — 6 —
2-inch loyer of gravel ot 9 feet. - -
/ L]
/ " o]
/ — 9 —
- -
- 44| 3 R
11-25.5: MSW - plastic, cardboord, gloss, wood, plywood, CL /_ 11—_
poper, fiber, brick mixed with very fittle ciay, wet and saturoled, /___1 2|
leacheate odor. | ]
/..13_
/_14_
/ —15—
/ - 49| 4
I~ I MSW,
/ 47— Hll/
/ 18—
/ 19—
/ 20
- 445
/_22_
/_23_
/ 24—
A—zs—
25.5-28.5: Cloy. brown—orange with light gray mottfing, dry, CL 7 _26.: 100 6 -
hordness > S5, no odor. Clay is 2 inches in diometer twisted = ]
inside 4~inch barrel. / L7 Cop/
P Fil
%——28— i
28.5-38: Twisted plastic sheeting. Powdery, silty, sandy-size - —209-—
substonce. Chemical odor, portially wet ond sticky. - .
- INA| 7
—31—]
32 “ete”
—33—
34
—35—
4198/loge/mw23-33
Technically Complete

2434



HOLE No.Prouec:

B-89-33

DRILL RIG:
HOLE DIA:
LOCATION:
PROJECT #:

Waste Management of Texas
Hollow Stem Rotary
8.25"

WASMN-04198-400

DATE DRILLED: 1/13/00
LOGGED BY: B.Crone @ThermoRetec
SAMPLER: B. Crone

DRILLER: ETTL
TOTAL DEPTH: 3¢’

DESCRIPTION

SOIL  GRAPHIC
TYPE LOG

WELL

CONSTRUCTION
PID SAMPLE . h

PPM No. ) 4 “ B

e —

Yotal Depth = 38 feet

- 4501 8 f

Industriai
Woste

25 )

€198/1o08/me23-33

Technically Complete
2435



- -

HOLE NO.PROJECT:  Waste Management of Texas  DATE DRILLED: 1/4/00
MW-99-24 DRILLRIG:  Hollow Stem Rotary LOGGED BY:  B. Crone °ThermoRetec
HOLE DIA: 8.25" SAMPLER: B. Crone
o] LOCATION: - DRILLER: ETTL
PROJECT #: WASMN-04198-400 TOTAL DEPTH: 31"
SOIL  GRAPHIC PID SAMPLE
DESCRIPTION TYPE LOG PPM No.
0-3: Sity cloy, dork gray to black, some gravel {1/8 inch), cL V L - }
white, sandy silt occasionally. — 1 —
/ - . Cap/Filt
//—2 — 1] 1
3-13: MSW in clay matrix — styrofoam, grovel, wood, fiber, CL | 3 ;i -
poper, plostic. Cloy, orange, mottled, medium soft, moist. /_ 4 —
/‘_ 5]
1 1 2
/ ]
/ e
8-13: No recovery. - - 8—;
L~ g —
10—
- 11 3
94—
v 2—
13—
13~22: Clay, dark groy, soft, ionol grovel, ional - - -
oronge ond white cloy mottling. Somple twisted; only 1 foot tqi4—
recovery. - -
15—
- T4 2| 4
—16—
17— g
48—
—19—
—20—
- 1 1 5
b1~
, - 22— Y
22-26: Clay, gray—dark gray interbedded. Verticol ond CH L -
horizontol froctures, very hord. ’ / 23—
/ .__.24_: - Truzr;srv;teion
—25—
- 1 6 6 1
26-31:  Clay, dork gray-black. No fayering, very hard, dry. CH / - 26—:
/—27—
/ —28— Unweathered
- -~ Cloy
/ 29
-4 a7
/—30—
Total Depth = 31 feet N 31—_
32—
l~33—]
34—
—35—
4198 /loge/me23-33

Technically Complete
2433



HOLE No. prosecr:

Waste Management of Texas

DATE DRILLED: 1/4/00

ond vertical froctures, hard, dry.

9 2 DRILLRIG:  Hollow Stem Rotary LOGGED BY: B. Crone ‘oThermoRetec
Mw'g = 5 HOLE DIA:  8.25" SAMPLER: B. Crone
; LOCATION: - DRILLER: ETTL
PROJECT # WASMN-04188-400 TOTAL DEPTH: 28'
WELL
CONSTRUCTION
SOl GRAPHIC PID SAMPLE - >
DESCRIPTION TYPE  LOG PPM No. ’ g Py L0
0-12: Sity clay fill, brown, orange, block, light groy mixed, CL V ] No well, plugged and cbandoned.
occgsionnl grovel. Apparent construction debris at 1-2 feet. /__ 1 —
Medium hard, becoming softer ond more moist. Very moist - N
ond soft at 12 feet /_2__ 1 1
-3 —
/ C 4]
/ " 5
/ 65— 21 2 Cop/Fil
/ N
/ 5]
/ —9 —]
/ —10—
o 4 2 3
% e
TZ2=T37 WSW, poper, Tiber, glass, grovel, block ond dark groy. - B 12—: -
13~21:  No recovery. - - 13_:
- 16 1NA| 4
B = SW,
_—17— Mﬁu/
- <+ 3 5 1
21-25: Cloy, ton—oronge, hard, vertical froctures with silt. dry. CH / - 21—:
/ :- 22——- Weathered
/ 23— Ciny
=
Z -1
25-27: Cloy, dark groy—block with some oronge interiayering CH //_ 25—_ 3 6 ok
ransition

7/
27-28: Clay, dark gray—black, very thin interbedded and CH Y 2 ]
froctures, hord, dry. / 28—

Total Dapth = 31 feet

Unweathered Clay

4198/ )oge/re23—33

Technically Complete
2438



HOLE NO.PROJECT:  Waste Management of Texas  DATE DRILLED: 1/6/00
DRILLRIG:  Hollow Stem Rotary LOGGED BY:  B. Crone GThermoRetec
MW'99'26 HOLE DIA: 8.25" SAMPLER: B. Crone
) LOCATION: - DRILLER: ETTL
PROJECT# WASMN-04198-400 TOTAL DEPTH: 18°
WELL
SOIL  GRAPHIC PID SAMPLE CONSTRUCTION
DESCRIPTION TYPE  LOG PPM  No. [ % PR L
0-12: Clay, orange, groy, and black mottling ond layers. CL 4 | n
Soft, slightly moist, small roots, sondy silt in froctures. / 4]
/ L2 3 1
— 3 —
— 4 —
~_ 5 — Cop/Filt
= 4 2 2
L6 —
/_ 7
/ — 8 —
I~ g —
10—
/— 42| 3
/ — 11—
ek 1
1215 : Slight chemical odor at 12-15 feet. Pieces of wood CL / - -
and piastic mixed with clay (MSW). l—q3—
=
e
" 15-18: MSW {poper, plasiic, plywood, wood, fiber, cordboord, CL // L 15 4 4 4 u}s_::/
) ¥ styrofoom). MSW very soft and crumbly, leachate odor, woter / 46—
’ in hole, gray, leacheate odor. Water accumulating in borehole. - .
—17—
- -
yd

i
I

Total Depth = 18 feet

4198/logs /w2333
Technically Complete

2439



DRILLRIG:  Hollow Stem Rotary LOGGED BY: B. Crone

HOLE NO.PROJECT:  Waste Management of Texas  DATE DRILLED: 1/6/00
ﬁThermuRetec

MW'99'31 HOLE DiA: 8.25"

LOCATION: -

SAMPLER: B. Crone
DRILLER: ETTL

PROJECT #: WASMN-04198-400 TOTAL DEPTH: 30

DESCRIPTION

SOIL
TYPE

WELL

CONSTRUCTION
GRAPHIC PID SAMPLE < -

LOG PPM No. ° a -

4

0-18: Silty clay to clay, brown, fight gray, dark groy, orange
mottied, very hord and dry ot top. Becomes softer and
moister with depth, sfight leacheate odor ot 8 teet. Black
inclusions and some small grovel (1/8 inch) at 12-13 feet,
leachote odor. Moist ot 18 feet, shightly leacheate odor.

CL

s
—2— 1| 1
.

NN

T

— 5 — Cap/Filt
-4 1 2
_6_.
.__7_.
_8._

I
w
I

MAANNAAN

T
-t
T
-
W

L
w
l

4]

18-20.5: MSW ioyer at 1S feet Pieces of roofing shingles
ond piywood, leacheate odor, roots, moist.

CcL

20.5-23: Clay. lHight groy with oronge mottling, moist.

CH

i

T
J

23-28: No recovery till 28 feet. Clay, dark gray with orange
layer 1 inch thick. .

CH

I

2
1

28-30: Clay, dark gray, very hard and dry.

CH

B = Unwedthered

—29— Clpy

Total Depth = 30 fost

[
©
T

8
1

4198/10ge/mw23-33

Technically Complete
2446




01-12-2005 I;\020334\boring logsiborings\tMW-32.bor

L Sa% |

ATGESINRNQG

3

BT ek

ﬁ@a FCIDNHES ond

LOG OF BORING MW-32

(Page 1 of 1)

>
Austin Community Landfi Date : 8/13/02 Drilling Company 1 GP)
9900 Giles Road Borehole Diameter  : 8.0" Drifler/License No. : Amador Hinojosa/2837M
Austin, TX 78754 Drilling Method : Hollow Stem Auger Top of Casing Elev.  : 585.66
Sampling Method : 3" x 2' split spoon Northing : 96,870.998
Project No. 020334 Geologist : Patrick Lennberg, MFG Easting : 48,503.162
=
2 < Well: MW-32
Depth | Surf. % 2 g Elev.: 585.66
in | Eev. DESCRIPTION g% § £ | REMARKS
Feet | 582.73 ) o @ a —
o [0] o o
0 —
(0-4.5) - CLAY, CH, Olive (5Y 5/4) grading to 74
1582 | very dk. gray (5Y 3/1), dry, firm to hard, med. 12 0.0 — Concrete
toughness, med. plasticity; trace Cc nodules; /
4 ssc. N XN —
CUCH A
- / 1.5/2 0.0 A
7 S— L/ /|- Bentonite Chip
/ | || seal
5 (4.5-10) CLAY, CH, bm-yellow (10YR 6/6) / 212 0.0 %
mottled with It gray, moist, firm, high dry V| ¥4—2" Sch 40 PVC
I 577 |strength, high toughness, high plasticity, | | / e A |7l Casing
slickensided, trace calcareous nodules; SBC. %
4 CH / 22 0.0 ¥ A
4 S %
A
- / 2/2 0.0 / %
(10-12) DEBRIS, black mottied with dk brn, 10
1572 | moist with some wood debris thoughout; SBC. 202 0.0
i (12:17) CLAY, CH, gray (2.5Y 6/1) mottled Ny
4 with a it. olive bm. (2.5Y 5/6), moist, firm, high 272 0.0 o
toughness, high plasticity, slickensided, trace L ]
4 calcareous nodules; GBC ———- 1.
CH i1 '}—20/40 Sand
15+ 22 | 00 || Filter Pack
567 / __________ -
7 / 22 0.0 312" Sch 40 PVC
(17-19) CLAY, CH, k. olive bm. (2.5Y 5/6) / — 0.010 Slot Screen
4 mottled with a gray (2.5Y 6/1), moist, firm, cH ' Joeeeen u
high toughness, high plasticity, slickensided, H
. trace calcareous nodules; GBC 7 212 0.0 I
20 (19-20) CLAY, CH, dk. olive gray (5Y 3/2), CH weathered 4
- moist, firm, med toughness, med. plasticity, fowemmpry ]
L 562 \homogenous; SBC unweathered -
T (20-22) CLAYSTONE, CH, dk. ofive gray (5Y CH 22 | 00 =
i 3/2), dry, hard to very hard, crystallized -
fractures, trace iron nodules; BCNE.
i \TD =22#
25—
Well Construction: 10-22' BGS - Unimin 20/40 silica sand
4" x §' Aluminum protective casing - 2.3’ stick-up above pad ~4.5 gallons of water added to hydrate bentonite
+3.0-12' BGS - Riser, 2" Sch 40 PVC, FJT Well Development:
12-22" BGS - Screen, 2" Sch 40 PVC, 0.010' siot, FJT .
2-10' BGS - Pure Gold Medium bentonite chips PID calibrated to 100 ppm Isobutylene Technically Complete

1677



HOLE NO.PROJECT:  Waste Management of Texas  DATE DRILLED: 12/2/99
QThennoRetec

DRILLRIG:  Geoprobe LOGGED BY: M. Riggle
GP'99'3 HOLE DIA: 3" SAMPLER: M. Riggle
LOCATION:  Bulk Storage Area DRILLER: ETTL
PROJECT # WASMN-04198-400 TOTAL DEPTH: 16’
PIEZOMETER
CONSTRUCTION
SOIL  GRAPHIC PID SAMPLE
DESCRIPTION TYPE LoG PPM No.
0-4: Cloy, upper 2 feet brown to groy-brown, stiff, hord, dry. CL / | - }
Bottom 2 feet clay, ton to light brown, trace sond, dry. F— 4
Bottorn 4 inches moist. " | Bentonite
—2— 0 1 1’
= - PVC
—3 Riser - - ——— Cap/Fill
4—6: Shelby Tube. - | 4-—_
-5— - 2 —r -
: 6— = —
6-30: Top 4 inches clay, gray—ton, hard dry. Next 4 inches CL - | |
saturated, white, elongated crystol mass {size opproximotely 7_ Tt
similor to rice grains). Next 10 inches dork brown to brown [— . T
crystal moss. Saturoted crystols much smaller than white -8— 2 3 i
crystals above. Bottom 6 inches ton, silty cloy with troce | B
small grovel, saturated. . - 2(?(4-(]
— 9 — 1 1 Silico
"‘ - Slotted — Sand industriat
10— (0.017) 1 Waste
10—14: Top 3 feet white crystols (waste) grading to pink—brown CL - — PVC |
silt, trace cloy soturcted. Bottom & inches clay, ton with —11— Screen E
yeliow staining, moist. Bottom 1 foot ten—orange ond gray L . j —
clay with filled froctures ond some horizontal laminge, slightly —12— o 4 —
moist, highly plastic, hord. N _ —1
/ —13— — -1
14—16: Shelby Tube -~ no recovery. Fiuid in hole turned - N 14__’ Weothered
Shelby Tube a purplish~pink color. 15 5 s Clay
45— .
Total Depth = 16 foet B 16—_ —i
19—
._22.—.
—26—
28—
30—
_.34_.
—35—
. £193/Y09e/4p1~31
Technically Complete

2403
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.

HOLE NO.PROJECT:  Waste Management of Texas  DATE DRILLED: 12/15/99
GP-99-27 DRILLRIG:  Geoprobe LOGGED BY: M. Riggle eThermoRetec
HOLE DIA: 3 SAMPLER: M. Riggle
LOCATION: - DRILLER: ETTL
PROJECT # WASMN-04198-400 TOTAL DEPTH: 20°
PIEZOMETER
SOIL GRAPHIC PID SAMPLE CONSTRUCTION
DESCRIPTION TYPE LOG PPM No.
0-2: Clay, dark, groy~brown, trace orange mottling, trace CL V L = $
gravel, dry, stitf, non—plastic. Bottom 4 inches tan to — 1 —| 8 1
orange—brown cloy, slightly moist, moderote plosticity (fill). B B Bentonite
2-4.  Shelby Tube. - — 2_: i
—3— - 2 e
- — Riser
4~8: Cloy, ton to oronge—brown with black color bottom 1.5 CL L 4 _: |
foot of sample, moderately soft, moist, moderate plasticity (fili). — 5 —|
56— 38 3 I Cap/Fill
—7 —
8-12: Top 1 foot ton to oronge—brown clay, soft, maist, CL - 8 —:
moderate plosticity (fill). Bottom 0.5 foot greenish—brown g —
gronular clay (will not pack together), apparent oily fluid, wet, - - 20/40
non-plastic, soft (fill). /__1 o 132| 4 1 Siica
- — Slotted Sond
/ C 11
12-16: Clay, top 1.5 foot ton to brown cloy with red—brown cL V | 12_:
to black, viscous molerial. Bottom 1 foot tan to orange—brown / L4 3
clay, stiff, moderote plosticity (WC). | =
/ —14— 45| 5
- —
% — 7 Industriot
Wost:
16-20: Somple ond somple liner stuck in sample barrel. - - 16—_._ o
Boitom 1 foot of somple recovered intact (WC). 17—
—18— 17 { 6
L 19— —
20-22: Shelby Tube. No recovery ofter pushing to refusol at - 20— Weathered
1.5 foot. - . Clay
—21— - 7 __i
Total Depth = 20 feot 22
l—25—
.—34_
35—
4198/ 1o0e /99131
Technically Complete

2427




HOLE NO.PROJECT:  Waste Management of Texas  DATE DRILLED: 1/13/00
DRILL RIG: Hollow Stem Rotary LOGGED BY: B. Crone Qn‘emomec
8'99'33 HOLE DiA: 8.25" SAMPLER: B. Crone
LOCATION: - DRILLER: ETTL
PROJECT # WASMN-04198-400 TOTAL DEPTH: 38'
WELL
SOIL GRAPHIC PID SAMPLE (?ONSTTUCTION
DESCRIPTION TYPE LOG PPM Na. -
0-5: Silty cloy, brown, groy. oronge mottled. Dry, hordness > CL .
5. occasional grovel, troce sond. At 4 feet hove 3~inch loyer / [_ 1
sondy gravel. At 5 feet have 2 inch layer black wood fiber. R |
]|
/ 3]
%
. Cap/Fil
5-11: Clay fill, brown, orange, groy mottled, hardness = 2.5, CL /__ 5 4 4 2 ap,
slightly moist, occosional grovel {1 inch), occosionat plastic, — 6 —
2-inch layer of gravel ot 9 feet. - -
/ L
/ " o]
/ — 9 —
- -
- 4413 R
11-25.5: HW' - pl.osiic. Fardbourq, glass, wood, plywood, CL / L. 11-:
:)aper, fiber, brick mixed with very fittle cloy, wet and saturoted, / 40—
eacheote odor. B B
/_1 ]
/ 14—
/ —15—]
/ L "o | 4
/— - uon/
17— Fi
/ 18—
/ —19—
—20—
- 44| 5
/ —22—
/_23_
/ T2 00| 6 —t
i % T T | O
inside 4—inch barrel. / 57 Cop/
b — Fin
//,“ZH ]
28.5-38: Twisted plostic sheeting. Powdery, silty, sandy—size - 20—
substance. Chemical odor, portially wet ond sticky. - o
30—
- INA} 7
31—
—32- "este.
—33—
34
4198 /loge/mw23—33
Technically Complete
2434
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]

—_
y

HOLE No.rrouecT:

B-99-33

DRILL RIG:
HOLE DiA:

LOCATION:
PROJECT #

Waste Management of Texas
Hollow Stem Rotary
B.25"

WASMN-04198-400

DATE DRILLED: 1/13/00
LOGGED BY: B.Crone Q’ThermoRetec
SAMPLER: B. Crone

DRILLER: ETTL
TOTAL DEPTH: 38'

DESCRIPTION

SOIL  GRAPHIC
TYPE LOG

WELL
CONSTRUCTION

PID SAMPLE
PPM No.

Total Depth = 38 feet

-1450; 8 f

Industrial
Woste

38— A

4198 loga/me23—33

Technically Complete
2435
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Peter D. ¥ennedy
512.480.5764
512.536.9908 (fax)
pkennedy@gdhm.com

GRAVES DOUGHERTY HEARON & MOODY

A PROFESSIONAL CORPORATION MAILING ADDRESS:

401 Congress Avenue, Suite 2200
Austin, TX 78701

March 9, 2009

Mr. Eric Birch via Hand Delivery

. Law Office of Eric Birch
‘ 11003 Centennial Trail
Austin, TX 78726 1408

‘ l Re:  Inre: Application of BFI Waste Management,
SOAH Docket No. 582-08-2178
] TECQ Docket No. 2007-1774-MSW

Dear Mr. Birch:

‘ ] Enclosed please find ground water testing reports received by Applied Materials, Inc., with
regard to test wells on its facility in Austin, Texas.

] Applied Materials is producing these documents voluntarily, with the understanding that it would
‘ be subpoenaed to do so if it did not provide them voluntarily. Please note that these documents
are Applied Materials’ proprietary information and should not be used or disclosed for any
purpose other than the above-captioned proceeding.

I have also enclosed a records affidavit by the custodian of these documents al Applied Materials.
I am sending contemporaneously a copy of these documents to counsel for BFL.

Sincerely,

GRAVES, DOUGHERTY, HEARON & MOODY
A Professional Corporation

/e
By. /
Peter D. Kennedy /

PDK/ntk
Enclosurss

401 Congress Avenue  Suite 2200  Austin, Texas 78701  512.480.5600 www.gdhm.com

’ TJFA-082484
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cc:

9, 2009

Paul G. Gosselink

John E. Carlson

816 Congress Avenue, Suite 1900
Austin, Texas 78701

(via Hand Delivery)

TJFA-082435




AFFIDAVIT

Before me, the undersigned, personally appeared William Nichols, who, being by me
duly sworn, deposed as follows:

My name is William Nichols. I am of sound mind, capable of making this affidavit, and
personally acquainted with the facts herein stated:

I am the Manager, Environmental/Industrial Hygiene, for Applied Materials, Inc., in
Austin, Texas. T am a custodian of records of Applied Materials, Inc., for groundwater testing
results conducted at Applied Material’s Austin facility.

Attached to this Affidavit are 2 disks containing electronic documents. The electronic
documents contained on these disks were received by Applied Materials, Inc., from Shaw
Environmental and URS, respectively. Also attached to this Affidavit are copies of records
received by Applied Materials, Inc., from PBS&J and Espey, Houston. The attached documents
were generated by the respective companies in response to Applied Materials’ request for
groundwater testing at its facility in Austin, Texas. These documents, or their paper equivalents,
are kept by Applied Materials in the regular course of business, and it was the regular course of
business of Applied Materials for an employee of Applied materials to receive and store these
documents. The records attached hereto are the original or exact duplicates of the originals.

M)&LuMé/

Affiant

P
SWORN TO AND SUBSCRIBED before me on the 2 { day of February, 2009.

Hipeey T, Hriss

Notary Public, Staté of Texas

S5, NANGY T. KARBES
IR Notary Public

i3 I3 SAAEOF TBXAS

| B> My Comm. Eip. 10-15:2000

IR G N D o WY

~|~"o 7

o,
L -

Notary’s Printed Name:

ﬁ/awcy T !’Jamés

My commission expires:

/0[5 [p7
7
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