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SOAH DOCKET NO. 582-06-2596
TCEQ DOCKET NO. 2006-0688-MWD

APPLICATION OF LAZY NINE § BEFORE THE STATE OFFICE
MUNICIPAL UTILITY DISTRICT AND §
FOREST CITY SWEETWATER § OF
LIMITED PARTNERSHIP FOR §
§

'PROPOSED PERMIT NO. WQ0014629001 ADMINISTRATIVE HEARINGS

THE OFFICE OF PUBLIC INTEREST COUNSEL’S EXCEPTIONS

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:
COMES NOW, the Office of Public Interest Counsel (OPIC) of the Texas Commission

on Environmental Quality (TCEQ or Commission), and submits the following Exceptions in the

above-captioned matter and would respectfully show the following:

L | INTRODUCTION AND BACKGROUND

On May 17, 2006, Lazy Nine MUD requested a direct referral' to the State Office of
Administrative Hearings pursuant to 30 TAC section 5 5.210(a) for a hearing on “whether the
application complies with all applicable statutofy aﬁd regulatory requirements.”> The ALJ issued
a Proposal for Decision received by OPIC on April 24, 2007, recommending that the
Commission find that the Applicant had met its burden of proof on all issues. OPIC agrees that |
the permit should be issued, but disagrees with two of the recommended draft permit changes. In
addition to the exceptions provided below, OPIC has attached its closing argument for the

Commission to provide a fuller discussion of the issues presented in the PFD.

: Applicant’s Ex. 3, Miertschin Ex. 3.

230 TAC § 55.210(b) (2006).
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1. Finding of Fact No. 76 regarding Special Provision 17.

As with all wastewater permits, the Draft Permit in this case states that “[t]he application
pursuant to which the permit has been issued is’ incorporated hérgin; provideci,l however, that in
the event of a conflict between the provisions of this permit and the application, the provisidns of
the permit shali cqntrol.”3 Domestic Worksheet 3.VO of the application s;tates that the proposed
land use in the land ap_t)lication area is “ranéeland With native grass, junipers, hardwood, and
athletic fields.”* In addition, the Supplémental Teohnical Réport for Trri gatibn Disposal in the
“application staies that “[a] relatively small ffaotibh of the tract méy be developed as athletic
fields bin the future':.”5 Any ’flrl‘tUre addition of “athiétic fields” to‘ thé aféa used b}ll the Applicént
for wastewater irriga_tibn faiées significant qﬁestions as to" how such a éhangé would be - )
processed. | | |

The ED reco gnized the potential problems with inclusion of réfcrences fo athletic fields

in the application, and included Special Provision 17° to provide that athletic fields could be

3 TCEQ Draft Permit No. WQ0014629'001 (hereinafter “Draft Permit”), Permit Conditions, No. 9, page 8; see also
Draft Permit, Permit Conditions, No. 1.b., page 6 (stating that “[t]his petmit is granted on the basis of the
information supplied and representations made by the permittee during action on an application....”).

4 Applicant’s Ex. 3, Miertschin Ex. 2, Worksheet 3.0.
5 Id. at Attachment X, 1.2.

6 op 17 states the following: “Should the permittee develop athletic fields using wastewater, the permittee shall
revise the permit, in a major amendment application, to indicate irrigation on public access lands and include the
athletic fields as part of the area to be itrigated with the effluent. The permit application shall include a revised
Final Irrigation Management Plan. The plan shall outline the location of the athletic fields, irrigation delivery

- method (spray or subsurface), the layout of the main lines of the irrigation system, the locations and coverage of
each spray nozzle, wastewater dosing schedule, a proposal to prevent freezing, rupture or averting mechanical
damage to the irrigation lines, and confirm the cover vegetation that will remove nutrients throughout the year. The
plan shall include a weekly schedule of monitoring and inspecting the physical condition of the irrigation fields for
any problems associated with surface runoff, erosion, and stressed or damaged vegetation, the results of which shall
be recorded in a site log book and retained on the facility property for inspection. The plan shall indicate that
corrective measures will be implemented immediately upon identification of problems related to surface erosion,
stressed or damaged vegetation, or problems in maintaining an annual vegetative cover system that will use
wastewater nutrients throughout the year.”
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added to the application area only through a major amendment to the permit. In response, the
Applicant requested that the ED reconsider this position regarding the need for a major
amendment and merely allow the Applicant to submit a letter of notification upon development
of the athletic fields. This “letter of notification” would include a revised Final Irrigation
Management Plan.” The ED provided the following response:®

The current permit application only mentions athletic fields, but does not provide

any other details in the technical reports, attachments or maps. Consequently, the

evaluation of the permit application does not include any proposed athletic fields.

We have no knowledge, for example, of the location and size(s) of the proposed

fields. A letter of notification cannot amend a permit. Further, inclusion of the

athletic fields to be authorized in a permit by simple notification bypasses the

public notice step. Consequently, the current language in Special Provision No.

17 is retained. '

The Applicant and the other settling parties have requested that the ALJ remove SP 17.
The ALJ agreed with the parties that this special provision should be deleted. He stated his
opinion that the provision does not enhance regulatory certainty or provide clarity because any
future attempt to add the athletic fields to the permitted application area would be processed n
accordance with the rules in place at that time. ° However, the language referring to the athletic

fields in the application has been incorporated into the permit through the permit conditions.'°

Deleting SP 17 disregards the ambiguity created by the application’s referencé to the athletic

7 Letter from Julian D. Centeno, Permit Coordinator, Municipal Permits Team, Wastewater Permitting Section,
Water Quality Division, TCEQ to Mr. Mike Willatt regarding Lazy Nine Municipal Utility District and FC
Sweetwater Partner, LLC, Draft TCEQ Permit No. WQ0014629001, dated March 31, 2006, page 3.

8 Id.

? PED at 26, 27.

10 TCEQ Draft Permit No. WQ0014629001 (hereinafter “Draft Permit”), Permit Conditions, No. 9, page 8&; see also
Draft Permit, Permit Conditions, No. 1.b., page 6 (stating that “[t]his permit is granted on the basis of the
information supplied and representations made by the permittee during action on an application....”).
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fields. Clearly, the ED saw the need to address this ambiguity and clarify that: (‘1)7thcathletic -
fields are not included in the permit, and (2) the addition of any new irrigation aréas can be done
only through a major amendment. Moreover, OPIC cannot envision any set of future rule

- changes that wbuld classify an Applicant’s inorease in its application area as anything other than
a major amendment.!! Furthermore, the language in SP 17 is similar to, but more specific than
the permit amendment language already included in Permit Condition 4 on Page 7 of the Draft

Permit. For these reasons, OPIC does not support the removal of Special Provision 17.

2. F indinglof Fact No. 77 regdrding Special Provision 18.

Currently, SP 18 of the draft permit provides that the Applicant must submit a
Wastewater Treatment Plant Err:ergency Plan to TCEQ that addresses how the facility will meet
the 30 TAC section 309.12(3)."> The pfoﬁzi_sion requires the permittee to “consider the case of
emergency storage of effluent-and/or containment structures around the treatmenf plant,

-emergency power generators, or lift _stations in the case of emergency shut down of the_plant or
failure of the effluent storage tanks.”lé The settling parties have requested the ALJ to revise the

sentence quoted above'® to state the following:

The Applicant will provide a spill containment system for the wastewater
treatment plant that will contain at least one day’s volume of wastewater flows

t However, if the Commission shares the ALJ’s concerns about the effect of future rulemaking, OPIC alternatively
recommends including the following language to the end of SP 17: “Notwithstanding the requirements of this '
provision, or any other provision of this permit or the permit application, any requests for changes to this permit
shall be processed according to the applicable laws and rules in place at the time of administrative completeness of
the application.” :

12 1d. at page 24.

B

14 Agreed Motion, Exhibit B, page 2.
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(700,000 gallons), spill containment devices for the lift stations that are inthe Bee

Creek Watershed, a backup power generator integrated into the electrical control

system of the wastewater treatment plant, and backup power generators integrated

into the electrical control systems of the lift stations in the Bee Creek Watershed,

and will equip the electric control systems of the wastewater treatment plant and

the lift stations in the Bee Creek Watershed with autodial equipment and with

visual and auditory alarm systems that will activate in the event of a power

outage.

In OPIC’s Closing Argument,'” we expressed concern that the mandatory emergency
specifications provided in the revised version of the last sentence of SP 18 may present a conflict
with a future approval process by the ED. By deleting the last sentence of SP 18 as it currently .
exists in the draft permit, and replacing it with a sentence that contains mandatory emergency
measure requirements, the permittee no longer needs to “consider the case of emergency storage
of effluent and/or containment structures around the treatment plant, emergency power
generators, or lift stations in the case of emergency plant shut down of the plant or failure of the
effluent storage tanks.” What the ED had requested in the Emergency Plan is no longer required
to be submitted in total because the revised last sentence specifies what the Settling Parties,
including the Applicant, apparently believe will be adequate and where those emergency

structures should be located (in the Bee Creek watershed).'® As written, the revised last sentence

of SP 18 directs the permittee to provide certain emergency measures in particular places, rather

1.5 Attached as OPIC’s Attachment A.

' The record is somewhat unclear as to whether pumps would be located in both the Barton Creek watershed and
the Bee Creek watershed. See Transcript page 416, lines 7-25, page 417, lines 1-17. However, Applicant’s Exhibit
12 shows that the entire irrigation area will be within the Little Barton Creek watershed. Therefore, it is reasonable
to assume that lift stations will be located within the Little Barton Creek watershed as well as the Bee Creek
watershed.
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than to submit an emergency plan to the ED for approval that congiders emergency measures in
the entirety of the Wastewajlter facili‘cy‘,17

Furthermore, the record ;céonfaiﬁs 1o ’d‘iS;cus‘sion by any of the numerous expeﬁs iﬁ: this
case regarding what :emergenby equipment is needed to meet the requirements of 30 TAC section
309.12. Bven if the Settling Parties requests are above and beyond the requirements of 30 TAC,
Chapter 317 as found in dicta by the ALJ ,18 the record gives no indicatio11 of the minimum needs
for meeting the rcquirémvents» of 30 TAC section 309.12 in terms of wastewater emergency
provisions, which is the section that the Emergency Plan is ultimately Supposed to address.
While QPIC has seridus concerns about the reservation of design spec'iﬁc:at_ions approval to a
time when the public is no longer involved, 30TAC, Chaptgr 317 is generally not the subject of
concern in this proceeding. .However, s_eétion 309.12 is certainly part of this ,prcheding.”fl“o the

extent that the ALJ believes the Settling Parties replacement language goes ‘above and beyqnd

the requirements, at issue in this proceeding, OPIC suggests th.at‘ he aqalyze that_language-under
the standard applicable to-this proceeding rather than afuture approval process. OPIC submits

that, under the applicable standard at issue in this proceeding (30 TAC section 309.12), neither

17 1 the Commission finds it appropriate to include the 'setflement provision in SP 18, OPIC recommends, at a
minimum to revise the Settling Parties requested language to the following: “The permittee shall submit a
Wastewater Treatment Plant (WWTP) Emergency Plan with the “Plans and Specifications for the WWTP” with
the summary transmittal letter required under Special Provision No. 4, above. The Emergency Plan shall address
how the facility will meet the requirements in 30 TAC section 309.12(3), regarding Site Selection to Protect
Groundwater or Surface Water, separation distance from the facility to points of discharge to surface water. The
permittee’s Emergency Plan submission shall include consideration of emergency storage of effluent and/or
containment structures around the treatment plant, emergency power generators, or lift stations in the case of
emergency shut down of the plant or faiture of the effluent storage tanks. Ata minimum, the permittee shall include
in its Bmergency Plan a spill containment system for the wastewater treatment plant that contains at least 700,000
gallons of wastewater flows, spill containment devices for the lift stations within the Bee Creek Watershed, a backup
power generator integrated into the electrical control system of the wastewater treatment plan, and backup power
generators integrated into the electrical control systems of the lift stations in the Bee Creek Watershed, and equip the
electrical control systems of the wastewater treatment plant and the Lift statiohs in the Bee Creck Watershed with
autodial equipment and with visual and auditory alarm systems that activate in the event of a power outage.” -

1% pFD, page 18.
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‘the Applicant nor any of the Settling Parties provided any disbuésion on the record as to what
1anguagé should be included in the permit to be enforced by the ED. Therefore, as the specific
’provisions requested to be part of the draft permit’s SP 18 could conflict with the ED’s future
approval process and the record provides no discussion of what emergency measures should be
taken at various locations throughout the facility site, OPIC continues to disagree that the revised
terms are appropriate for inclusion in the permit, though the parties are free to agree as to what
should be included in the Appliéant’s Emergency Plan to be reviewed by the ED. |
I CONCLUSION
For the reasons stated above, OPIC respectfully requests that the ALJ and the |
Commission not delete SP 17 and 18. However, if the Commission finds that further fegulatory
certainty is needed in SP 17, OPIC recommends the changes set out above in footnote 11. In
addition, if the Commiésion finds that it is appropriate to include the proposed changes to SP 18,
then OPIC requests that the Commission consider OPIC’s suggested changes to that language as
set out above in footnote 17.
Respectfully submitted,

Blas J. Coy, Jr.
Public Interest Counsel

By Ve, 77%) %207
J6U  Emily A. Collins
Assistant Public Interest Counsel
State Bar No. 24045686
P.O. Box 13087
Austin, TX 78711-3087
(512) 239-6823 (TEL)
(512) 239-6377 (FAX)
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'CERTIFICATE OF SERVICT

I hereby certify that on May 14, 2007, the original of the Office of the Public Interest
Counsel’s Exceptions was filed with the Chief Clerk of the TCEQ and a copy was served to all
persons listed on the attached mailing list via hand delivery, facsimile transmigsion, Inter-

Agency Mail or by deposit in the U.S. Mail.
Yot
S Vic McWherter
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Hon. William G. Newchurch
Administrative Law Judge

State Office of Administrative Hearings
300 West Fifteenth Street

Austin, TX 78701

Re: Application of Lazy Nine Municipal Utility District and Forest City Sweetwater Limited
Partnership for Proposed Permit WQ0014629001

SOAH Docket No. 582-06-2596

TCEQ Docket No, 2006-0688-MWD

Dear Judge Newchurch:

Enclosed for filing in the above-referenced matter is the Office of Public Interest
Counsel’s Closing Argument.
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/ J
N ' T /Aoy

O K Lol

\

Emily A. Collins, Attorney,
Office of Public Interest Counsel

Ce: Mailing List

Enclosure

REPLY T0: PUBLIC INTEREST COUNSEL, MC 1035 @ 17.0. Box 13087 © AUSTIN, TEXAS 78711-3087 € 512/230-6465

PO Box 13087 @ Ausling Texas 78711-3087 ¢ 512/239-1000 ¢ Internet address: www.tceq.state.tx.us



SOAH DOCKET NO. 582-06-2596

TCEQ DOCKET NO. 2006-0688-MWD iz 0 o0yt 21 ]
APPLICATION OF LAZY NINE §  BLFORE THE SEAFE-ORR OFF(F
MUNICIPAL UTILITY DISTRICT AND § e
FOREST CITY SWEETWATER | § OF
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PROPOSED PERMIT NO. WQ0014629001 § ADMINISTRATIVE HEARINGS

THE OFFICE OF PUBLIC INTEREST COUNSE]L’S CLOSING ARGUMENT

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:
COMES NOW, the Office of Public Interest Counsel (OPIC) of the Texas Commission

on Environmental Quality (TCEQ or Commission), and submits the following Closing Argument

in the above-captioned matter and would respectfully show the following:

L INTRODUCTION AND BACKCROUND

The Lazy Nine Municipal Utilify Dastrict (hereinafter “Lazy Nine” or “Applicant”) -
applied for a permit for a wastewater treatment facility irrigation permit on June 7, 2005." The
Applicant has proposed to locate-the facility approximately 6.2 miles west of the Village of Bee
Cave near State Highway 71 in Travis County to serve the Sweetwater subdivision,” The
proposed activated sludge process plant treatment units include bar screen, Qeratjon basiﬁ, final
clarifier, acrobic sludge digester, and chlorine contact chamber. The proposed facility in the
Interim 1 Phase will include a storage pond with a surface area of 2.5 acres and capacity of 64.5
acre-feel for storage of treated effluent prior to irrigation. The proposed facility in the Interim II

and Final Phase will include two storage ponds with a total surface area of 5 acres and a total

] Applicant’s Ex. 3, Miertschin Ex. 2.

2 . . . . . v .
Technical Sumimary and Executive Director’s Preliminary Decision, Applicant’s Ex. 8, Vahora Ix. 2.
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capacity of 129 acre-feet fo‘r- storage of trg:ated effluent prior to irrigation.:s The draft permit
authorizes disposal of treated domestic wastewater at a‘ maximum daily av‘emge flow of 0.18 .
million gallons per day via surface irrigation of 73.3 acres of non—pubhcv access rangeland in the
Interim I Phase, 0.44 MGD via surface irrigation of 179 acres of non—pﬁblié aéoess rangeland .'m :
the Interim II»'Phase, and 0.70 MGD via surface irrigation of 285 acres of non-public accéss
rangeland in the Final Phase.” The Applicant proposes to dispose of its treated wastewater via
irrigation to a disposal site in the‘drzi‘inage basin of Barton Creek in Segment No. 1430 of thev
Colorado River Basin.’
The Executive Director (ED) received Lazy Nine’s permit application on June 8, 2005,
and declared the application adfninistratively complete on July 29, 2005.% Lazy Nine published a
Notice ‘of Receipt of Applicaﬁ‘on and Intent to Obtain a Water Quality Permit on August 4, 2005,
in the Austin American-Statesman.” The Applicant published a Notice of Application and
Preliminary Decision on April 23, 2006, in the Austin American-Statesman.® The Applicant
published ﬁoticé of 2 Piblic Meeting on the proposed Watér Qllélii‘jty Ldnd 'Appliéaﬁon Permit on

June 23, 2006, in the Austin AmeiﬂicamSmtesman,9 and’a public meeting was held ot July 25,

Id.

41

5 Id.

6 Applicant’s Ex. 3, Miertschin Ex. 3.
! Applicant’s Ex. 3, Miertschin Ex. 4.
B Applicant’s Ex. 3, Miertschin Bx. 3.

? Id.
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2006. The ED mailed his Response 1o Public Comment on September 22, 2006. W On May 17,
2006, the Applicant requested a direct referral " 10 the State Office of Administrative Hearin g8
pursuant to 30 TAC section 55.210(a) for a hearing on “whether the application complies with all

. : 12
applicable slatutory and regulatory requirements.

1L TERMS AND CONDITIONS OF THE PERMIT

A. Preliminary Trrigation Management Plan

The Applicant submitted a “Preliminary Irrigation Management Plan” as part of its direct

S « L 13
case in this matter “because people were clamoring for it.”

Dr. Miertschin testified that the
Preliminary Plan submitted into the record was preliminary rather than “Fina]” because the
Applicant is still deciding what type of irrigation equipment to nse.” The City of Austin’s
engineer testified that the Irrigation Management Plan and Vegetation Management Plan should
be substantially complete before issuance of the permit to allow for public review of the plans. =
Ivir, Peacock further states that he is concerned that “changes in the design or operation will
invalidate the water and nutrient balance or other protections that are only outlined ip these

16
plans.”

10 Applicant’s Ex. 3, Miertschin Ex. 7.

. Applicant’s Ex. 3,‘Micrtschin Ex 3.
| 2 30 TAC § 55.210(b) (2006).

Yoy 372,

M Tl at 376.

1 peacock Prefile, City Ex. 1, page 5.

16, ,
" d.
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While the Applicant submitted the Plan as part of its direct case, OPIC sees no legal
means to make the Preliminary Plan binding by mere discussion on the record. There are often

unclear boundaries between requirements necessary for inclusion in a permit, and thereby

litigated dur'mg a contested cése 1!16aring, and the inforinaﬁon 1cquucd for future zipprovals. "
For example, while TCEQ rules Jeave design criteria and il'}:i gation nmimgcmém; approﬁals to
 another date,lx the draft permit illCludGS SP 11, which 1'equi1‘es the permittec to design spray
fixtures to disallow operation by unauthorized persoﬁnel. Requiring a specific management
practice or design criteria in the permit, however, does not open the ﬂo-o‘dga’;es to hold-a-

o

contested case hearing on all irrigation management needs and design criteria. However, the .
Preliminary Irrigation Management Plan provides useful information pertinent to issues that are v
clearly relevant o this proéeeding', including the potential for a discharge to surface water and

the ability of the Applicant t comply with certain requirements in the draft permit. In such

instances, OPIC has cited to the Prelithinary Plan in this Closing Argument.

B. Settlement Agreerrient

The Applicant, the City of Austin, and LCRA (hereinafter “‘settli,ng'parties”) entered into

a settlement agreement whereby those parties agree to issuance of the draft permit with several

17 TCBQ rules often do not make the timing of design and construction approvals clear. 30 TAC section 309,12
requires the Commission to evaluate a proposed site’s minimization of possible contamination of surface water and
groundwater in light of any proposed design, construction or operational features. 30 TAC section 309.12 does not
give any indication that a proposed design, no matter how detailed or final, should or should not be considered as
part of the wastewater permitting approval process. Texas Water Code (hereinafter “T'WC™) section 26.034 requires
submission of completed plans and specifications of disposal systems only “before beginning construction,” and
directs the Commission to develop rules for the review and approval of plang and specifications of such facilities.

30 TAC section 317.1 implements the mandate in TWC section 26.034, and is equally vague in the necessary timing
for submission of final plans. -

'8 T C § 26.034 (2006); 30 TAC § 317.1 (2006).
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chan gés. The same three parties transmitted the settlement agreement to the ALI and the other
© parties via an “Agreed Motion” that requests the ALJ “lo issue a proposal for decision that
recommends approval of the drafl permit...with the changes agreed to by the parties...” in the
setilement agi‘@@lﬂ(—;ﬂt.'9 The three parties agreed Lo changes to Special Provisions 16, 17, 18, 2‘0,
and 22. As provisions {o be incorporated into a permit and proposed and supported by an ALI’s
findings of fact and conclusions of law, rather than a simple agreement enforceable only among
the parties, the agreed upon changes must have some basis 1 the 1'5@01‘(1 and must include

language that the Executive Director can actively enforce. OPIC evaluates each of the specific

requests from the settlement agreement below.

1. Special Prm‘)isz'on 16

Special Provision (hereinafter “SP”) 16 of the draft permit, as submitted by the Executive
Director of the TCEQ) requires that the permittee submit a Final Irrigation Management Plan to
the TCEQ Waier Quality Assessment Team for approval or'modification prior to any application
of wastew’ater to the permitted area. The Applicant, the City, and LCRA have agreed to include
language in SP 16 that requires the Applicant té submit its Final Irrigation Management Plan to-
TCEQ at least 120 days prior to application of V\./astewater to the irrigation field.”" The City of
Austin provided testimony ﬂ'lat submission of the Plan 120-days prior to wastewater irrigation
will ensure that effluent application rates ahd i1'1'igzﬁi©ﬂ practices are commensurate with

supporting plant growth and avoiding off-site losses of effluent in surface water runoff or

v Agreed Motion of Lazy Nine MUD, Forest City Sweetwater Limited Partnership, the Colorado River Authority,
and the City of Auslin, Texas, n SOAH Docket No. 582-06-2596, filed December 12, 2006 (hereinafter “Agreed
Molion™),

20 Apreed Motion, Exhibit B.
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Jeaching of effluent below the root zone.”! Pres’umab]y, ED staff will review the Plan to ensure
that effluent application rates and irrigatic;n praétiées quppou plaﬁt growth and avoid a 1'Lﬁ1off or
Jeaching of effluent whether .the Plan is submitted 120 days prior to initiation of effluent
irrigation or, simply; prior to initiation of the appliéa’éién of efﬂﬁent to the irrigaﬁon field. While
the Draft Permit docs not appear to prohibit early submission of the Finaﬂ Irrigation Managemmﬁ
Plan, no party has provided a basis in th‘e record for TCEQ to expend its resources to enforce aﬁy

early submission of the Plan.

2. ‘Sj‘)ec“ial Provision 17

The settling parties have moved to delete Special Provision 17 from the permif. SP 17
requires that “should the permittéc develop athletic fields using wastewater, the permittee shall
revise the permit, in a major amendment ellpplication, to indicate irrigation on public access land
and include the athletic ﬁelds as part of the area to be irrigatéd. with the effluent.” The provision
also requires submission of a revised Final Irrigation Management Plan to accompany the major
amendmeﬁf ap.plicationt. SP 17 details speciﬁ; information needed by staff as part of the Plan to
complete the amendment application. Domestic Worksheet 3.0 of tilé application states that the
proposed land use_‘in the land ap?licdtian area is “rangeland with native grass, junipers,
hardwood, and athletic fields.”* In addition, the Supplemental Technical Report for Irrigation

Disposal in the applicaﬁon states that “[a] relatively small fraction of the tract may be developed

2! prefiled Testimony of Joan L. Balogh, PSS, CPSSc on Behalf of the City of Austin, November 20, 2006, City’s
Ex. 5, page 5. ‘

22 Applicant’s Ex. 3, Miertschin Ex. 2, Worksheet 3.0,
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as athletic fields in the future.”™ According to a March 31, 2006, letter from the Executive

Director 1o the Applicant, the Applicant requested that the ED revise SP 17 lo allow the

submission of a letter of notification upon development of the athletic fields that would include a

4

. o o . ) 2 . ; ~ , 25
revised Final Irrigation Management Plan.” The ED provided the following response™ {o the

Applicant’s request detailing his concern regarding the mention of athletic fields in the
application:
The current permit application only mentions athletic fields, but does not provide
any other details in the technical reports, attachments or maps. Consequently, the
evaluation of the permit application does not include any proposed athletic fields.
We have no knowledge, for example, of the location and size(s) of the proposed
fields. A letter of notification cannot amend a permit. Further, inclusion of the
athletic fields to be authorized in a permit by simple notification bypasses the
public notice step. Consequently, the current language in Special Provision No.
17 1s retained.
OPIC acknowledges that the draft permit, even without SP 17, does not authorize
irrigation of athletic fields, or “public access lands.”™ The permit.only authorizes irrigation of

“non-public access lands” in all phases.”® The City of Austin expressed concern that SP 17 is

redundant and “gives a false impression that a subsurface drip system has been reviewed and

2 14, al Attachment I, 1.2.

2 Letter from Julian D. Centeno, Permit Coordinator, Municipal Permits Team, Wastewater Permitting Section,

Water Quality Division, TCEQ to Mr. Mike Willatl regarding Lazy Nine Municipal Utility District and FC
Sweetwater Pariner, LLC, Draft TCEQ Permit No. WQ0014629001, dated March 31, 20006, page 3.

2

26 Agpreed Motion, Settlement Agreement, Exhibit A, page 1; see also 30 TAC § 309.20(b)(1) (2006) (requiring a
certain degree to treatment for land accessible to the general public); Email communication from James Miertschin
to Julian Centeno, dated June 30, 2006, re; Lazy Nine MUD comments, Applicant’s Ex. 3, Miertschin Ex. 3,

Volume 1 (stating that “[t]he proposed irrigation area will be fenced to discourage public access, and signage will be
provided Lo prohibit trespassing and state that irrigation with reclaimed water occurs™).
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approved for the site,””’ Howcvel given the dialogue that occurred between the Applicant and
the ED as well as the vague r eferences to athletic fields in the apphcation OPJC does not find |
~ any harm in the inclusion of SP 17 in the pe1m1i OPIC also does not agree that the requirement
to apply LOI a nia] or améndmom upon dovdopmem of athleuc fields 1mphcs that a subsurface
drip irrigation vystcm has been ]CVICWG(] and clp]JIOVBd Indeed, ST) 17 requires a ma]m
amendment appiication accompanied by a 1i3v1sed Fma] Irni gjation Mcmfigjcmcm Plan that
includes information 1‘6ga1'ding the “irrigation delivery method (spray or subsurfacie)” for review
and appioval In a.dditlon, SP 17 serves both the public mterest and the Apphcant s 1nterest in
regulatory certainty. SP 17 details exactly what needs to ocelr for the Applicant to irrigate
athletic flelds in the future and, thereby, pilté the Applioaﬁt oii ii,(itioe as to its responsibilities
and allows the public to have cleai expect’thons of what may oocui at the site. SP 17 dlqo
provides a clearly understanddble enforcement mechanism for staff. Therefore, OPIC finds no

" peagon in the record to delete SP 17 as 1equested by the setthngj parties.

3. S]i)ecial Proﬁision 18

Currently, SP 18 of tii.e draft f)f:rmit pi'bvides' that the Applicant must submit a
Wastewater Treatment Plant Emergency Plan to TCEQ that addresses how ilie facility will meet
the 30 TAC section 309.12(3).% The provision requires the permittee to “consider the case of

emergency storage of effluent and/or containment structures around the treatment plant,

27 prefiled Testimony of Edwafd D. Peacock, P.E. on Behalf of the City of Austin, November 20, 2006, City Ex. 1,
page 4, namber 3.

2 Agreed Motion, Settlement Agreement, Exhibit A, pages 23-24.

» 1a. at page 24. '
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emergency power generators, or lift stations 1n the case of emergency shut down of the plant or
failure of the effluent siorage tanks.”" The settling parties have requested the ALJ to revise the
sentence quoted above’ 1o state the following;

The Applicant will provide a spill containment system for the wastewaler

treatment plant that will contain at least one day’s volume of wastewater flows

(700,000 gallons), spill containment devices for the lift stations that are in the Bee

Creek Waltershed, a backup power generator mtegraied into the elecirical control

system of the wastewaler treatment plant, and backup power generators integrated

into the electrical control sysiems of the lift stations in the Bee Creek Watershed,

and will equip the electric control systems of the wastewater treatment plant and

the 1ift stations in the Bee Creek Watershed with autodial equipment and with

visnal and auditory alarm systems that will activate in the event of a power

outage.

While the settling parties certainly addressed the components of emergency operations
discussed in the last sentence of SP 18 and the proposed revision does not revoke the
requirement that the permittee submit an Emergency Plan to the ED, OPIC is concerned that the
ED’s fmal approval of the design criteria (including the Emergency Plan) and the requested
permit provision may conflict with each other.®* 1t is certainly possible that the ED may approve
each of the proposed emergency control measures proposed by the settling parties upon
submission of the summary transmittal letter, However, OPIC cannot support a permit revision

that would potentially conflict with a future appro?a] process. As currently written in the draft

permut, the last sentence of SP 18 simply provides Emergency Plan submission requirements

3 1d.

7! Agreed Moltion, Exhibit B, page 2.

2gp g requires the Bmergency Plan Lo be included with the “summary transmittal letter réquired under Other
Requirement ltem 4 above.” OPIC reviewed the draft permit to try to locate “Other Requirement e 4,” and
believes thal the ED was referring to SP 4, which requires submission of a summary transmittal letler in accordance
with 30 TAC section 317.1. The ED must approve plans and specifications submitted, including the summary
transmitial letler, pursuant to 30 TAC section 317.1(a)(3)(D), (B), (4) (2006).
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with a description of the information needed to complete the Emergency Plan portion of the
summary transmittal letter. The setiling parties cannot attempt to bypass the Chapter 317 design
criteria approval process by simply n{andating their preferred design in a permit approval process
in which the ED is not participating. T herefore, OPIC cannot agree that their terms are.
appropriate for inclugion in the permit, though the parties are frec to agree as to what should be
included in the Applicant’s Emergency Plan to be reviewed by the ED.

4. Special Provision 20

Currently, SP 20 of the draft pe:rmit33 requires the following: |

Vegetation shall be established and well maintained throughout all months of the

year. The permittee shall establish and maintain Common Bermuda grass ot other

managed cover grasses in the application areas and over-seed with rye grass to

maintain an annual vegetative cover, Common Bermuda grass will be cut to

maintain 2 maximum grass height of 10 inches and a minimum grass height of 4

inches, Grags cuttings shall be removed from the application areas. Any areas

that will receive wastewater and contain surface rock fragments greater than 50%

shall be amended with fill soil to support and maintain vegetation cover

throughout the year.

The ED changed the originally proposed language in SP 20 allowing a. cover crop of .
native grasses due to various public comments regarding nutrient concerns. In the ED’s
Response to Public Comment (hereinafter “RTC”), he states that the “vegetative cover has been

expanded to include common Bermuda grass to ensure crops capable of utiliziﬁg the effluent

nitrogen without accumulation in the root zone (Special Provision No. 20),”34 Before the draft

3 Agreed Motion, Settlement Agreement, Bxhibit A, page 24,

H Applicant’s Bx. 3, Miertschin Ex. 7,‘Executive' Ditector’s RTC, .dated September 22, 2006, Response 10. The ED
farther states that the growing and harvesting of common bermuda grass “ensures that a crop nitrogen requirement
of more than 100 Tbs total nittogen per acre per year, which can utilize the nitrogen in the effluent, can be achieved.”
Id. at Response 11. :
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permit was revised in the RTC, the draft permil contemplated irrigated crops to consist of native
grass, junipers and hardwood, and SP 20 required over-seeding of a4 cool season grass during
~ . . . - 3'5
cool-season dormancy of native grasses 1o ensure proper nutrient uptake during that season.” SP
20 also required, and currently requires, that the permitiee amend arcas of the irrigation field that
have surface rock fragments greater than 50% with {ill soil “to supporl and maintain vegetation
o o
. E ) 2330
cover over an annual schedule,
1 : - : 37 : .

The setthng parties request revisions to SP 207 to state the following:

Vegetation shall be established and well maintained throughout all months of the

year. The permittee shall plant a mix of tall and mid grasses, primarily but not

wholly consisting of grasses and forbs that are native to the area, including by

way of example, Big bluestem, switch grass, Indian grass, little bluestem, side

oats gamma, Green Sprangletop, Texas winter grass, and eastern gamma grass in

the applicable areas to maintain an annual vegetative cover. Grasses will be cut at

least annually. Grass cuttings shall be removed from the application areas. Any

areas that will receive wastewater and contain surface rock fragments greater than

50% shall be irrigated in a manner that will prevent surface runoff from the

permitted area.

The combined testimony of Dr. Wilding, Dr. Wilcox, and Dr. Woodruff provide ample
support for the request to revise SP 20 to require a mix of native grasses rather than a common
bermuda cover crop. Dr. Wilcox, a rangeland ecologist with a specialty in eco-hydrology,

recommends use of a mix of native and introduced vegetation to consume the nitrogen from the

effluent.”® Based on field studies, Dr. Wilcox observed King Ranch Bluestem (hereinafter

» Applicant’s Ex. 8, Vahora Ex. 2, Draft Permit, Page 24.

( , S
2 1d.; Agreed Motion, Setllement Agreement, Exhibit A, page 24,
3 Agreed Molion, Settlemen! Agreement, page 2,

¥ prefiled Testimony of Dr. Bradford P. Wilcox on Behalf of the Applicants, October 30, 2006, Applicant’s Ex. 10,
page 15,
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“KRB”), an introduced species, alroady established on the irrigation site.” As KRB is highly
productive and already established, Dr. Wlloox 1eoommends the use of K_RB instead of oommon
Bermuda thummg of cedar already on site, maintenance of oak trees, and overseeding of a mix
of native grasses and forbs.*® Dr. W\ﬂcox descnbes the use of naﬁve veoemu\/e cover and well-
adapted 11111oduoedvqp001es, as beneficial both eeologleal y and 17}/(1]0]0{31(16\,1])/ 4 According to
Dr. Wilcox, while common ber mudo may mqune Lhe addmon of numents beyond that ncluded
in the irrigation effluent, a mix of herbaceous plants and trees will consume the nutrients applied
throughout the soil profile and restore the natural cover oondmons to lower the flooding potential
and result in © oleanel” stormwatel n the stl eam channel and lessen erosmn

In addmon, Dr. Wlldmg tesuﬁed that the soil depths oocumng in the irrigation field “are
adequate to support a vigorous: growth of vegetation glven amendments of fertilizer indigenous
to the Wastewate1 products and added supplemental water to overcome periods of soil moisture
deficiencies during drought prone chmatle pellods Wlth reffard to the sufﬂolenoy of the s0il
4o deal with nutrients, Dr. Wilding testified that the soils on the il gatlon site are “often 50
percent Or-TNOoTe céioiﬁm cérbonate equivalent” and im'medi'ately illbsorbs”ph()sphorus very close

to the surface™ Without the presence of erosion, the high phosphorﬁs absorbency in the soils

i

¥ 1d.

40 14 at 15-17.
N 14 at 16-17.
2 14, at 16.

43 Applicant’s Ex. 1, Prefiled Testimony of Dr. Larry Wilding on Behalf of the Applicants, October 30, 20006, page
43, T

Mo at 124-127.
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prohibits the movement of phosphates to surf@w or groundwater.” Furthermore, Dr. Wilding
lestified that the soils on the site are in desperate DSG(J of water, nitrates, and phosphates.%

While Dr. Wilcox described the application rate of nitrogen on the irrigation site as somewhere
between 66 and 80 pounds per acre,” Dr. Wilding stated that sites on the iirigation field that he
observed could accommodate “up 1o 150 pounds of added nitrogen on a yearly basis”™™ if the
application rate and dosing schedule cited in the preliminary irrigation management plan are
followed.”” Dr. Wilcox’s prefiled testimbny cites a nitrogen load 1n the effluent of 03 pounds per
acre per year and an annual nitrogen uptake for the proposed native and introduced \/egetzxti Ve
cover of approximately 100 pounds per acre.”’

The Applicant also put on expert tesﬁmony regarding the expected movement of water on
the imrigation site that sﬁppoms revision of SP 20 to require a miixed cover crop of native
vegetation and introduced species. Dr. Wilding testified that an aquitard' underlying the site
prevents movement of water mmto groundwater and acts as a perched water table that rédllcés

nitrates to gases before they would mobilize to surface or groundwater.” Similarly, Dr.

Woodrnff testified that low—peimeabihty bedrock layers will restrict water to lateral, rather than

Tr. at 56-57.
J‘l". at 309, lines 5-17.
Tr. at 57.
Ty 2t 60-66. See 'a/.s'() Applicant’s Ex. 1, Wilding Ex. 8.
U ilcox Prefile, Applicant’s Ex. 10, page 19.

Sy a1 127141,
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vertical, movement.”? However, Dr. Woodruff expects, anci Dr. Wilcox and Dr. Wilding seem to
agree, thd deep-rooted vegetation, such .as larger grasses, oﬁk and cedar trees requested in the SP |
20 proposed revision will intercept moisture and nutrients in these lateral movement zones.>
Based on the testimony provided by Dr. Wilcox, Dr. Woodruff, and Dr. Wilding, OPTC supports
the seftling parties requested revision of SP 20 regarding the appropriate cover crop for the
irrigation field. |

The record algo supports ll*emova,] of the language requiting so%.l amendments in areas A
with surface rock fragrheﬁts greater than 50%. Dr.: Wﬂd'mg testified that the addition of topsoil
to the surfa.c;G rock fragments will have a host of negative effects on so0il hydrological function, -
soil stability, and erosion due to the formation of a hydrological barrier between the -natur'al soii
surface and amended materials** Dr. Wilcbx believed that importation of soil would “likely set.
back vegetaﬁdn production” on the site.> Furthermore, D:'r; Wﬂding stated that the rock |
fragments 1'efefenoed 1 SP 20 are actually fragments of decomposed secondary cemented
caliche or softﬂmestone fragments that have “water retention and other soil qualities favorable
for remediaﬁon of treated spray effluents.”® Rather than iorovide soil ameﬁdments for these
areas, Dr. Wilding recommends using the native soil conditions and reducing the effluent

“application dosing rates from one-inch per day to “a lesser number” to appropriately

52 prefiled Testimony of Dr. Charles Woodruff, Jt., on Behalf of the Applicants, October 30, 2006, Applicant’s Ex.
- 6, page 11. ' .

53 Id.; Wilcox Prefile, Applicant’s Ex. 10, page 16; Tr. at 137,
5 Wilding Prefile, Applica'nt"s Ex. 1, page 45.
35 Wilcox Prefile, Applicant’s Ex. 10, page 13.

56 Wilding Prefile, Applicant’s Ix. 1, page 45.
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accommodate areas with over 50% rock cover.”’ Dr. W ilding stated during cross-examination
that the nominal effluent application rate of 0.5 inch per day, followed by two days rest, with
adjustments to the effluent application rate and dosing schedule during the summer and winter
seasons, provides an irrigation management approach that is consistent with the capability of the
soils and vcgetzﬂioﬁ on the site to accommodate the effluent application rate throughom the
entire irrigation site,®

Furthermore, Dr, Wilcox testified on rebuttal that “fhe presence or absence of rocks on
the surface is not necessarily a good indicator of soil depth or soil infiltration capacity.”’
Perhaps the most persuasive testimony that the soil amendment language should be deleted and
inigation should be allowed in areas with stony soil conditions came from Dr. W ilding’s rebuttal
testimony. Dr. Wilding testified that “[i]mrigated effluents that may strike the rock surfaces will

89 Dr. Wilding further

run off, but will be immediately absorbed by adjacent soil conditions.
testified that “[a]djacent soils may have limited water holding capacities but water transmission
oharactéristi'cs are excellent and sometimes better than soils wifhﬁféwer stones. In areas where

soils have‘lower water retention capacity, we have already reduced effluent application rates to

accommodate these conditions.”®’ Dr. Carlile, for LCRA, appears to agree that the mfiltration

rales of the soil will allow irrigation as proposed in the Preliminary Plan over the entire irrigation

37 1d.

Ty 05, lines 7-14, 60, lines 8-24; see also Rebuttal Testimony of Dr. James Miertschin, P.E., on Behalf of the
Applicants, December 13, 2006, Applicant’s Ex. 13, Miertschin Rebuttal Ex. 1, page 2 (providing a summary of the
reasons thal variable effluent dosing zones arc not appropriate),

¥ Rebutta) Teslimony of Dr. Bradford P. Wilcox on Behalf of the Applicﬁnts, December 7, 2006, Applicant’s Ex,
11, page 4.
60 L

Applicant’s Ex. 2, page 4.

! I1d.
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field.®* Whlle Dr. Carlile testified that the Applicant may need to include information in the
Final Trrigation Mcmagcmem Plan 1Cch du;g the dblh’ry of any pl oﬁosed jrrigation a 1pphcat10n
equipment to appropnately apply effluent to steep slopes this testrmony appcarq to be based on
the need to 1solatc zones where. lower “]oadmg rates are necded ? Dr. Wlldmg and Dr.
Wilcox’s testimony cited above, howevel cstabhshes that thc wor ‘31“0:190 scenario apphcmon
rate proposed in the Preliminary Plan can be. applicab]e over the entire field without the need for
isolated zones with lower application rates. If any doubt exists that the steep slopes ancl.shal]é)w
.soﬂs should ilave th‘c»s"ltme applmahon rate as the ‘rest of the irrigation field, OPIC suggests
“including a specml pmV1s1on in the perrmt to require the Apphcam o submit mformatmn in the
Fmal Imgzmon Mz;nagement Plan reg"trdmg the ablhty of any ploposed 1rr1gat10n apphoatmn )
equlpment to qppropuately apply efﬂueni to those potentlally sensltwe areas.

The sum of tesumony from D1 Wﬂdmg dlld Dr Wilcox s‘h63w3 that the pfésenoe of 1o cky
soil doeé ﬁot nccessauly 1nd1cate either so11 deptﬁ or soil 'iﬁﬁitfa‘tion capacify. Therefore, not
only would soil amendments result in erosion and othcr soil conditions unable to appropnately
accommodate the efﬂuen’c apphed but the apphcation rate for the cnt;re 1rr1gat1011 site, including
areas Wlﬂ'l over 50% surface 1oc,k covet, should not result in the migration of nutrients té

groundwafer or surface water. Acoordingly, OPIC agrees with the settling p'artie‘s’that the

language in SP 20 regarding soil amendments should be removed.

62 prefiled Testimony of Dr. Robert Carlile, LCRA Ex. 1, page 6.

63 Tr. at 672, lines 2-8.
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5. Special Provision 22

The Jast requested change by the settling parties deals with the expansion and addition of
buffer zones within the wastewater LLpleuatlon site. Currently, the drafl permit prohibits
application of effluent™ on the following areas:

(a) A 200-Toot buffer between wastewaler application and the centerline
‘of Little Barton Creek or the width of the 100-year floodplain,
whichever 1s grealer;

(b) A 50-foot buffer beiwu,n wastewaler a)phumon and the centerling of
the two intermitient streams and valley area or the width of the 100-
year floodplain, whichever is greater.

The settling parties have requested that the ALJ revise SP 22 to require a 210-foot buffer
between anstewatér applioationv-and the centerline of Little Barton C1‘Qe]< where the width of the
floodplain is not gTéater. - The settling parties have also requested the addition of two more area’s
where effluent application would be prohibited: (1) 150 feet from the center of a “wetland” area
south of the ranch building, and (2) a 1.9 acre area in the northwest comer of the irri gationv field
that consists of an outcrop of broken rock. Although not associated with the settlement
agreement, Dr. Miertschin also testified that the Applicant also has plans to exclude areas of the
irrigation field with a 12 percent gradient or greater from any application of efﬂulent.65

Adding and expanding buffer zones is generally more prote.ctive of human health and the
_enviromment, however, these proposed revisions raise concerns regarding the reduction of
acreage Tor irrigation acreage available. Dr. Miertschin’s Supplemental Technical Reporf for

Irrigation Disposal ™ states that “[t]he effluent application rate from the water balance analysis is

64 : . o
> Apgreed Motion, Settlement Agreement, Exhibit A, page 25.

O3 1y a1 474-475,

60 . R . . ; . . .
" Applicant’s Bx. 3, Mierischin Ex. 2, Attachment K, 2.1 Water Balance, Minimum Iirigation Area (page 3).
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used to determine the minimun irrigation area needed for a Spéciﬁc design flow.” Dr. Carlile
testified that irrigation acreage congtitutes part of a basic calculation to determine the applioati.on
rate.®’ Furthermore, the ED has requested clariﬁcatioﬁ as to the exact number of acres that the
Applicant proposes to iri gate.® According]y, OPIC is uncertain as to whether irri gélﬁbh field
acreage can simply be changed without further analysis éf the effects on other pm‘té of the
application-and the draft permit.

Fven as laté as the second day of the hearing, Dr. Miertschin téstiﬁedl that 285 acres will
be availabie for irrigation after all the buffers are taken ;into‘ account.”? While the settlement
agreement was executed only a few days earlier than the hearing, the draft permit also considereci
the availability of a 285-acre irri gation field. Clearly, Dr. Miertschin was not accounting for the
1'educéd z#}reage of the irrigation ﬁeldv included irllzthév getﬂement agreémcn’t in answering Mr.
Henry’s question at the heaﬂné.m | OPIC has coh;ﬁenis that the reduction of acreage available for
wvastewater irrigation application may affcot. the effluent application rate. Thefefo're, OPIC
requests that the AL either re-open the record for the purposé of allowing the setﬂing parties to
establish the effect of the proposed change to bufferion_e requirements on available irrigation

field acreage and application rates, or deny the requested revisions and additions to SP 22.

67 Ty, at 663, lines 23-25, to 664,
68 Applicant’s Ex. 3, Miertschin Ex. 5, page labeled A1-2, number 5, page labeled A2-1, number 15.
%9 Ty, at 474,

7
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C. Special Provision No. 21

As currently waritlen by the Executive Direclor’s Staff, the Draft Permit’s firsi paragraph
of Special Provision No. 21 " requires the following:

Subsequent Lo nitiation of land application and annually thereafier, the permittee
shall obtain representative so1l samples from the root zones of the land application
area. Composite sampling techniques shall be used. Each composite sample shall
represent no more than 80 acres with no less than 15 subsamples representing
each composite sample. Subsamples shall be composited by like sampling depth
and soil type for analysis and reporting. Soil types are soils that have like topsoil
or plow layer textures. These soils shall be sampled individually from 0 to 6
inches, 6 1o 18 inches, and 18 to 30 inches below ground level. The permittec
shall sample and analyze soils in December to February of each year. Samples
shall be taken within the same 45-day time-frame each year.

Dr. Larry Wilding recommended that Special Provision No. 21 of the Draft Permit should
be revised to require a soil collection procedure that will provide more i‘epresentative results than
the procedures included in the Executive Director’s Draft Permit. Dr. Wilding specifically
recommended the following procedure:”

Samples should be collected by genetic horizons so depth trends in soil physical

and chemical properties can-be determined without confounding among different

A, B, and C soil horizon zones. Data from genetic horizon sampling can be

recalculated to standard depths of 0-6,” 6-12,” 12-18” by weighting the results

sampled by genetic horizons with the thickness of respective horizons from

similar soil types sampled. It is recommended that a licensed Professional

Geoscientist with specialization in the area of Soil Science be contr acted to
conduct the soil sampling requirements.

Upon further questioning, Dr. Wilding stated that the language recommending the use of a

Professional Geoscientist was stated only as a recommendation due to the impracticalities of

n Agreed Motion, Settlement Agreemenl, Exhibit A, page 25.

2 prefiled Testimony of Dr. Larry Wilding on Behalf of the Applicants, October 30, 2006, Applicant’s Ex. 1,
Wilding Bx. 1-8, page 48. )
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obtaining guch a professional with a specializaﬁon in Soil Science.” Dr. Wilding’s preferencc to
require the Apphcam to use a Professional G@osclcﬂhsﬁ with a specialization in 8011 Sc,xenoe 18
based on the spccmlucd knowlc,dge needed to perform the mandaiory Samplm g plocedule that
Dr. Wilding recommends in the rcv1ch mng,uwe Howevel Dr. Wﬂdmg also states that as
1ong as sampling is done using genetic horizonation, h"ig original iﬁtént to a\}bid confo'un.cll‘ing
data sets would be aooomphshed | |

While the Applicant’s attorney 1%11.61 staicd on the lGCOld Lhai the Applicant supports
revision of the Draft Permit 1anguag,e to include Dr. Wilding’s language w1th the excepmon of the
Jast sentence, © the Pl otestants asseried on the record that 2 hoensed Plofessmnal Geosmentlst
should be us'ed due to Dr, Wilding’s testimony regarding the h@ightencd ethical standards that
such licensure entails,” OPIC agrees that it would preferable to use a Profcssmnal Geosmen’ust

78

with a specialization in Soil Science to conduct the sampling,”” However, given the

impracticalities and, therefore, unenforoeable nature of requiring‘the use of such a professional

vt 26-28.

74 Id.

5 e at 27,
76 1. at 28-30.
7Ty at 34,

78 TCEQ regulations provide that “[soil sjampling procedures shall emp loy accepted techniques of soil science for
obtaining représentative analytical results.” 30 TAC § 309.20(b)(4) (2006). Therefore, OPIC agrees that both the
jmplications of having ethical standards as a Professional Geoscientist as well as the TCEQ requirement to use
“accepted techniques of soil science” bode well for requiring a Professional Geoscientist with a specialization in soil
science. v :
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when so few are available,”” OPIC only recommends that Special Provision 21 include sampling
requirements using genetic horizonation with language similar to that proposed by Dr, Wilding,
OPIC proposes the following modified language that differs from Dr. Wilding’s proposal only 1o
the extent that OPIC finds our language more legally thorough and inclusive. OPIC notes that a
good deal of the language proposed below has been adapted from Dr., Wilding’s proposal and
: . . U 0

language provided in the Preliminary lrrigation Management Plan,®

Subsequent Lo initiation of land application and annually thereafier, the permittee

shall obtain representative soil samples from the A horizon and upper B horizon

of the same genetic type as far as a total depth of 24 inches. Composite sampling

techniques shall be used. Each composite sample shall represent no more than 80

acres with no less than 15 subsamples representing each composite sample.

Subsamples shall then be composited by genetic horizon and soil type for analysis

and reporting. The permittee shall sample and analyze soils between December

and February of each year. Samples shall be taken within the same 45-day time-
frame each year.

.  CON CLUSION
OPIC respectfully requests that the ALJ incorporate the revisions describea above to SP
20 and 21. OPIC also recommends deletion of SP 16, but 1‘equesf_$ that the ALJ not delete SP 17
and‘ 18. If the AL finds that expansion of the buffer zones requested by the sétﬂimg parties 1s
appropriate, OPIC requests that the ALT either re-open the record for testimony regarding the
effect of expanding the buffer zones on the irrigation acreage and any related effects to the

annual effluent application rate.

OPIC also submits that the Applicant should be encouraged to use a Professional Geoscientist, when possible, by
the sheer reality that samples that do not comply with any mandatory genetic horizon sampling procedures in the
permil are subject to scrutiny through enforcement by the TCEQ and, possibly, federal citizen suit actions.

80 ., . . . . . . Lo . .
Preliminary Irrigation Management Plan, Lazy Nine Municipal Utility District, Applicant’s Ex, 1, Wilding Ex. &
page 12,

H
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Respectfully submitted,

BlasJ. Coy, Jr.
Public Interest Counsel

By / gﬂml 4 - d///p_\ =

Emily A. Collins

Assistant Public Interest Counsel
State Bar No. 24045686
P.O.Box 13087

Austin, TX 78711-3087

(512) 239-6823 (TEL)
(512)239-6377 (FAX)
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CERTIFICATE OF SERVICE

1 hereby certify fhat on Januar y 29, 2007, the original oﬁh& Office of the Public Interest
Counsel’s Closing Argument was filed with the Chief Clerk of the TCEQ and a copy Was ser ved
{0 all persons listed on the attached mailing list via hand delivery, facsimile transmission, Inter-

Agency Mail or by deposit in the U.S. Mail.
/ ///[ /,‘//( // //‘//‘ PR

L‘muly A. C ollms
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