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APPLICATION OF LAZY NINE BEFORE THE STATE OFFICE
MUNICIPAL UTILITY DISTRICT AND _ OF (L CFFCE
FOREST CITY SWEETWATER ADMINISTRATIVE HEARINGS

LIMITED PARTNERSHIP FOR
PROPOSED PERMIT WQ0014629001
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: PROTESTANTS’ EXCEPTIONS :
TO THE ALJ'S PROPOSAL FOR DECISION AND ORDER
ISSUED ON APRIL 23, 2007

COMES NOW, the Protestants, Hazel A. Sanchez, in proper person, William H. Cahill,

- _ John Hatchet ik oroper person, - |
through undersigned counseland the Travis ettlement Home Owners Association, through
its authorized officer, (hereinafter collectively sometimes referred to as “Homeownersf’), and

present this the Protestants’ Exceptions.

SUMMARY OF EXCEPTIONS

Homeowners except to the proposal for Decision and Order issued by Administrative
Law Judge William G. Newchurch on April 23, 2007, on the following grounds:
L Draft Permit in Violation of Finality Rule: |

The proposed permit — especially with regard to the preliminary irrigation plan, lack of
planning for the second and final phases of the proposed permit, the lack of an
emergency plan, and the conflicting -evidence regarding the number of acres to be
irrigated - is so vague as to make it impossible to assess whether the activities
proposed in the permit application would pose an unreasonable risk of contamination of
surface and ground waters and therefore in violation of 30 TAC 309.12 - rendering the
permit non-final. : : . o

. Need, Capacity and Regionalization.

i, The Judge Improperly Relied on Testimony of ihe Executive Director’sy staff to
Carry Applicants’ Burden of Proof.



V.

VI.

VIL.

The Change in Applicant Name is a Major Amendment to the Permit.

The Record Reflects Only Contradictory Evidence Regarding the Alleged
Authority of William Gunn to Apply for the Permit on Behalf of Lazy 9 or Forest
City Sweetwater Limited Partnership.

The ALJ Errs in Determining that the Applicants Sufficiently Investigated the
Geology of the Proposed Sewerage Treatment Plant (STP):

The proposed STP site is next to or underlain with a fault that poses unreasonable risks

‘of contamination to ground and surface waters contrary to 30 TAC 309.12.

Improper Apportionment of Transcript Costs.

The Judge’s proposal that Protestant's pay one-half of the transcript costs was made
without any discussion, argument or evidence taken concerning the obligation of
payment of these costs, and the Judge’s proposal is in th‘e nature of a penalty against

Protestants for which there is no legal authority.

FACTS CONCERNING PROPOSED STP FACILITY

On June 8, 2005, Lazy Nine Municipal Utility District (“Lazy 9”) and the co-permittee,

Forest City Sweetwater Limited Partnership (hereinafter sometimes referred to as “Forest City

- LP") (hereinafter sometimes collectively referred to as “Applicants”) applied for a Texas Land

Application permit, proposed Permit Number WQ0014629001 (the “Proposed Permit”) for the

construction and operation of a sewage treatment plant (“STP”) facility.

The application was declared administratively complete on July 29, 2005, although

additional information was received concerning the application on July 21, 2005, July 22, 2005,

January 23, 2008, January 25, 2006 and February 28, 2006.

Public meeting was held on July 25, 20086.
Issuance of current draft permit did not occur until August 1, 2006

Applicants requested a direct referral of the Proposed Permit application to SOAH under



30 TAC 55.210. Preliminary hearing in this cause was held on August 7, 2006. The contested
case hearing was held on December 11, 12 and 13, 20086.

Administrative Law Judge William G. Newchuroh submitted his Proposal for Decision

and Order on April 23, 2007.

Lazy 9 does not own the land on which the STP is to be located or the land on which
the sewage effluent is to be applied. |

Accbrding to the current draft permit, the Lazy 9 STP will be located approximately 6.2
miles west of the Villége of Bee Caves near State Highway 71, Travis County, Texas..

The irrigation site is to be located on the south side of State Highway 71 approximately .
3 ‘miles west of the Villagé of Bee Cave, Travis County, Texas, and on the Edwards Aquifer
Cont'ributing Zone. v

The proposed STP is Iocafed on the bank of Bee Creek, just south of Hig‘hv;/ay_71.

The nearest watercourse to the effluent disposal or irrigation site to which rainféll runoff
might flow is Little Barton Creek.

According to the Proposled Permit, Sweetwater is projected to have 2,250 connections
at full build-out - at completion of the final phase, which is not projected to be completed until
A.ugu‘st 2012 (aésuming the first‘ phase was completed by December of 2006)." The flow
assumed by Applicants is 300 gpd per connection,’and an average daily flow rate upon
buildout (through the third phase) of 700,000 gpd,kfc.nr an estimated 2550 LUE's. The total

wastewater volume projected by Lazy 9, if such volume is ever needed, is not projected to be

! Supplemental Technical Report for Wastewater Treatment Plant prepared by James Miertschin & Associates,
Inc. on June 3, 2005.



needed until well over five years after the first phase.

The first phase is projected to have 550 connections with an average daily flow rate of
only 180,000 gpd. Sewage disposal was estimated to commence in December of 2006.

The second phase is projected to have 1400 bonnections with an average daily flow
rate of 440,000 gpd. Sewage disposal was estimated to commence about two years after the
first phase, by August, 2008.2

~ There are other wastewater treatment plants within three to five miles of the areas to be
serviced by the proposed STP facility. One plant is the Lake Pointé WWTP (now owned and
operated by LCRA), which recently obtained a permit for increased capaéity, likely to a
capacity of 1,000,000 gallons per d:ay, leaving approxirﬁately 860,000 gallons per day of
available capacity.

Other wastewater treatment plants within three to five miles of the proposed STP

service areas are Barton Creek West Water Supply Corporation WWTP, and Hurst Creek

- MUD - Hills of Lakeway. The Hurst Creek MUD now has two plants, one of which is called

Rough Hollow.?

Il. EXCEPTIONS
Because Applicants requested a direct referral of the permit appliéation fo SOAH under
30 TAC 55.210, all issues are being tried in this proceeding. The Applicahts have the burden
of proof by a preponderance of the evidence. 30 TAC 80.17(a). Tﬁe permit can only be

issued if “the applicant demonstrates that the quality of ground or surface waters in the state

? See the current draft permit, with cover letter from L'Oreal W. Stepney, Director, Water Quality Division,
addressed to Mike Willatt, Miertschin Exhibit No. 3 to Applicants’ Exhibit 3, Prefiled Testimony of Dr. James
Miertschin; and as Exhibit 6 to Applicants Exhibit No. 8, Oral Deposition of Firoj Vahora.

* Transcript, Pages 495 — 502. , ,
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| will not be adversely affected.” 30 TAC 309.3(f). Furthermore, any issued permit must ensure
- that such wastéwater disposal systerhs are designed and operated to prevent discharges. 30
TAC 309.20(b)(2)(A).

Appli‘cants have failed to sustain their burden. The proposed permit and application are
deficient in the following ways: |
. Draft Permit in Violation of Finality Rule:

The Application Lacks Critical Detail and ls‘ Impermissibly Vague with regard to:

(@)  The management and operation of the STP and the system used to apply
effluent; '

(b)  There is no irrigation plan for the second and final phases of the STP
facility; '

() There is no emergency plan in the event of a spill or other catastrophic
* .event at the STP site.

(d)  There is a conflict in the numbers of acres of land proposed to be irrigated.

(a) Management and Operation of STP and Syétem Used to Apply Effluent:

The proposed irrigation plan is so vague as to make it impossible to assess
whether the proposed irrigation plan and effluent application rate would pose unreasonable
risk of contamination of surface and ground waters and .th_erefore in violation of 30 TAC 309.12
and rendering the permit non-final.

Despite the requirement that the Applicants must demonstrate that the quality of
ground or surface water will not be adversely affected, the ALJ and much of the application
~ defers the details regarding management and operation of the wastewater treatment plant and

the disposal of the treated effluent. For instance, the design and operation of the irrig‘ation



system is completely unaddressed in the applicétion and the proposed permit. Rather than
require the Applicant to develop such a plan prior to issuing the permit, however, the Judge
would allow these matters to be addressed in a Final Irrigation Management Plan to be
submitted at some time in the future.* In deferring the development of this plan, however, the
permit would be issued without the necessary demonstration that ‘the proposed permitted
activities will not adversely affect ground and surface waters.

The Judge improperly determined that the lack of a deciéion on which irrigation
system to use is irrelevant. It is clear, as per Dr. Carlisle’s testimony, that the outer nozzles on
‘a pivot system are larger and emit a larger amount of water per unit time than the inner
nozzles. Therefore, the irrigation system _mUst be properly designed to apply the same amount
of vwater throughout the pivot to affect a proper effluent application rate. Unless a final
irrigation plan is required before the permit is issued, there is no way of knowing how the
system will be construéted or implemented, and thus, whether the permit will have a
deleterious affect on water qualify.

Accordingly, TCEQ should refrain from issuing the permit until the management
- and operation of the STP and the system used.to apply éfﬂuent are sufficiently final such that a
meaningful hearing and decision on the_merits of the application may be had. TCEQ cannot
defer such a refinement.®

Applicants have insisted on ‘eroviding only a preliminary irrigation plan. There is

“ PFD Pg 39.

* See Coalition of Cities for Affordable Utility Rates v. Public Utility, 798 S.W.2d 560, 564 (Tex. 1990), cert. den. 499 U.S.
983, 111 S.Ct. 1641, 113 L.Ed.2d 736 (1991); (agency “powerless to defer its decision to a future proceeding™); Id. at 565
(“All parties were entitled to a straightforward decision from the PUC the first time that this case was presented.”); Gulf
States Utilities Company v. Public Utility Commission of Texas, 947 S.W.2d 887 (Tex. 1997); and BFI Waste Systems of
North Americav. Martinez Environmental Group, 93 S.W.3d 570, 580 (Tex. App.Austin 2002, rev. denied).
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no final and enforceable irrigation plan at this time. The preliminary plan states, and it has
been testified by the Applicants’ experts, that the type of system which will be used for effluent
irrigation is not yet determined. At least two systems are possibilities: the pivot system or the |
fixed riser system. The system actually used is critical to the determination of whether the
application rate planned by Applicants is adequate to prevent runoff and water quality
degradation. - |

Dr. Robert Carlile testified that when using the pivot system, tHe application rate
of effluent differs on the outer portion of the center pivot as compared to the inner portion.
“Since the outef portion of the pivot is travéling much faster than the inner portion...thén you're
putting out a higher rate per unit time on the outer portion of the pivot than you do on the inner
portion.” See Exhibit P-1, Prefiled Testimony of Dr. Robert Carl;sle.6

Dr. Carlile also testified that on a pivot system, you have to take into
consideration that the application rate will be higher on the outer sprinklers, so that the
application rate on the outer sprinklers must be less than the measured infiltration rate of the
~ soil or you will get runoff.” |

He aléo opines that there are areas in the site thét will heed fixed risers because
of the varying slopes on the property, varying soil depths énd varying infiltration rates, and that
on slopesvof 12 per cent or greater, which exist on thisvsi/te in question, you would not use the
center pivot system.® |

The type of effluent application that will be undertaken is one of the most critical

components of daily operation of the plant to avoid adverse effects to water resources. The

6 See LCRA Exhibit 1, Prefiled Testimony of Dr. Robert Carlile and Transcript, Page 659 Lines 4 — 24,

Transcrlpt Pg 660,
Transcrlpt Pg 661 Lines 8 —25; Pg 662; Pg 671 Lines 22 - 25; Pg 672 Lines 1 - 16.
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type of irrigation equipment wavs requested from the Applicant as early as during the
administrative and pre-technical review of the application.

On June 22, 2005 TCEQ staff requested additional material regarding the
application from the Applicant (Exhibit P-2), including; “Iltem 1(a) of the Domestic Worksheet
3.1 (Supblemental TechnicaI’Report for Irrigation Disposal):

* “To complete the response for this item, we need for you to
please indicate the method of application of effluent.
(Emphasis added). o

. Applica‘nt’s Response: ‘;Decisions on the most appropriate

application rate will be made in the final design phase.” (Emphasis

added).

See Exhibit P-3. °

Throughout fhe- application and contested case hearjng process Appl}icant has
failed to provide the basic and critical information needed to determine whether the irrigation
system is protective of groundwater and surface water. |

The commission rhay authorize land disposal of treated effluent when the
applicant demonstrates that the quality of ground or surface waters in the state will not be
adversely affected. 30 TAC § 309.3(f). The commission may not issue a permit for a new
facility...unless it finds that the proposed site, when evaluated in light of the proposed design,
construction or operational features, minimizes possible contamination of surféce water and
groundwater. 30 TAC § 309.12.

Under the draft permit, Special Provision 16, the permittee is required to submit a

Final Irrigation Management Plan to the TCEQ Water Quality Assessment Team for approval -

before any wastewater is applied to the permitted area. “The Final Irrigation Management Plan

? See Applicant’s Miertschin Exhibit 3, July 21, 2005 letter from James Miertschin to Ms. Adrienne McClarron,
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shall describe the type of irrigation system, the layout or distribution of fixed head side roll,
pivot, or traveling gun main lines of the irrigation system, the locations and coverage of each
spray nozzle, wastewater dosing schedule, and a proposal to prevent freezing, rupture or

averting mechanical damage to the irrigation lines.”'°

In the “Preliminary Irrigation Management Plan”,!" Miertschin allegés the plan is
“preliminary” only with respect to the specification of the exact irrigation equipment to bé used
to apply the effluent, and that “[a]ll other aspects of the Plan are final.”'? This IS not necessarily
so. Not only does the Preliminary Irrigation Management Plan fail to describe the type of
irrigation system, but it also fails to specifically set out a procedure for the management and
operation of the system and including bﬁt not limited to the layout or distribution of the main
lines of the irrigaﬁon system, the locations and coverage of each spray nozzlle, wastewater
dosing schedule for the particular type of irrigafion system chosen, a proposal dealing with or
preparing for severe weather conditio’ns and poor or improper maintenance, or a proposal to
prevent freezing, rupture, vandalism, of averting damage to the irrigation lines.

These are is particularly critical given that the .disposal fields are located in the
Little Barton Creek Watershed and the Contributing Zone for the Barton Springs segment of
the Edwards Aquifer. Rainwater in this zone flows to Barton Creek, to the recharge zone, and
- then rapidly enters the Aquifer to be subsequently disclharged at Barton Springs within a very
short time, usually several hours to several days. The quality of water leaving the Contributing
Zone, therefore, affects the quality of water in'the Aquifer. Wastewater entering the Aquifer

due to line breaks, lift station failure, poor or improper maintenance, vandalism, and severe

" Draft Permit, Special Provision 16.
"' Miertschin Exhibit 10 to Miertschin Prefiled Applicant Ex. 3.
2 Applicant Exhibit 3, Miertschin Prefiled at 21.



weather conditions is one of the top ten pollutant sources of Barton Springs. Research by the
City of Austin and others has shown that Barton Springs is already suffering from elevated
levels of nitrogen and phospharous (causing excess algae growth) and that the sediments at
Barfon Springs are at times found to contain hydro-phobic chemicals at levels toxic to aquatic
life. Nitrogen and phosphorous entering the Edwards Aquifer and Barton Springs as a result of
the proposed activities will only cause further degradation of_the Barton Springs aquatic
habitat. Additionally, the irrigation field is located in the Drinking‘Water Protection Zone
(“DWPZ”), which is composed of areas with sensitive environmental features and watersheds
that contribute to the City of Austin’s drinking water supply, such as the Barton Creek
»Wateréhe‘d. The City discourages and seeks to limit development in the DWPZ.

In order for TCEQ to determine that the propos.ed facility will not adversely affect
groundwater and sufface water and that the proposed site minimizes contamination; as
required by 30 TAC 3093f) and 300, 12, a Final Irrigation Management Plan must be -

submitted and reviewed prior to any permit belng issued.

(b)  Preliminary Irrigation Management Plan onl'y addresses the first phase of
the system. There is no plan, preliminary or otherwise, concernlng the
second phase and the final phase.

The Preliminary Irrigation Management Plan states “[s]ince the irrigation system

will be developed in phases, this Irrigation Management Plan will address in detail the aspects

of the first phase of the system. Plans for subsequent phases of system development

may differ from this plan for the initial phase, since site conditions may be different and

operational data from the first phase will be available.” (Emphasis added.)"

Even when the Final lr'rigationPlan is available, according to the Preliminary

" App Ex. 10, Preliminary Irrigation Management Plan at 1.
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Plan, that Final Plan will not include provisions as to how the majority of the effluent will be
managed.” By only accounting for the first phase of the irrigation system (an effluent flow of

180,000 gallons per day),” the remaining 520,000 gallons per day is not addressed in the

plan.

Applicants have provided no irrigation management plan whatsoever for the
second and final phases of the STP facility. Thus, it is impossible to determine at this point
whether the proposed facility will adversely affect groundwater and surface water.

(c) Applicants have also failed to establish an Emergency plan to address
operating practices necessary in the event of a catastrophic event.

In prefiled testimony, Applicants’ witness, Rick Wheeler,'® testified that “Each
grinder pump installation will have a one-day storage capacity as well.” At the contested case
hearing, however, Mr. Wheeler amended this testimony so that each grinder pump installation
will not necessarily have a one-day storage capacity, but only a storage capacity “...that
generally corresponds to the size of the various housing u’nits in the development.””

Mr. Wheeler also testified that he recommends that backup power supply should
be installed for each facility — the wastewater treatment plant, headworks lift station, and
. treated effluent pump station. His recomﬁendation is not necessarily for a backup generator
for each such facility, but may be only ene generetor for all three facilities. Applicants have not
as yet made this determination.'®

Although the Judge finds that a spill event is not very likely, his conclusion is not

1 Preliminary Management Plan.

> PED Pg 40.

'S Prefiled Testimony of Rick Wheeler.

" Transcript, Pg. 478, Lines 22-25; Pg. 479, Lines 1-15.
*® Transcript, Pg. 485, Lines 16-25; Pg. 486, Lines 1-4.
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supported by the evidence.”®  Spill events can and do occur all of the time. In this case,
where the STP is located on the banks of Bee Creek, any spill event would result in a spill
directly into Bee Creek, causing pollution of its waters. This is particularly critical given that the
waters of Bee Creek flow into Lake Travis, a primary sourbe of drinking water for the area as
well as a prime recreational area. Wastewater entering Bee Creek as a result of upset
conditions and system failures will unacceptably pollute these largely pristine waters.

In this connection, further analySis must be conducted regarding the vulnerability
of Bee Creek as a result of the proposed activities and catastrophic spills or bypasses.
Particularly, given that such vulnerability seems to be inherent in the system’s design. For
example, the STP is situated near the banks of Bee Creek. Any significant overfidw event,
therefore, would drain directly into the creek. Furthermore, the effluent storage ponds are over
a mile away and 300 feet higher than the plant.’ No. storagé is available at thg treatment plant,
other than berms to contain one day’s containment (which Applicants finally agreed to erect by
virtue of the settlemént in this contested case hearing entered into in December of 2006 with
LCRA and the City of Austin). Consequently, pumps will be necessary to continuously carry
the treated wastewater away from the plant to the storage ponds., Any extended failure in
these pumps could result in an overflow at the treatment plant.

Despite this prospect, specific- emergency plan provisions are not part of the
proposed permit. The only emergency “plan” is as stated in the changes proposed to
Paragraph 18 of the draft permit by virtue of the s.e’c’tlement.20 These changes require berms to

contain one déy’s volume of wastewater, back up power generator at the STP, back .up power

" PFD Pg 47.
¥ See Pg. 27 of the PFD.
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| generators for the lift stations in Bee Creek watershed and auto dial equipment with visual and
auditory alarm systems that will activate in the event of a power outage. (But see testimony of
Applicants’ witness, Rick Wheeler, wherein he states that there may be only one back up
generator. )?'

| There is nothing in the “plan” Wifh regard to chlorine leaks, lift station high water
alarms, or procedures and practices for actions to be taken subsequent to a spill or
catastr'oph‘ic event. How will an accidental discharge into Bee Creek be contained and
damage minimized? This is simply insufficient to guard against the highly likely scenario that
the pumps will fail.

These deficiencies cannot be cured by the submission of a Wastewater

Treatment Plant Emergency Plan after the permit has been issued given that, as stated

above, TCEQ cannot reach the conclusion — as it must in order to issue the proposed permit —
that the proposed activities will not adversely impact ground and surface waters.
(d)  Conflicting Evidence of Land Proposed to be Irrigated:

The ALJ improperly concluded that there are at least_ 285 acres available for
irrigation, basing his opinion on Dr. Miertsc_;hin’s testimony at the contested case hearing rather
than the documentary evidence in the re.cord.22 Dr. Miertschin claims that he prepared a map
of the available irrigatioh areas, subtracted those areas which will not be irrigated, and
recalculated the available acres. He stated that this calculation or map was not introduced into
evidence.‘ Surely, if such é calculation or recalculation existed, Applicants would have

submitted it as evidence that t-herevwere at least 285 acres available for irrigation — since

*! Transcript, Pg. 478, Lines 22-25; Pg. 479, Lines 1-15.
2 PFD Pgs 42-44. '
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Applicants are required to carry the burden of proof.

Under the preliminary irrigation plan submitted by Applicants, 374 acres were
initially available for irrigation. (Exhibit P-4.) In the initial application, it was determined by
Applicant that “With the application rate of 2.75 feet/year, the minimum irrigation aree required
would be 298 acres”.?* (Exhibit P-5.) Applicants determined that effluent would be irrigated on
298 acres of rangeland. % |

By July 29, 2005, the acres to be irrigated were reduced to 285 acres. See Exhibit P-6,
regarding publication of notice that 285 acres will be irrigated. 2

The notice, which was published on August 4, 2005 in the Austin American
Statesman also states that 285 acres will be irrigated. (Exhibit P-7.) %7

By the time of the hearing (on December 11, 12 and ‘13, 2606), the acreage
proposed to be irrigated was reduced again. By virtue of the proposed Settlement Agreement
between applicants, LCRA and the City of Austin, which Applicants seek to have approved by
the TC‘EQ, the acreage available for irrigation is reduced in the following respects:

(1) The buffer zone for Little Barton Creek is increased from 200 feet to 210 feet, or
the width of the 100-year flood plain, whichever is greater;

(2)  There will be a buffer zone around the wetlands, which will be 150 feet from the
center of the wetland area; : :

(3)  There will be buffer zones of 50 feet each around two intermittent streams and
- valley area or the width of the 100 -year flood plain, whichever is greater;

» Domestic Worksheet 3.0 — Land Disposal of Effluent, Page 13 of 13; Prefiled Testimony of Dr. James

Meirtschin. ‘

** Supplemental Technical Report for Irrigation Disposal, dated June 2005, Page 3; Prefiled Testimony of Dr.
James Meirtschin. '

% Supplemental Technical Report for Irrigation Disposal, dated June 2005, Page 6; Prefiled Testimony of Dr.
James Meirtschin. ,

? Jetter of TCEQ dated J uly 29, 2005, directed to Mike Willatt (declaring the application

administratively complete); and Notice of Receipt of Application and Intent to Obtain a Water Quality Permit.

7 Notice published on August 4, 2005. '

14



(4) 1.9 acres located in the northwest corner of the site will be excluded from effluent
application.?®

But in trial testinﬁony, Dr. Miertschin states that, as of December 12, 2006 (the
date of his testimony), the acreage planned to be used for effluent irrigation total 285, and the
application rate of 2.75 acre per year has not changed. ?°

The Judge, in making his own Calculation of the acres to be irrigated, (because
Applicants faj!ed to do so), improperly concludes that Applicants’ proposed settlement with
LCRA and the City only reduces the area available for irrigation by 1.9 acres and no 'more than
another 13.1 acres. This is not calculable from the evidence introduced by Applicants. The
additional buffer zones are not stated in acres: ‘therefore, the Judge’s conclusion that there is
still another 13.1 acrés available to be used as buffer zones is not based on any evidence in
the record. Furtherm’ore, the Judge began his calculation by stating that 300 acres were
available for irrigation as per Dr. Miertschin’s letter dated 7/21/05, to the E.D.**  Yet, the
Applicants’ evidence shows that the Judge’s starting figure of 300 acres is also incorrect.  As
late as June 23, 2006, there were only 285 acres available for irrigation, not 300 as the Judge
incorrectly concluded. See Exhibit P-8. 3

| 285 acres is the number which Applicants proposed to be irrigated when Notice
of Receipt of Application and Intent to Obtain a Water Quality Permit was firét published on
August 4, 2005. Exhibit P-7. 285 acres was also the number which Applicants proposed to be

irrigated when Notice of Application and Preliminary Decision was published on 4/23/06

** See proposed Settlement Agreement between Applicants, City of Austin and LCRA; Rebuttal Testimony of Dr. Miertschin,
Pages 2, 4, 5, and 9; and Miertschin Rebuttal Exhibit No. 2, Lazy Nine M.U.D. Effluent Disposal Area Rocky Area Map.

¥ Transcript Page 447 Line 25; Page 448 Lines 1 - 9.

O PFD Pg 42; and Applicant's Ex. 3, Miertschin’s Ex. 5.

*! See Notice of Public Meeting, published 6/23/06, in Miertschin’s Ex. 3 to Applicants’ Ex. 3.
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(Exhibit P-9), and when Notice of Public Meeting'on an Application for Water Quality Land
Application Permit was published on 6/23/06. See Exhibit P-8. **  Since that time and only
recently, by virtue of the proposed Settlement Agreement between Applicants, LCRA and the
City, buffers were increased (as stated in items 1 — 3 above) and another 1.9 acres were
excluded (és stated in item 4 above). This evidences that less than 285 acres are now
available_for effluent application, contrary to the testimony of Dr. Miertschin..v ‘

Applicants’ experts had calculated the proposed effluent application rate —

prior to Applicants’ pro‘posed settlement with LCRA and the City of Austin - based upon

285 acres being available for irrigation.

Dr. Carlile testified that based on his preliminary calculations, there is probably
| land available for thé irrigation of the proposed wastewater loadihg rates. And that his
reccllectioh of the loading rate was going to be variable depending upon the time of ‘the year,
but‘max is 1 inch per day, %2 inch on average and in the wintertime as low as 3/10 to % inch
per day. Assuming that 95 or 98 percent of the land could be irrigated, then there will be
enough land. >

1 98% of the original 374 acres is 366.52 acres. The reduction of the available 285
acres for an increase in buffers results in a number of acres available for irrigation of much
less than the 366.52 acres which should be available according to Dr. Carlisle.

Applicants have put forth no evidence that the reduced number of acres now
available for effluent application will allow sufficient infiltration to prevent run off and water

quality degradation. Considering that buffer zones have been increased, some areas of rock

*? See Notice of Application and Preliminary Decision — 4/23/06; and Notice of Public Meeting on an Application
for Water Quality Land Application Permit — 6/23/06; and Applicant's Ex. 3, Miertschin's Ex. 5. ‘
* Transcript, Pg 669; Page 670 Lines 1 — 19.
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outcrops excluded, there is testimony that seeps are found on the property which may require
buffers, there is an area of wetl'arnds and 2 streams which require buffers, and there may be
areas of slope at 12% or greater wh_igh vmay not be irrigated, Applicants are unable to eliminate
-the possibility of surface water or growund water contaminatibn from irrigation of effluent.

Dr. Carlile testified that to calculate the area, which could be used for irrigation, it
is necessary to subtract the buffer zones and any other areas that could not be irrigated. If
there were not enough acreage for the proposed application rate, the application rate would
have to be lowered or get more acreage. >

Such gaps in analysis and planning as to a final irrigation plan, an irrigation plan for the
second and final phases, an emergency plan, and an accurate number of acres to be irrigated
préclude TCEQ from rationally Co.nclUding that the Applicants have demonstrated that the
proposed activities will not adversely affect ground and surface waters. Protestants are
entitled to a final determination on these very important and critical issues. Issuing the
proposed permit in this context would be manifestly unlawful.

il Need, Capacity and Regionalization:

(@)  Need and Capacity:

The Protestant’'s Application demonstrates on its face that much of the
wastewater capacity of the proposed facility is not needed to serve the Sweetwater
dévelopment and is speculative capacity. See Exhibit P-10. % The Application for New TLAP

Permit, Domestic Technical Permit 1.1, section 1(b) states: “A new subdivision will be

constructed upon approval of this permit application. The initial phase will be sufficient to

> Transcript, Page 663 Lines 23 - 25; Page 664.
* Domestic Technical Report 1.1; Prefiled Testimony of Dr. Miertschin.
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handle the wastewater loading.” This answer was provided in response to specific
instructions: “Provide a detailed discussion regarding the need for the proposed permit or
proposed phase(s). Failure to provide Sufﬁcientjustification may result in the Executive
Director recorﬁmending denial of the proposed phase(s) or permit.” 7

The ALJ determined that because the Application asserts that the Final Phése
700,000 gallon per day flow is projected to be reached in 2012 “the ALJ cannot agree that
- 2012 is so far in the future that there is no need for wastewater facilities to treat a flow volume
reasonably anticipated by thatv year.” *® The evidence, howeVer; does not support the need for
wastewater facilities to treat 700,000 gpd. The Application asserts the needs of the subdivision
will be met by the initial phase; other parts of the application assert that 2,250 living units‘ will
require 700,000 gpd but testimony by the developer and engineer confirmed only 1,800 living
units are planned for the subdivision. > There is no demonstration of a need for 700,000
‘ Qallons per day on any timeframe.b The ALJ speciﬁcally concluded that Lazy Nine may need
540,000 gallons per day to serve the projected 1,800 IivingAunits within the Sweetwater
Subdivision.*®  Applicants assert that additional capacity may be needed to develop 20 or 25
acres of commercial development within Lazy Nine. ** The Application, however, makes no
mention of commercial wastewater service or the potential capacity needed to sérve 20 0r 25
acres of commercial development. The ALJ correctly conclu.des thaf the commercial
development is uncertain, and “there is no evidence to quantify that flow.” 4° Traditionally retail

and small restaurants use much less water than residential development and could not

% See PFD, Pg 17.

’’ See PFD, Pg 19.

*¥ See PFD, Pg 20.

*? Prefiled Testimony of Rick Wheeler, P.E.: Prefiled Testimony of William T. Gunn, I1l.
“ PED, Pg 20.
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possibly require 160,000 gallons per day of wastewater service. The Applicants have not
sustained their burden of demonstrating the need for the wastewater capacity being requested.

By acquiring a permit with excess capacity the Applicants are circumventing the
major amendment process for adding capacity to existing wastewater treatment facilities as
capacity is needed. Avoiding the major amendment process denies downstream and adjacent
Iahdowners the opportunity for notice, comment, and request for contested case hearing.
~ Amending the permit as capacity is needed allows proper evaluation of the facility’s operatiénal
and management capabilities and ability to handle larger capacities. The ALJ erred in
conéluding the Applicant demonstrated by a preponderance of the evidence “tﬁat Lazy Nine
will need at least 540,000 gpd of domestic wastewater treatment capacity over the next few
years to serve‘customers within its service area.”’ The Commission should exercise its
discretion under Texas Water Code section 26.0282 to “based on consideration of need,
including the expected volume and quality of the influent” to deny or alter the Lazy Nine MUD
draft permit in order to reflect the actual need demonstrated by Applicants.

(b) Regionalization |

-Applicants presehted several letters to TCEQ from nearby wastewater service
providers regarding their interest and ability in providing wastewater service to Lazy Nine. See
Exhibits P-11, P-12, P-13, and Exhibit P-14 in Globo. ** Lazy Nine was required to make these
inquiries by the TCEQ under their policy to “encourage and promote the developrhenf and use
of regional and area-wide waste collection, treatment, and disposal systems to serve the waste

disposal needs of the citizens of the state; and to require the use of all reasonable methods to

‘! See PFD, Pg 20. :
* Protestant's Prefiled Testimony Miertschin Exhibit 3 and 5.

19



implement this policy.” Tex. Water Code § 26.003. Based on the letters presented by the
Applicant, the ALJ concludes that “while the evidence would not be sufficient to eliminate any
reasonable doubt, the ALJ finds it more likely than not that there is a lack of undedicated
wastewater capacity in the immediate reg.ion.” * The ALJ errs in this conclusion because a
preponderance of the evidence does not show that granting this permit complies with the
Texas policy to promote regionalization; and the letters presented by Lazy Nine do not show
that there are not nearby facilities that could serve the Sweetwater development's wastewater
needs. |
1. - The letter from Lakeway MUD, attached as Exhibit P-11, is not in respbnse to'Lazy
Nine’s wastewater permit. The letter states “RE: Application from Lazy Nine MUD to
Obtain a Sewer Certificate of Convenience and Necessity (CCN) in Travis County,
Applicativon N‘o. 34753-CCN: Pe‘nding, RN: Pending.” There is no indication what sort of
capacity Lazy Nine requested from Lakeway orif any spebific number was requested as
part of the CCS; ih any event the Lazy Nine CCN application is not relevant to the
potential wastewater treatment capacity sought for permit application WQ 0014629-001.
Frequently MUDs have a CCN for large service areas and various treafment facilities
within that service area. The letter does not state what treatment capacity was
requested from Lakeway MUD. Th.e letter from Lakeway MUD is not proba‘tive evidence
that Lakeway MUD does not have undedicated wastewater treatment capacity.
2. The letter from LCRA, éttached as Exhibit P-12, states that “you asked if the LCRA can
provide wastewater service to the Lazy Nine MUD at a flow of 900,000 gallons per day.”

The response from LCRA is that “Should the LCRA be successful in obtaining the

“ PFD, Pg 24.
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requested increase in capacity at the Lake Pointe Plant System that would leave only
approximately 800,000 gallons per day of available capacity. Best [sic] on the capacity
available should LCRA obtain its permit amendment, LCRA, there would be insufficient
capacity in the Lake Pointe Plant to honor and»serve a request for the projected flow of
900,000 gallons per day.”

As discussed previously the maximum possible need dembnstrated by the Applicant is
540,00 gallons per day of wastewater. The LCRA letter clearly contemplates nearly
double that capacity being needed. The LCRA letter is not prbbative evidence that therei
is not sufficient undedicated wastewater treatment capacity in the area to serve Lazy
Nine. |

The letter frém Hurst Creek MUD, attaqhed és Exhibit P-13, does not state the
wastewater capacity requested from Lazy Nine. The letter merely states that “‘existing
Hurst Creek MUD wastewater system facilities Would need to be significantly expanded
- to provide service to Lazy Nine MUD. It does not appear to be very practical or
reasonable for Hurst Creek MUD to undertake such an effort. "Without any indication
whether the capacity requested was 180,.00 gpd, 540,000 gpd, or 900,000 gpd‘as‘was
the case from LCRA, the Hurst Creek MUD letter is not probative bf undedicated
wastewater capacity in the area. |

Correspondence with Travis County WCID 17 ié encompassed inv3 documents, all
attached as Exhibit P-14 in Globo. In the June 14, 2005 letter from Richard J. Wheeler,
P.E. to Deborah Gernes, General Manager, Lazy Nine does not inquire whether Travis

County MUD 17 has any available wastewater treatment capacity or interest in serving
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Lazy Nine,’s' wastewater neevds but rather request a letter indicating that “the District
either does not have capacity to serve Lazy Nine or has no in'tention of serving Lazy
Nine.” Here Mr. Wheeler poinis out that Lazy Nine has obtained two CCN’s but does not
mention the capacity being sought by Lazy Nine, the location of the development or the |
distance froin the Travis County WCID 17 facilities. In the July 20, 2005 letter from
Travis County WCVIDV 17 to Lazy Nine Ms. Gernes confirms that “[ajithough District 17 is
in proximity to the MUD, the District systei‘ns. wouid have to be significantly expanded to
prbvide service to the MUD, and it does not appear feasible to undertake this effort,” but
“‘the bistrict would be willing to work with the MUD to provide service to the area shbuld |
that option be feasible.” Again there is no indication of the wastewater capacity
requested to be served and none of the correspondence between Lazy Nine and Travis
Courity WCID 17 states a capacity that was requested. The letter from Travis County
WCID 17 is not probative evidence there is not undedicated wastewater capacity in the.
area near to L‘azy Nine MUD.

The ALJ consistently concluded that the surrounding wastewater treatment
facilities did not have capacity to serve the Lazy Nine MUD, although there is no evidence in
ihe record of this fact. ** The only evidence as to capacity of other facilities, however, is that
900,000 gallons per day were requested of LCRA and LCRA has 800,000 gallons per day
undedicated capacity, more than enough to serve the needs of Lazy Nine MUD, which |
according to the ALJ are at the most 700,000 gallons per day, more likely 540,0oolgailons per
day, and according to the Appiicationv even less than that. The ALJ's finding that “more likely

than not there is a lack of undedicated wastewater treatment capacity in the immediate region”

“PFD, Pg 21, 22, 23.
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is not in accordance with the weight of the evidence. There is no evidence in the record that
there is a lack of undedicated wastewater treatment capacity in the region.

The ALJ also recommends that the Commission issue the requested permit
because doing so would “modestly encourage and promote regional wastewater collection,
treatment, and disposal.” “° The ALJ’s reasoning is that although Lazy Nine has not
demonstrated and may not need the capacity requested for the permit, “the excess capacity
could serve the poésible, but uncertain, commercial development at the Sweetwater Project or
other needs along the Highway 71 corridor. For example, it could serve approximately 500.
additional single-family homes. In short, it would be a significant regional facility, which stat’e
policy encourages.”® The ALJ's reasoning, carried to its logical extent, completely guts the
requirement that an applicant demonstrate the heed for the proposed wastewater facility and
the State’s policy to encourag'e regional wastewater treatment. The LCRA has a regional
wastewater treatment facility Very near the proposed Lazy Nine facilities, and as demonstrated
by the LCRA’s letter this facility has 800,000 gallons per day of undedicated capacity that
could serve Lazy Nine. According to the ALJ, however, Lazy Nine should build another
regional facility 3 miles down Highway 71 in order to promote regionalization of waste
treatment. Under the ALJ’s reasoning., an applicant needing 100,000 gallons per day of
capacity could apply for a 1,000,000 gallon_ per day ‘facility and operate such as a regional
facility if the market arises, whether that operator has a demonstrated ability to provide such
regional waste services or not. |

The Lazy Nine has no demonstrated ability to provide waste services within its

“ PFD, Pg 24.
“PFD, Pg 25.
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own boundaries yet the ALJ is recommending this facility be built larger than necessary to
accommodate future, unplanned development outside the MUD boundaries. 7 The ALJ’s
recommendétion conflicts with Texas Watér Code section 26.003 encouraging the
development of regional and areawide waste collection and Texas Water Code section
26.0282 directing the commission to consider the need, including‘ the expected volume...of
influent” in issuing wastewater treatment permits. The Commission should exercise its
discretion to deny Lazy Nine's permit application based.on a lack of need and conflict with the

State's regional waste collection policy.

M. The Judge Improperly Relied on Testimony of the Executive Director’s Staff to
Carry Applicants’ Burden of Proof:

The Judge improperly concludes that 30 TAC 80.127(h) and Section 5.228(e) of the
Water Code provide authority for him to use the devp‘osition testimony of the‘ ED’s
representatives, Firoj Vahora and Julian Centeno, to assist Applicants sustain their burden of
proof.*® This is contrary to law.

30 TAC 80.127(h) does not prohibit the introduction of evidence, analysis, studies or
review that the EDvis required to perform. But, the admission of such evidence is still limited
by the prohibition of the Water Code, Sec. 5.228(e).

30 TAC 1'27(h) does not give the Jvudge authority to use the lfsted evidence in assisting
the Appliéants to meet their burden of proof, but, in accordance with the Water Code, only to
show the fact that all procedural requisites of thé permitting process, including analyses,
studies, etc., have been performed.

Applicants have attempted to use the deposition testimony of Firoj Vahora, Applicants’

‘7 See PFD Pg 24.
“ PFD Pg 48-50.
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Exhibit 8, and Julian Centeno, Applicant’s Exhibit 9, to carry their burden of proof in this case.
These depositions were admitted into evidence at the contested case hearing over the
objection of Protestants’ counsel. Aprplicant’stlosing Argumentat?7,8. -

Clearly, Mr. Firoj Vahora and Mr. Julian Centeno, through their deposition testimony,
are acting for the Executive Director. Mr. Vahora testified as team leader for the Municipal -
Permitting Team of the TCEQ and Mr. Centeno testified as a permit reviewer and permif writer
for TCEQ and identified as an exhibit to his deposition the Technical Summary and Executive
Director’s Preliminary Decision, dated March 31, 2006. See 'Applicants’ Reply Page 6,
Paragraph 1l |

These depositions could only be used to complete ‘the administrative record as required
_under the Water Code — that is to provide evidence that all procedural rules were followed.
Those portions of the depositions in which Vahora and Centeno state that the proposed permit
complies with all applicable and statutory and regulatory requirements should have been
disregarded by the ALJ, because such testimony \)iolates the prohibition against the E.D. and
his staff from assisting with the burden of proof.

Even if it is found that the above cited TAC conflicts with the provisions of the Water
Code, rules of procedure do not override the statutory language found in the Wa‘ter Code, that
is, the statutory language ‘prohibiting the E.D. from carrying Applicants’ burden of proof. Rules
of procedure, when in conflict with statutory prohibitions, cannot be used to eviscerate the
statutory meaning. Rules of procedure must conform to statutory provisions.

Accordingly, the ALJ should have disregarded any conclusions made by the E.D. or his

staff regarding compliance with statutory and regulatory requirements. The ALJ erred in
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admitting the depositions for any purpose other than that the applicétion is administrativély
complete and the manner in which it became administratively complete (all procedural
requisites of the permitting process).

IV.  The Change in Applicant Name is a Major Amendment to the Permii.

The Judge improperly concluded that the change in the co-applicant from FC
Sweetwater LLC to Forest City Sweetwater Limited Partnership was only a clerical error.
There is nothing to support this conclusion. |

The change of name or an attempted transfer of an application is no mere clerical error.
Under the brovisions of 30 TAC 281.23 and 305.62, a substantive change to an application, as
the change in applicant, constitutes a major amendment. Under 30 TAC 281.23 such change
constitutes “an amendment requiring additional notice.” The new notice must include “a
description of the Vproposed amendments to tﬁe application.” 30 TAC 281.23(a)

The origihal co-applicant and the present co-applicant are two distinct entities Whose
identities are not interchangeable, regardless of whether or not they are related or affiliated
entities. This is easy to sée in the context of contract law. ‘ If a contract was entered into
between one party and a limited liability company, could the first party require a limited
partnership (a related entity to the LLC) perform the obligations of the original contract? The
answer is emphatically no. Our Business Organization law allows the formation of many
different forms of business entity. The principals of these entities, however, are responsible for
knowing and contracting in the pr‘oper name. The obligations of a contract entered. into by one
entity cannot be simply. transformed into the obligations of another related entity by using the

lame excuse that it was just a “clerical error”. The same goes for the rights resulting from the
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contract.

Similarly, Applicants, who allegedly are acting through their vauthorized representatives,
must have knowledge of the differing related entities which they have formed and the reasons
for which each was formed. Exchanging one business entity name for another business entity
name is not a simple change, but a change which results in freeing one entity from any
‘obligaticl)n or enjoyment of any righ.ts and alldwing another entirely different entity to be
obligated énd enjoy such rights. A change in co-applicant name is, indeed, not a minor clericai
error.

Protes_tants objection to the change in applicént name is not that we didn’t receive
notice, but that the change of the co-applicant’s name from FC Sweetwater Partner LLC to
Forest City Sweetwater Limited Partnership is a major amendment. Thye issue is not whether
Protestants were harmed by this change, as the COuﬁ suggests, but the issue is whether the
Applicants complied with TCEQ rules, and they have not.

The initial permit application was filed only by Lazy 9.%°

Since Lazy 9 did not own the land on which the proposed STP would be located or the
land where ‘the proposed irfigation site would be located, TCEQ required that either an
easement be created in favor of Lazy 9 and/or the land be leased by Lazy 9.%° Lazy 9
responded to TCEQ on July 21, 2005, by stating that FC Sweetwater Partner LLC, the owner
of both sites, would be added as co-permittee. ° " |

The signature page, purportedly signed on behalf of FC Sweetwater Partner LLC (by

¥ See Prefiled Testimony of Dr. James Miertschin, Miertschin Exhibit No. 2, which is a copy of the original
application filed with TCEQ on June 8, 2005.

%% See letter dated June 22, 2005 from TCEQ to Miertschin. ‘

*! See Paragraph 1.b., page 2 of 11, of the Domestic Administrative Report 1.0 attached to the July 21, 2005 letter

of Dr. Miertschin to TCEQ.

27



William T. Gunn, Ill, as “Partner”, although there are no partners in fhe limited liability form of
business organization) was also provided to TCEQ.% Although the TCEQ requires that both
co-permittees sign separate signature pages to the application, there is no signature page in
the record on behalf of Forest City Sweetwater Limited Partnership as a joint applicant. The -
only signature pages are for Lazy 9 and another for FC Sweetwater Partner LLC as co-
permittee. |

TCEQ defermined that the permit application was “administratively complete” on July
29,2005 See Exhibit P-6.

As of July 29, 2005, TCEQ records show that the applicant and co-permittee were

Lazy 9 and FC Sweetwater Partner LLC, respectively, and the signature pages on file with

TCEQ were for the same two entities. Forest City Sweetwater Limited Partnership was not

an_applicant at the time that the épplication was determined “administratively

complete”.
In fact, when the Notice of Receipt of Application and Intent to Obtain a Water Quality

Permit was published on August 4, 2005, notice was given that FC Sweetwater Partner, LLC

(not Forest City Sweetwater Limited Partnership) and Lazy 9 were the applicants. ** See

Exhibit P-7.
By the time of the next required notice, Notice of Application and Preliminary Decision

(published on 4/23/06), the co-permittee had become a completely different entity from

the original co-permittee, namely, Forest City Sweetwater Limited Partnership, the entity

*2 See Paragraph 7, Page 8 of 11 of the Domestic Administrative report 1.0 - signed by William T. Gunn, as

Partner, on July 20, 2005.
> See Prefiled Testimony of Dr. Miertschin, Page 10, and July 29, 2005 letter of TCEQ to Mr. Mike Willatt.
* Prefiled Testimony of Dr. Miertschin, which contains the Affidavit of Publication for such notice.
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which Applicants now claim, is the co-permittee.®® Exhibit P-9.

Applicants have introduced no evidence to support the right of Forest City Sweetwater
Limiter Partnership to stand in the shoes of the original co-permittee, FC Sweetwater LLC, and |
have introduced no evidence that, as required by 30 TAC 281.23(a), later notices included a
description of the proposed amendments to the application. In fact, the later notices were

silent as to any amendment whatsoever, but just inserted the name of the Limited

-Partnership in place of the LLC, with no statement or description or notice that any amendment
had occurred. This is a clear violation of Commission rules, and the permitting process should
begin anew because of the failure to follow Commission rules and provide the required noticé

of amendment to the permit. |
V. The Record Reflects Only Contradictory Evidence to Support the Alleged

Authority of William Gunn to Apply for the Permit on Behalf of Lazy 9 or Forest

City Sweetwater Limited Partnership.

As a result of misapplying the burden of proof in the PFD, the ALJ errs in determining
that Gunn had the authority to aét for Forest City Sweetwater Limited Partnership. At the
hearing, tﬁe Applicants produced no evidence that Gunn had the authority to act or sign the
permit application on behalf of either Forest City Sweetwater Limited Partnership or its general
partner, FC Sweetwater Partner LLC.

In fact, the evidence affirmatively establishes Gunn’s lack of authority, as it is
undisﬁuted that Gunn is only a limited partner in Forest City Sweetwater Limited Partnership.
Gunn’s bald assertion that he had the requisite authority frorﬁ another source, membership in

the management committee of FC Sweetwater Partner LLC, was contradicted and undermined

by his own admissions that he had no written, specific authority from the LLC to act on the

> Prefiled Testimony of Dr. Miertschin, Page 13, and Affidavit of Publication, publication date of April 23, 2006.
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permit application.
Having failed to rebut the evidence that Gunn was a limited partnér with no authority to
act for Forest City Sweetwater Limited Partnership, the ALJ clearly érrs in concluding that the
| Applicants had carried their burden to prove Gunn’s authority by a preponderance of the
evidence. Moreover, the ALIJ impermissibly shifts the burden by requiring the Protestants to
rebut Gunn’s bald claim of authority. |
Under the provisions of '30 TAC 305.44(a)(2), when an applicant is a partnership, the |
application must be signed by a general partner. The application is signed by Mr. Gunn as
‘Partner”, yet he is only a Iimi‘ted partner of Forest City Sweetwater Limited Partnership.®®
Clearly, Mr. Gunn cannot establish his authority over Forest City Sweetwater Limited
Partnership on this basis. Besides the governing rule of 30 TAC 305.44(é)(2), it is axiomatic in
Business Organizations law that a limited partner has no authority to bind the partnership. See
Texas Business Organizations Code, Articles 153.001 — 154,
Instead, the Applicants claim thét Mr. Gunn’s authority to act for Forest City Sweetwater
Limited Partnership stems from a different source: his membership in the management
committee for FC Sweetwater Partner LLC, which is Forest City Sweetwater Limited
| Partnership’s general partner. At the hearing, Gunn stated that Forest City is a New York
Stock Exchange Company that is the majority owner in Forest City Sweetwater Limited
Partnership.”” - When asked who was the general partner of Forest City Sweetwater Limited

Partnership, Mr. Gunn replied that there is a management committee that Forest City

> Prefiled Testimony of William T. Gunn, Ili, Pg 2.
*" Trial Transcript, Pg 557, Lines 15 — 24.
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appointed, and he is a member of the management committee.
Yet when Gunn was asked by Protestant's counsel on cross-examination if “there is
anything in the files . . . anything at TCEQ or submitted into evidence that, in writing,

authorizes you to act as the managing partner . . . for Forest City Sweetwater Limited

Partnership,” Gunn responded: “for this particular act, | don’t believe s0.”*° (emphasis
added). When Protestant’s counsel then said “[s]Jo when you indicate certain things in your
prefiled testimony, there’s nothing of record that would indicate that you have authority to make

those representations for the co-applicant,” Gunn admitted: “No sir, but | could have it to you

by the end of the dav, if you want it.” 60 (emphasis added). Later, however, Gunn changes his

testimony and states that somewhere there is a general authorization for him to act for the
‘management committee, on this project. ®'
Déspite Gunn’s damning admissions that hé had no authority from FC Sweetwater
| Partner LLC to sign this particular permit for Forest City Sweetwater Limited Partnership, the
" ALJ concludes that “[tIhere is no evidence to contradict Mr. Gunn’s claim of authority.”®® In
fact, Gunn's own admissions contradict his claim of authority. It is hard to see why, under
these circumstances, the ALJ would find that Gunn more likely than ot had the requisite
authority.

Thé ALJ effectively reverses the burden, making it incumbent upon the Protestants to

prove a lack of authdrity. This istIearly in error, as it is the Applicants who must demonstrate

Gunh’s authority by the preponderance of the evidence. Here, the Applicants failed té carry

* Transcript Pg 558, Line 8.

** Transcript Pg 559, Lines 1 — 10.

* Transcript Pg 559, Lines 11 — 16. ,

% Transcript Pg 564, Lines 19 — 25, and Pg 565, Lines 1 -6.
® PFD Pg 7.
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their burden.

The ALJ's PFD is also based upon an incorrect conclusion concerning the facts and
evidence. The ALJ finds that FC Sweetwater Partner LLC, the general partner of the co-
applicant, is a corporation.®® Based upon this incorrect factual determination, the ALJ finds
that under 30 TAC 305.44(a)(1), Gunn as the “person who performs similar policy or decision-
.making functions for the corporation....” has authority to sign documents on behalf of the
corporation. Clearly, it has been established without a doubt that the general partner of FC
Sweetwater Limited Partnership is not a corporation, but is in fact a limited liability company,
and 30 TAC 305.44(a)(1) does not apply.

The ALJ also finds that Gunn satisfies the standard established in 30 TAC 305.44(a)(1)
as a “person who performs similar policy or decision-making functions” for FC Sweetwater
Partner LLC.** He concludes that “[w]ritten authorization would be better evidence, but the
ALJ sees nothing in 30 TAC 305.44(a)(1) that requires it for a person who performs ‘decision-
making functions.” ®° In light of Gunn’s limited partner status in Forest City Sweetwater |
Limited Partnership and his contradicted claim that he hastC Sweetwater Partner LLC
management authority, and the general partner of FC Sweetwater Limited Partnership is not a

corporation, written authorization of Gunn’s authority was necessary evidence. Because

TCEQ required Forest City Sweetwater Limited Partnership to be a co-permittee for the
application, this lack of evidence is fatal to the application.
Moreover, the ALJ’s handling of this issue in the PFD sets an awful pfecedent for future

Applicants, who may feel free to play' fast and loose with the facts of their authority. The

% PFD Pg 10.
“PFD Pgs 10-11.
% PFD Pg 11.
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Commissioners should not tolerate disregard for strict complianbe with the law; regardless of

the issue of harm, this disregard weakens the integrity of the permitting process.

VI.  The ALJ Errs in Determining that the Appliéants.Sufficiently Investigated the
Geology of the Proposed Sewerage Treatment Plant (STP) and That There is No
Evidence of a Fault at Either Site:

By misconstruing the testimony of the geologists charged with invesﬁgating the
proposed STP, the ALJ’s PFD finding that Applicants sufficiently investigated geovlogic
conditions under the proposed STP and finding that no evidence of a fault under the STP
- exists, is contrary to the evidence.

A careful reading of the testimony of geologists Woodruff and Thornhill reveals that they
failed to examine the subsurface geology of the STP in any meaningful way and failed to rebut
the existence of an inferred fault unde.rlying the STP. This existence of a fault, a subsurface
. geological feature, is a characteristic of the proposed STP site that poses unreasonable risks
of contamination of groundwater and surface water. Therefore, the proposed STP fails to meet
the requirements. of 30 TAC 309.20(a)(2).

Under 30 TAC 309.12 and 309.13, unless the pfoposed site minimizes possible

contamination of water resources, a permit shall be denied.

Woodruff Testimonvf

The LCRA Vmap accepted into evidence at the preliminary hearing of this cause showed
a fault line in the area of the proposed STP.

The Applicants’ witness, Woodruff, testified that it waé his job in this project to look at
the subsurface geology. Although Woodruff is a Licensed Professional GeoScientist and a

Registered Professional Geologist, his survey of the subsurface geology in this project was
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limited to the area where the proposed irrigation field is to be located.*®  He was retained by
the Applicants as an expert in geology and to determine proper site seléotion, yet he was not
tasked with inspecting or studying the site of the proposed STP. %  Nor did he perform a
lineament survey. ®®  Woodruff testified that there were no faults or sinkholes only on the
irrigation site.®® He could not make the same statement about the proposed STP.
Under BOVTAC 309.20(a)(2), the following g'eological study is required:
Geology. The existence of any unusual geologic formations such as faults or
sinkholes on the waste disposal site shall be noted in the technical report and
identified on the site map. The conceptual design of the waste disposal-systems

shall include appropriate engineering considerations with respect to limitations
presented by these features.

The ALJ, citing the wrong section of the TAC, determines tha‘t the name of 30 TAC |
309.20(a)(2) and its subchapter, “Land Disposal of Sewage Effluent,” compéls the following
conclusion: “the ALJ does not interpret the rule as requiring an application to include a report
concerning faulting below the pre-disposal treatment plant.””® Itis hard to see why» the name
and specific text of these sections logically leads to this conclusion. Lacking a better
justification (i.e. a cited authority)., this reasoning seems arbitrary and geared toward a
foregone conolusion..

In the absence of a speoiﬂo exclusion in the regulations, a more logical reading of 30
TAC 309.20(a)(2) would include mandatory consideration of geologic formations underlying the
STP itself. Here, Woodruff failed to include the required technical report, violating the manldate

of 30 TAC 309.20(a)(2).

% Transcript Pg 238 Lines 17 - 25: Pg 239~ 40 Line 1; Pg 249 Lines 4 — 13.

67 Transcript Pg 212, Lines 14 —25; Pg 213, Lines 1 — 12, and Prefiled Testimony of Charles Woodruff, Jr, Pg 2.
® Transcript, Pg 211 Lines 6 — 14. : '

* Prefiled Testimony of Dr. Charles Woodruff, Jr, Pg 14.

" PED Pg 35.
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The ALJ tries to explain aWay the undeniable fact that Woodruff failed to consider
anything outside the irrigation area. The PFD says that “the ALJ does not conclude from his
lack of focus that Dr. Woodruff's conclusions have no relevance to the treatment plant site. Dr.
Woodruff generally reviewed the geology in the entire region.””" The ALJ notes that the
irrigation areas are 6,000 to 12,000 feet from the treatment pla‘nt, as if this fact might support a
tight link between Woodruff’s studies and the geologic conditions underlying the STP.”?> This
is far from the sort of rigorous examination that the regulatory regime»requires. 30 TAC |
309.20(a)(2) mandates that “[t]he co'nceptualbdesign of the waste diqusal systems shall
include appropriate engiheerin‘g considerations with respect to limitations presénted by” the
studied geological features. For the ALJ to accept overly-general studies like Woodruff's, that
ignore the géologic features underlying the STP, would render 30 TAC 309.20(a)(2) useless in
the sense that no appropriate engineering considerations would be implemented. Because _
Woodruff's studies fail to satisfy 30 TAC 309.12, requiring proposed sites to minimize possible
contamination of water resources, the permit must be denied.

Thornhill Testimony:

The Applicants’ w'itness, Thornhill, also a geologist, was given the task for this project of
developing some of the information concerning land disposal of sewage effluent, specifically
concerning the geology, soils and groundwater quality of the site of the proposed irrigation field
and surrounding areas.”®  Thornhill testified that he submitted a figure showing features that

he saw on the site, did a geologic assessment, a drawing showing where those features were,

' PFD Pg 36.
2 PFD Pg 36.
7 Prefiled Testimony of Michael R. Thornhill, Pg 2.

35



did a well inventory and a geologic map.”* The results of his work were submitted to Dr.
James Miertschin who used it to prepare attachments C, M and N to the permit application.”
On cross-examination, Thornhill stated fhat he was tasked to “put together the geological
components” of the permit and to assist in the soils work. Thornhill did not persohally conduct
the field investigations, but his project manager conducted these investigations and did not
note a fault.”

Thornhill admits fhat Woodruff is more of an expert than he is in using aerial
photography to determine the presence of a fault. Yet, Woodruff did not use aerial
photography in his inspection of the land or in his studies, although he recognizes that “linear
features, linear fabrics in the photography . . . may indicate lineaments or fractured areas or
faulté.” " Thornhill did not look at the LCRA map, which shows a lineament going through
the tract where the proposéd STP is to be located. He admits that he did not look for
* lineaments because it was not part of his study.”®

On rebuttal on December 13, 2006, Thornhill was called by the Applicants, who askéd
him to investigate whether or not he could find any evidence of a fault line running through the
prdposed wastewater treatment plant site.”® His investigation of the éxistence of a fault was
cpnducted after his initial testimony on December 10, 2006, and resulted in his preparation of a
map, Applicants’ Exhibit No. 14. This map shoWs the local surface geology in the yicinity of

the plant. Thornhill admitted that there is a fault mapped in the area, but claimed it is west of

" Transcript, Pg 175, Lines 16 — 22.

7 Prefiled of Thornhill, Pg 4.

’* Transcript, Pg 177, Lines 3 — 25. -

7 Transcript, Pg 211, Lines 6 — 14; Pg 178, Lines 1 - 18.
7 Transcript, Pg 178 Lines 19 - 25 Pg 179, Lines 1 - 5.
7 Transcript Pg 610, Llnes 9-14. . :
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the treatment plant. %

Thornhill introduced a geologic map of the Shingle Hills Quadrangle, Bureau of
Economic Geology Open File Map, dated 2002, Applicants’ Exhibit 15, which includes the area
of the plant. This map also identifies a fault line, substantial in depth, in the location of the
| plant. Itis indicated as an inferred fault or a fault that is down to depth, approximately 500 feet
west of the proposed STP site. The map marked Exhibit 15 only shows surface geology.®'
Thornhill then inspected the site of the proposed wastewater treatment plant to look for any
surface expressions of the fault area. He did not see any surface evidence or expressions of a
fault in the area where it is shown on Exhibits 14 and 15.

Ih an effort to rebut earlier testimony that the STP may be located on a fault, Thornhill
conducted an on-site evaluation of the locatfon of the proposed STP. His physical. inspection
of the property consisted of nothing moré than walking the site and looking on the ground.®?
No other studies were conducted. | His opinion fs: ‘[he] can’t say that there’s not [a fault] at
depth, but thére’s no, there’s no evidence at the surface . . . ” that there is a fault.®* Mr.
Thornhill admitted that élluvium obscures surface evidence of a fault, therefore, surface
evidence of faults will not be found in alluvfum. There is no doubt thaf the STP, according to
the permit application, is proposed to be constructed in the alluvium of Bee Creek. &

| Considering the LCRA map, which shows what appears to be a lineament that transects
the sewage treatment plant, it would have been prudent for the Applicants to direct its’ expert

to survey the area of the proposed STP. This they failed to do until it was brought up at trial.

% Transcript, Pg 610, Lines 16 — 25.

%' Transcript, Pg 613 and 614; Pg 1 - 19.

%2 Transcript, Pg 624.

* Trial transcript, Pg 624. '

* Transcript, Pg 620, Lines 9 - 14; Pg 638, Lines 20 - 25: Pg 639, Pg1-86.
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And then, the inspection and investigation consisted of looking at a map of surface geology
and “looking at the ground”.?*  Nothing further — even though it is known that surface geology
consisting of alluvium obscures evidence of the existence of a fault aﬁd the particular area of
interest is just that — alluvium.

Thornhill admitted that there is evidence of a fault to the west of the STP.2® He noticed
differing geology from one side of the inferred fault to the other, displacement between the
lower Glen Rose and the upper Glen Rose across the fault.¥” He agreed that a dislocation,
which may be due to a fault, can be inferred from an abrupt change in surface geology from
one formation to the next.**  He also agreed that it is common to infer a fault by virtue of
surface evidence such as swales, creeks or similar features, and that you can also infer a fault
by virtue of the difference in the formation from one side of the fault veréus the other. % Other
surface ev‘idencerof a fault could be a creek bed.* |

It is_ probable that the STP, located in alluvium, communicates with the fault, and may
be a source of transportation of contaminants from the STP site to.the fault and subsurface
geology. And, if it were a normal fault, it would dip toWard the dbwn throne side on the
southeast, so that the fault dip would be toward the south and east. In this case the down
throne side of the inferred fault would dip toward the STP.®" |

Thornhill agreed that faults in this area don’t go straight dowh to the core, they have

some kind of slant, but, as to this area, he didn’t know what degree of slant faults in this area

% Transcript, Pg 624.

* Transcript, Pg 649, Lines 24 — 25: Pg 650, Lines 1 - 8.
¥ Transcript Pg 635, Lines 2 — 25.

* Transcript Pg 635, Lines 13 — 25.

* Transcript Pg 634, Lines 9 — 25,

* Pg 638, Lines 1 - 8.

*! Transcript Pg 639, Line 25; Pg 640, Lines 1 - 9.
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have. % He admitted that since he doesn’t know the angle of the slope of the fault, he didn’t
know whether the fault goes below the STP at some point.*

Despite this wealth of testimonial evidence on the issue of a fault underlying the
proposed STP, the ALJ finds that “[t]he protestants did not offer expert testimony to prove that
a fault exists below the plant.”* Again, the ALJ has misapplied the burden of proof.

Applicants have the burden to prove by a preponderance of evidence that there is no
subsurface geology which creates an unreascnable risk of contamination to groundwater or

surface waters (otherwise a technical report will be needed and appropriate engineering

_considerations taken). Whether or not Protestants used any expert witnesses on this issue is

not relevant. The record reflects, on cross-examination that a fault is present, and that
considering the likely depth and slant of the fault, it may run under the STP site.

Not only is there ample evidence of a fault, both in the maps and shown in the cross-
examination of the geologists, but the Applicants failed to rebut itsv existence. This existence ot
a fault, a subsurface geclogical feature, ie a characteristic of the proposed STP site that poses |
unreasonable risks of contamination of groundwater and surface water. Therefore, the
proposed STP fails to meet the requirements of 30 TAC 309.20(a)(2). The design of the STP
must include appropriate engineering consideration with respect tollimitations presented by
these geologic features. The Applicants have not made sufficient studies and field
investigations to determine with any degree of reliability whether a fault exists under the STP
or whether it slopes under the STP. The location of the plant in alluvium presents unique

problems, which limit the accuracy of the limited investigations performed by the Applicants

2 Pg 641, Lines 16 — 24.
” Pg 642, Lines 8 — 13.
* PFD Pg 37.
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with regard to the location of the fault. If the fault line is within the alluvium, as it is here, any
spills in the alluvium will travel through the alluvium which is highly transmissive and porous, to
the fault. The fault serves as an opportunity for the contamination to get transported very
rapidly, much more rapidly than would otherwise occur.

The ALJ also based his PFD on Thornhill's testimony that “he could see no way that
water from the treatment plant could move toward a possible fault at a higher elevation.” %

The elevation of the fault is not the sole determinihg factor as to whether this geologic process
would likely cause ground or surface water contamination. Thornhill and the Judge make an
improper conclusion that because the fault is at a higher elevation than fhe STP, it may be .
disregarded. A fault in the area, whether at a higher, lower or sarhe elevation, could have
éignificant impact on the structural integrity of the STP, and any geological event which
affeéted t.he structural integrity of the STP could very likely have dire consequences for the
grdundwater and surface waters in the area. |

Under 30 TAC_309.12 and 309.13, unless the proposed site minimizes possible.
contamination of water resources, a permit shall be denied.

VIl. Improper Apportionment of Transcript Costs:

The Administrat‘iveA Law Judge has proposed to TCEQ that Applicants should only be
required to- béy one-half of the transcript costs, énd that Protestants be required to pay the
other half. * |

This proposal‘ was made without the court taking any evidence concerning

apportionment of costs. The Court does not even know the actual cost of the transcript.

> See PFD Pg. 37.
% PFD Pgs 50-52.
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The Court suggests that because Protestants called no expert witnesses, but instead
relied almost enti.rely on cross-examination in support of their case, that they should be
penalized by being required to pay one-half of the transcript cost.

What the Court forgets is that the burden of proof is on the Applicants. Applicants are
required to prove that their permit application complies with the law and will not adversely
affect ground or surface water. Protestants are not required to put on any evidence.

" Certainly, if it were a matter of who could get the best and most expensive experts, the
Applicants would always succeed because of the superior financial position of Applicants and
the ability to retain and pay for the testimony of numerous experts.

Additionally, at the. commencement of'the contested hearing, Applicants offered and
introduced into evidence a stack of documents, proba_bly over 600 pages, which were
accepted into evidence the first morning of trial. Protestants had never seen this exhibit, which
was marked Miertschin Exhibit 3‘of Applicants Exhibit 3. Protestants, therefore, needed to
~ determine the nature of this evidence and to cross-exan;line Applicants’ witnesses concerning
these documents and concerning the very lengthy and voluminous pre-filed testimony and

exhibits submitted by Applicants.

n

The Judge also suggests that Applicants have been delayed for “many monfhs
b‘ecause of Protestants request for a hearing. Yet, the Judge fails to cite what the Protestants
did to delay this process beyond what‘ is normal and necessary. The contested case hearing
~process is set up for the purpose of requiring Applicants to prove that the proposed STP will
not adversely affect ground and surface water quality.

In the preliminary hearing the Judge himself recognized the unique nature of this
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application where the STP is located in one watershed (Bee Creek watershed) and the
irrigation site is located on another watershed (Little Barton Creek watershed and the
Contributing Zone for the Barton Springs segment of the Edwards Aquifer)‘.

It is unconscionable to require landowners to pay for the transcript merely because they
exercised a right to due process to force Applicants to prove up how our precious natural
resources will be protected. |

In fact, the Protestants did not request the contested case hearing,.the Applicants did,
which is why Applicants are required to carry the burden of proving that the proposed permit
complies with all laws and regulations. The proceeding was on a fast track, with no delay in
the process at all.

As an example of why this process is necessary, Applicants retained a Licensed
Professional GeoScientist and a Registered Professional Geologist to survey the subsurface
geology in this project, but Applicants limited his work to the area where the proposed irrigaﬁon
field is to be located and was not tasked with inspecting or studying the site of the proposed
STP. It was not until after the contested case hearing that the Applicants sent an expert back
to the site, tasked with ascertaining whether or not there was a fault or subsurface geology at
the site of the STP. Even thbugh an inferred fault was shown on an .LCRA map introduced at
the Preliminary Hearing, Applicants did not make a proper investigation until forced to do so as
a result of Protestants’ cross-examination of Dr. Woodruff and Dr. Thornhill. ¥

| Protestants should not be punished for exercising their due process right to cross-

examine witnesses and to have their day in court. The Court has no legal basis upon which

’7 See Transcript Pg 215, L 8-25; Pg 216; Pg 238, L 17-25; Pg 239; Pg 240, L 1, Pg 249, L 4-13; Pg 212, L 14-25;
Pg 213, L 1-12; Pg 211, L 6-14; Pg 14; Pg 178, L 1-8; Pg 179; and Pg 610, L 9-14.
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to penalize any party in this manner.

~ As the Judge correctly stated, TCEQ nearly always allocates most, if not all, of the
transcript costs to the Applicants whether they prevailed or not, and TCEQ should do so in this
case as well.

CONCLUSION

For all of the above and foregoing reasons, the Homeowners respectfully request that
TCEQ not accept the PFD of the Administrative Law Judge and deny the permit application,

and further, that the full cost of transcript be borne by the Applicants.

RESP7!/: UL@M TED

Z g
A.SANCHEZ ™~

Te s Bar No. 24049353

3409 Bee Creek Road

Spicewood, TX 78669

Telephone: 512.264.2234

Facsimile: 512.264.3078

IN PROPER PERSON AND
ATTORNEY FOR WILLIAM H. CAHILL

TRAVIS SETTLEMENT HOME OWNERS
ASSOCIATION

» b@m@w&@@

LAURA GRULKE, AUTHORIZED OFFICER

Certificate of Service
| certify that on this the 14" day of May, 2007, a true copy of the Protestants’ Exceptions

to the ALJ’s Proposal for Decision and Order issued on April 23, 2007 was served on all
parties by the method shown:
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INTRODUCTION
Please state your name.
Robert Carlile.

Please state your address.

P.O. Box 63624, Pipe Creek, Texas 78063;

‘What subjects were you asked to evaluate for your work on this case?

I am an expert in the areés of soils and agronomyv and reviewed the soil
characteristics of the proposed irrigation sites, including data submitted by Dr.
Wilding in his prefiled testimony, for the proposed WWTP and the effluent

irrigation system.

QUALIFICATIONS

-~ Please describe your education background.

I have the following degrees:

B.S. — 1959 Texas A&M University — Soils and Agronomy
M.S.- 1966 Washington State University — Soils

M.S.-1966 Washington State University — Civil Engineering
Ph.D. - 1972 Washington State University — Soils

Please summarize your work experience.
The following is a chronological breakdown of my work experience:

2002-2003
Director of Technical and Sc1ent1ﬁc Affairs
Universal Environmental Solutions, Inc., Thatcher, Arizona
Directed environmental and regulatory activities of contracts
for management of biosolids from several California sources.
‘Evaluated and summarized the development of new alternative
methodology for biosolids treatment and disposal.
. Developed and managed permits for state and federal agenc1es under
multi-million dollar contracts.

1986 — 2006
President and Principal Engineer, B. L. Carlile & Associates
Consultant on 150 projects in 24 states of the United States and the
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Republic of Mexico involving wastes and wastewater reuse systems and
land treatment of biosolids and animal wastes.

Served as expert witness in over 30 permit and court hearings involving
soil contamination cases, wastewater disposal, biosolids applications and
animal waste disposal and treatment systems

1995—2006
Consultant to Cargill, Inc. (previously Cerestar, Inc and American Maize
Products, Dimmit, Texas)
Soil, crop and engineering consultant on land application of waste
water, including site review, loading rates, soil sampling, crop selection
and water and nutrient utilization rates.

1982-1988
Research and Extension Specialist, Waste Management, Texas A&M University,

- College, Station, Texas

Evaluation and demonstration of alternative waste treatment systems
for homes and communities; land application systems for mun1c1pal
industrial and agricultural wastewater and sludges.

1972 -1982

Associate Professor, (Tenured) -Wastewater Treatment and Dlsposal - North

Carolina State University, Raleigh, NC.
Project Leader — research and demonstration of alternative waste systems
for on-site and non-urban developments; land treatment systems for
municipal, agricultural and industrial effluents and sludges;
Conducted groundwater studies of the Coastal Plains; wastewater
movement

_ and treatment in N.C. soils.

Taught graduate level courses and advised graduate (PhD and MS)
students on thesis programs.

1969 -1972
Research Scientist — Water Resources and Waste Management Washington State
University, Pullman, WA.

Project Leader — Irrigation of industrial, municipal and agricultural
effluents; water quality studies of irrigation return flows and agricultural
field runoff.

1966 -1969 ,
Research Engineer - Battelle Northwest, (Hanford Project) Richland, WA.

Water treatment studies and irrigation disposal of nuclear reactor
coolant water; groundwater monitoring for low-level nuclear waste;
nuclear treatment of municipal and industrial sludges;

development of regional water supplies.
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1962 -1966 _

Graduate Assistant — Washington State University, Pullman, WA.
U.S. Public Health Fellow and National Defense Fellow in Soils and
Civil Engineering (Environmental and Hydrology).

1958 —1962
Soil Scientist — U.S. Dept. of Agriculture, Soil Conservation Service - Bryan

Nacogdoches and Carthage, TX.
Soil survey and interpretations for agriculture, tlmber productxon
and other land use activities.

Please identify Exhibit 2A.

It is a copy of my resume/vitae of experiénce and education.

Is it accurate and up-to-date?

Yes.

(LCRA offers Exhibit 2A)

Are you a registered professional engineer?

Yes.

What is your role in this matter?

I was hired by LCRA as their soils and agrbnoiny consultant regarding the Lazy
Nine application for a wastewater permit that is the subject of this hearing. In
particular, I was asked by LCRA to review the soil characteristics of the proposed

irrigation sites and the prefiled testimony and exhibits submltted by the Applicant
and to be prepared to testify on those matters.

SUMMARY OF COMMENTS AND OPINIONS

Have you reviewed the application by Lazy Nine Municipal Utility District and
Sweetwater Limited Partnership (the Applicant) for Permit No. WQ 00014629-
0017

Yes.

Did LCRA submit comments to the Texas Commission on Environmental Quality
(TCEQ) regarding the Lazy Nine application which is the subject of this hearing?

Yes.
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Did you participate in the preparation of those comments?

Yes.
Can you identify Exhibit 1B?

Yes. It is the LCRA’s comment letter, regarding the Lazy Nine Application, filed
with the TCEQ by LCRA. :

Are you aware of the issues raised by LCRA regarding the soil characteristics at
the proposed irrigation site?

Yes.

Did you discuss similar concerns with LCRA as part of your review of the Lazy
Nine wastewater treatment permit applications as LCRA’s consultant?

Yes.

What concerns did LCRA have regarding the soil characteristics at the proposed
irrigation site as described by the Applicant?

Due to the variability of the soil conditions in the area of the proposed irrigation
site, LCRA recommended that the Applicant perform a soil depth survey of the
irrigation site. :

Have you reviewed‘the prefiled testimony and exhibits filed by the Applicant in
this matter? '

Yes. In particular, I have reviewed Dr. Wilding’s prefiled testimony and exhibits.

Based on your review of the prefiled testimony and exhibits filed by the Applicant
in this matter, including the prefiled testimony of Dr. Wilding and the exhibits to
his testimony, do you have any opinions, recommendations or conclusions after
reviewing the Applicant’s testimony and the related exhibits as they pertain to
certain concerns raised by LCRA .in its comment letter, including comments
regarding the soil characteristics at the proposed irrigation site and recommending
that the applicant conduct a soil survey in the area of the irrigation site?

Yes.
SOIL CHARACTERISTICS AND SOIL SURVEY

Do you have any opinions regarding the soil characteristics at the proposed
irrigation site?



O 00 ~1 N U HWh)

Yes. I have reviewed Dr. Wilding’s data, as submitted in his prefiled testimony

and have arrived at certain conclusions and opinions.

Please summarize your opinions, recommendations or conclusions after rev1ew1ng
the Applicant’s prefiled testimony and exhibits as they pertain to LCRA’s
recommendation that the Apphcant conduct a soil survey in the area of the

irrigation site.

Having reviewed the testimony and exhibits prepared by Dr. Wilding, it appears
that the study he and his crew performed at the Lazy Nine irrigation site addresses
the concerns regarding the soil characteristics of the irrigation site that LCRA
initially had with the permit application.

In my opinion, the data and information in Dr. Wilding's report does not raise any
caution flags concerning the irrigation design as related to surface water runoff or
groundwater recharge at the site. Based on the data submitted as part of Dr.
Wilding’s prefiled testimony, I see no reason to believe that any site in the
proposed application area, for the Lazy Nine wastewater permit, would have
infiltration rates less than 1 inch per hour which is well above any design
irrigation rate.

While it is possible that there will be occasional rainfall runoff from the site
during intense storm events, this should not present any surface water quality
problems in adjacent streams.

IRRIGATION SYSTEM DESIGN

Please summarize your opinions, recommendations or conclusions after reviewing
the Applicant’s prefiled testimony and exhibits as they pertain to LCRA’s
recommendation to the Applicant regarding design of the irrigation system to be
used to irrigate the treated wastewater for the wastewater treatment plant

proposed in the apphcatlon

I have not seen the actual type of system and design to be used by the Applicant.

However, as long as the design application rate is under 0.75 to 1 inch per hour at
all points in the system, I do not see a problem.

CONCLUSION
Does this conclude your testimony?

Yes.



Kathieen Hartnett White. Chairman
F. B. "Ralph™ Marquez. Commissiuner :

Larn K. Soward. Commissioner

" Glenn Shankle. Execuiive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Frotecting Texas by Reducing and Preventing Pollution

June 22, 2003

CERTIFIED MAIL

Mr. James Miertschin, P.E.. PhD

James Miertschin & Associates

P.O.Box 162035 -

Austin. Texas 78716 )

Re:  Applitation for Proposed Permit No. WQO0014629001-
Lazy Nine Municipal Utility District ((CN60273] 372

Dear Mr. Mi c;‘tschin:

We have received the application for the above referenced permit and it is currently under review. Your
attention 1o the following iterns is requested before we can declaré the application adminiswatively conipiete.
Please submit one ofiginal and two.copies (including a cover letter) of the complets TESponse.

1. Irem 3.d. on page 4 of the administrative report: Willatt & Fiickinger is not considered a publicly

- owned facility. TCEQ rules defines a publicly owned facility as one built and/or maintained with

“public monies (e.g. Public Library, Court House, City Hall ). Please provide the name, address and

city of a publicly owned facility where the application will be made available for viewing and
copying. The public place must be located in the county in which the faciliry is located.

Item 4.d on page 4 of the administrative report: The owner of the land on which fhe facility is/will
be located is different from the owner of the faciliry. Therefore, the owner of the land can apply for
the permitas a co-permitiee or a copy of an executed deed recorded easement must be provided. The
deed recorded easement must give Lazy Nine Municipal Utility District sufficient property rights
1o the land for operation of the wreatment facility and be recorded in the co unty where the facility is
located. Furthermore, if the land is to be acquired by the Lazy Nine Municipal Utility Distict. a
copy of an executed option to purchase agreement may be provided. The option 10 purchase
agreemsentmust give a legal description of the land ta be purchased and identify when the option 10
purchase expires,

o

Item 4.e. on page 4 of the admynistrative report: Tne owner of the effiuent disposal site is different
from the owner of the facility. Therefore, 2 long-term Jease agreernent giving Lazy Nine Municipal
Utility District uses of the Jand for effluent disposal must be provided. The jease agreement must
include a term of at least five vears. be current or include an option 1o renew the term. and be
between Lazy Nine Municipal Utility District and the Jandowner.

123

4. Item 1.b. onpage 1 | of administrative report 1.1: You indicated that the landowners mailing list.was
submitted on a disk;-however. we can not locate the disk. Please either submut the landowners
mailing iist on a 3 ' disk (using software compatibie with WordPerfect) or four sets of printed

b Copy

P.O. Box 13087 ®  Austin. Texas 78711-3087 o 512/238-1000  *  Internet addfcss:wwwiceq_state.bt,us‘




Mr. James Nfiertschin, P.E., PhD

Page 2

June 21, 2005
Permit No. WQ0014629001

Item 2 on page 13 of Domestic Worksheet 3.0 and Item 1.a on page 15 of Domestic Worksheet 3.1:
The irrigation acreage's indicated differ. Please verify the amount of acres being used for irrigation.

A preliminary technical review was performed by the technical staff and it has been determined that
additional information is needed before the application can be declared technically complete. Please
provide a complete response to each item identifiéd in Attachment 1 of this letter. If you should have
any questions, please contact Julian D. Centeno, Jr., Municipal Permits Team at (512) 239-4608.

The following is a portion of the Notice of Receipt of Application and Intent to Obtain a Water

‘Quality Permit which contains information relevant to your application. Please read it carefully and

indicate if'it contains any errors or omissions. . The complete notice will be sent to you once the
application is declared administratively complete, . ‘

APPLICATION. Lazy Nine Municipal Utility District, 2001 North Lamar Boulevard, Austin,
Texas 78705, has applied to the Texas Commission on Environmental Quality (TCEQ) for a
wastewater disposal Permit No. WQ0014629001 to authorize the disposal of treated wastewater at
a volume not to exceed a daily average flow of 700,000 gallons per day via trrigation. The domestic

‘wastewater treatment facility is located approximately 6.2 miles west of the Village of Bee Cave

near State Highway 71, Travis County, Texas. The disposal site is located on the south side of State

. Highway 71 approximately 3 miles west of the Village of Bee Cave, also in Travis County. This

application was submitted to the TCEQ on June 8, 2005. The permit application is available for
viewing and-copying at [public place in county in which fucility is located).

Further infonnation may also be obtained from vLazy Nine Municipal Utility District at the address
stated above or by calling Mike Willatt, Willatt & Flickinger, at 512-476-6604.

Please submit the complete response, addressed to' my attention by July 21, 2005. If the requested
information is not received by the given deadline, pursuant to 30 TAC Chapter 281, the application will be
removed froim our list of pending applications. If you should have any other questions, please do not hesitate
to call me at (512) 239-5137. }

Sincerely,

Adriene McClarron

Doin (0. Ueller0

Water Quality Applications Team
Permits Administrative Review Section (MC161) .
Registration, Review, and Reporting Division

Enclosure

cc:

TCEQ Region 11, Water Progfzxm Manager (w/enclosure)
Mike Willatt, Willatt & Flickinger, 2001 North Lamar, Austin, Texas 78705 (w/enclosure)

Julian D. Centeno, Municipal Permits Team (MC 148) (w/enclosure)

.
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Amachment !
Lazy Nine Municipal Utilizv District
Proposed Permit No. 14629-001

Technical Report Data Completeness Review - Domestic Wastewater Permit Application

~ Please address the following item(s):

1.

12

vy

w

liem 1(b) on page 5 of the technical report 1.1 To complete the response 1o this jtem, we need for
vou to please show the proposed design flows o 0.18 MGD, .44 MGD and 0.7 MGD were derjved.
Please provide population estimates and/or projection and unit wastewater generation rate used 1o

" derive the flow estimates and anucipated growth rates for developmen:.

Item 1(c) on page 5 of the technical report 1.1: To complete the response to this item; w= need for
you to please provide a copy of the response from Travis County WCID No. 17.

Item 2(c) on pa 6 of the techmca r\.por‘ 1.1: To complete the response to this item, we need for
you to please complete the table for the propoced design flows of 0.18 MGD and 0.44 MGD.

: Item2 on page 13 of the Domestic Workshcet 3.0: F or con51sturm} and clarity, we need for vou to

please indicate the proposed twreated domestic wastewater flows for the efﬁuem application in GPD
(first column) For clarification, we need for to p1case exclude runoff because it is not domestic
wastewater. Also for consistency with the Supplemental Technical Report for Irrigation Disposal,
we need fi Ior you to please state thc proooscd acreage to be xmoated under the second columm.

Item 2 on page 13 of the Domesuc Workshe.ct J.O: To comp]ete the response to this item, we need
for you to please 'accomplish the table for the-propesed 0.18 MGD and 0.44 MGD flows.

Item 3 on page 13 of the Domestic Worksheet 3.0: for clarification, we need for vou to pleass
confirm that the same storage volume will be used for all proposed phases.

Item 4 on page 13 of the Domestic Worksheet 3.0: To complete the response to this item, we need
for you to please provide 2 description of the rainfall runon controls proposed for the irrigation site.

Item 1(2) on page 15 of the Domestic Worksheet 3.1: To complete the response to this item, we need
for you to please verify that the same area, 298 acres, will be irrigated in the proposed interim and
intermediate phases (0.18 MGD and 0.44 MGD flows). If not, we need for you to please complete
a separatc worksheet for each of the interim flows.

Item 1(a) on page 15 of the Domestic Worksheet 3.1 (Supplemental Technical Report for Irrigation
Disposal): The report states that “Irrigation was restricted by ev: ajuation of the daily water needs and
the antecedent four-day infiltrated rainfall.” For clarification, we need for youto please explain how
this condition was incorporated in the water balance and storage calculations. Was a uniform CN
(74) used throughout the calculation procedure or should there be a different CN number for storm
events? Why was a daily ET not used instead of the monthly average divided by the number of days
in a month and what effect does a daily ET value have on the calcuated hvdraulic application rate
and storage?



GAL/LUE
PEAKING FACTOR

INFLUENT STRENGTH CONDITIONS*

Table 1

DESIGN CALCULATIONS

300 gpd
. 5 Qpeak/Qavg

LAZY NINE MUD WASTEWATER TREATMENT PLANT

EFFLUENT STRENGTH CONDITIONS

Lazy9 Plant Caics XLS/3 Phase (2)

James Miertschin & Associales, inc.

BOD 200 magll BOD 10 mgn
TSS 200 mgh! . 7SS 15 mgl!
NH3 20 g
P NA mgll
PROCESS LOADINGS .
MLSS 2000 mgh
RASS 10000 mgn
FIRST PHASE SECOND PHASE ULTIMATE PHASE
LUE 530 1400 2250
- INFLUENT FLOW CONDITIONS
Average Daily Flow (Qd) 180000 gpd 440000 gpd 700000 gpd V
. 125.0 gpm 305.6 gpm 486.1 gpm
2 Hour Peak Flow (Qp) 900000 gpd 2200000 gpd 3500000 gpd
625.0 gpm 1527.8 gpm . 2430.6 gpm
BODS 300 Ib/day 734 Ibiday 1168 Ib/day
TSS . 300 Ib/day 734 Ibiday 1168 Ib/day
TOTAL AERATION VOLUME REQUIRED
. Loading* 35 1b/1000 cf 35 1b/1000 cf 35 1b/1000 f
Aeration Volume 8578 cf 20969 cf 333€0 cf
64166 gal 156849 gal 249533 gal
!
r_QLUDGE DIGESTER VOLUME REQUIRED
Loading* . 20 cffib 20 cfitb 20 cfiib
" Digester Volume 6005 cf 14678 cf 23352 cf
. 44916 gal 109794 gal 174673 gal
Detention Time 17.6 days 17.6 days 17.6 days,
ICLARIFIER SURFACE AREA REQUIRED
Surface Loading {at Qpj* 1200 gal/sf 1200 gailst 1200 galisf
Area Required 750 sf 1834 sf 2917 sf
Surface Loading (at Qd)* 600 galisr 600 galist 600 gal/st
Area Required 300 sf 733 sf 1167 sf
Vertical Flow Vejocity* 0.1 Misec 0.1 ft/sec 0.1 ftisec
Stifing Well Area Required 13.93 sf 34.04 sf 54.16 sf
Stiking Well Diameter 4.2 ft 6.6 ft 83t
RECEIVED
JUK 1% 2%

Water Ciicarty
Applicstiens Tean
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5. FACILITY SITE (Instructions, Page 30)
a. Will the proposed facilities be located above the 100-year frequency flood level? v Yes No

if no, describe measures used to protect the facility. include a site map showing the location of the
treatment plant within the 100-year frequency flood level. if applicable, provide the size of dikes or
other protective structures being utilized. :

Provide the sodrce(s) used to determine 100-year frequency ﬂoodvplain.

FEMA Maps
For a new or expansion of a fdcility, will a wetland or part or a wetland be filled? Yes_~» No -

If yes, has the applicant applied for a U.S. Corps of Engirieers 404 Dredge and Fill permit?
Yes No -

If yes, provide the perrﬁit number: NA

b. Indicate by a check mark that a wind rose has been submitted. __ v

6. SEWAGE SLUDGE SOLIDS MANAGEMENT PLAN (Instructions, Page 31)
See Attachment J
Provide a sewage sludge solids management plan. Indicate by a check mark that it contains the following:
v Treatment units and processes dimensions and capacities )
-~ Solids generated at 100, 75, 50, and 25 percent of design flow
v__ Mixed liquor suspended solids operating range at design and projected actual flow
- »___ Quantity of solids to be removed and a schedule for solids removal
»__ Identification and ownership of the ultimate sludge disposal site
For facultative lagoons, design life calculations, monitoring well locations and depths, and the
ultimate disposal method for the sludge from the facultative lagoon

An example of a sewage sludge solids management plan has been included as Example 5 of the
. instructions. '

Domestic Technical Report 1.1, TCEQ-10054 (Revised 10/04) Page 7 of 30

Received
JUN 13 2005
Kater Quality Application Team



JAMES MIERTSCHIN & ASSOCIATES, INC.
ENVIRONMENTAL ENGINEERING
P.0O. Box 162305 o AUSTIN, TEXAS 78716-2305 « (512) 327-2708

July 21, 2005

Ms. Adriene McClarron -
Water Quality Applications Team
Registration, Review and Reporting Division
Texas Commission on Environmental Quality
Post Office Box 13087 (MC 161)

Austin, TX 78711-3087

RE: Lazy Nine MUD Permit Application
Proposed Permit No. WQ0014629001

Dear Ms. McClarron:

This letter serves as a response to your June 22, 2005, letter requesting additional information on the
Lazy Nine Municipal Utility District permit application. Please see Attachment 1 for the response
to the administrative comments and Attachment 2 for the response to the technical comments.
Updated pages of the permit application are located in Attachment 3.

If you have any questions or need additional information, please do not hesitate to contact me at
(512) 327-2708. : '

Yours truly,

JAMES MIERTSCHIN & ASSOCIATES

James Miertschin, PE, PhD

Enclosure

" cer Mike Willatt, Willatt & Flickinger, 2001 North Lamar, Austin, Texas 78705

| AL

Qua\"b!
et am
A;’:\?\loaﬁoﬂs e




Attachment 1: Administrative Comments Response

Questions from TCEQ are italicized below, followed by responses.

1.

5]

ltem 3.d. on page 4 of the administrative report: Willart & Flickinger is not considered a
publicly owned faciliy. TCEQ rules define a publicly owned Jaciliry as one built and/or
maintained with public monies (e.g. Public Library, Court House, C ity Hall). Please provide
the name, address, and city of a publicly owned facility where the application will be made
available for viewing and copying. The public place must be located in the count} in which
the facility is located. :

The application will be made available for viewing and copying at the Village of Bee Cave
Municipal Building, 13333-A Highway 71 West, Bee Cave, Texas 78738. The municipal
contact is Sherry Mashburn, who can be reached at (512) 263-5576.

Item4.d. onpage 4 of the administrative report: The owner of the land on which the facility
is/will be located is different from the owner of the facility. Therefo re, the owner of the land
can apply as the permit as a co-permittee or a copy of an executed deed recorded easement
must be provided. The deed recorded easement must give Lazy Nine municipal Utility
District sufficient property rights to the land for operation of the treatment facility and be
recorded in the county where the facility is located. Furthermore, if the land is to be

xacquiredlby Lazy Nine Municipal Utility District, a copy of an executed option to purchase

agreement may be provided. The option to purchase agreement must give a legal descrzptzon
of the land to be purchased and identify when the optzon to purchase expires.

The land owner for the Lazy Nine MUD wastewater treatment plant site and irrigation tract
will now be identified as a co-permittee. The necessary pages from the permit application
and the signature page are located in Attachment 3.

Item 4.e. on page 4 of the administrative report: The owner of the effluent disposal site is
different from the owner of the facility. Therefore, a long-term lease agreement giving Lazy
Nine Municipal Utility District uses of the land fo effluent disposal must be provided. The
lease agreement must include a term of at least five years, be current or include an option

to renew the term and be between Lazy Nine Municipal Utility District and the landowner. ~

The land owner for the Lazy Nine MUD wastewater treatment plant site and irrigation tract
will now be identified as a co-permittee. The necessary pages from the permit application
and the signature page are located in Attachment 3. '
R
ECEIvVEp
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ltem 1.b. on puge 11 of the administrative report 1.1: You indicated that the lundowners
mailing list was submitted on u disk, however, we cannot locate the disk. Please either
submit the landowners mailing list on « 3.5 disk (using software compatible with
WordPerfect) or jour sets of printed lubels.

As per the telephone conversation between Mr. Al Capps and Ms. Adriene McClarron on
July 1, 2005, we will not need to resubmit the landowners mailing list.

Iltem 2 on puge 13 of Domestic Worksheet 3.0 and Item l.a. on page 15 of Domestic
Worksheet 3.1: The irrigation acreage’s indicated dj ﬂ?zr Please verify the amount of ucres

being used for irrigation.

The tract available for irrigation totals 374 acres. Lazy Nine Municipal Utility District
proposes to irrigate 285 acres (See Attachment 2, question 15) of the total 374 acre area.

A preliminary technical review was performed by the technical staff and it has been
determined that additional information is needed before the application can be declared
technically complete. Pleuse provide a complete response to each item identified in

Attachment 1 of the letter.
Please see Attachment 2 for response :to the technical comments.

Please review the attached Nonce of Receipt of Application and Intent to Obtain a Watar
Quality Permit and indicate if it contains any errors or omzsszons

The Notice of receipt of Application and Intent to Obtain a Water Quality Perm1t appears to
be accurate.
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Attachment 2: Technical Comments

Questions from TCEQ are italicized below, followed by responses. The answer to question number
15 effects several other questions asked by TCEQ therefore it has been answered first.

15.

ltem I(a) on page 15 of the Domestic Worksheet 3.1 (Supplemental Technical Report for
Irrigation Disposal): There are uncertain parameters with respect to the proposal 1o capture
the first-flush storm water runoff, process, store and dispose together. with the treated
wastewater. We recommend that the applicant consider segregating this flow.

The applicant has decided that the storm water runoff will be handled separately from the
wastewater system. Therefore, all wastewater irrigation and storage calculations will be based
solely upon expected wastewater flows. The anticipated wastewater flow of 0.7 MGD
corresponds to an annual wastewater flow of 784 acre-feet, as discussed in the Supplemental
Technical Report for Irrigation that was submitted with the application. With this, the
minimum irrigation area required will be 285 acres rather than 298 acres. The proposed
storage to'be provided will be 129 acre-feet rather than 135 acre-feet.

Item 1(b) on page 5 of the technical report 1.1: To complete the response to this item, we need
Jor you to please show the proposed flows of 0.18 MGD, 0.44 MGD, and 0.7 MGD were
derived. Please provide population estimates and/or projections and unit wastewater
generation rate used to derive the flow estimate and anticipated growth rates for the
development.

The requested data was generally presented in attachment F: Supplemental Technical Report
for WWTP submitted with the permit application. For clarity, the information is summarized
‘below. '

Table 1: Projected Population and Flow

LUEs . Population Unit Wastewater Flow Estimate
: (gpd/LUE) (MGD)
550 1925 } 300 0.18
1,400 4900 300 044
2,250 7875 300 ' 0.7 -

ltem I(c) on page 5 of the technical report 1.1: To complete the response to this item we need

* for you to please provide a copy of the response from Travis County WCID No. 17.

- Lazy Nine MUD representatives have requested, but not yet received, a written response from

WCID No. 17. Once a written response is received from WCID No. RE‘;E}I be forwarded
to TCEQ immediately. Please see Attachment 3 for correspondence regardi g b@@ No. 17.
Jug 1 2005
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Irem 2(c) on page 6 of the technical répon 1.1: To complete the response to this item, we need
Jor you to please complete the table for the proposed design flows of 0.18 MGD and 0.44
MGD. ) .

The table in item 2(c) of technical report 1.1 has been updated to include the 0.18 MGD and
0.44 MGD flows, please see Attachment 3. .

Item 2 on page 13 of the Domestic Worksheet 3.0: For consistency and clarity, we need for
you to please indicate the proposed treated domestic wasteweter Jlows for the effluent
application in GPD (first column). For clarification, please exclude runoff because it is not
domestic wastewater. Also, for consistency with the Supplemental Technical Report for
Irrigation Disposal, we need for you to please state the proposed acreage to be irrigated
under the second column.

The table in item (2) of Domestic Worksheet 3.0 has been updated to only include domestic
wastewater. Also, the irrigation acreage has been updated, please see Attachment 3.

Item 2 on page 13 of Domestic Worksheet 3.0: To complete the response to this item, we need
for you to please accomplish the table for the proposed 0.18 MGD and 0.44 MGD Sflows.

The table in item (2) of Domestic Worksheet 3.0 has been updated to include all thre
proposed phases, please see Attachment 3. )

Item 3 on page 13 of the Domestic Worksheet 3.0: For clarification, we need for you to please
confirm that the same storage volure will be used for all proposed phases.

The storage needs vary with the proposed wastewater treatment phases. Therequirements and
the storage provided are summarized below. : '

Table 2: Effluent Storage

Phase Wastewater Flow | Required Storage Propéscd Storage
(MGD) (acre-feet) (acre-feet)
1 0.18 33 64.5
2 0.44 81 129
3 0.70 129 129

The proposed storage corresponds to the construction of two effluent storage ponds. Each
pond will have a capacity of 64.5 acre-feet. The first pond will provide sufficient storage for
Phase 1 flows. To accommodate flows in Phase 2 and 3, the second storage pond of 64.5
acre-feet will be constructed, which will provide a total volume_of 129 acre-feet.

RE CE/VF 5
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Item 4 on page 13 of the Domestic Worksheer 3.0: To complete the response to this item, we
need for you to please provide a description of the rainfall runon controls proposed for the
irrigation site.

No controls appear to be necessary to prevent run-on of storm water onto the irrigation site.
The topography of the irrigation site is such that run-on will be minimal. If controls are
necessary for specific areas, they will be implemented during final design of the irrigation site.
Such controls could include re-grading to prevent run-on or placement of berms.

Item I(a) on page 15 of the Domestic Worksheet 3.1: To complete the response to this item,
we need for you to please verify the same area, 298 acres, will be irrigated in the proposed
interim and intermediate phases (0.18 MGD and 0.44 MGD). If not, we need for you to
please complete a separate worksheet for each of the interim flows.

The required irrigation area will vary according to the project phase, as summarized below.

Table 3: Irrigation Area

Phase . * Wastewater Flow Requﬁed Irrigation Area
(MGD) (acres)
1 _ 0.18 o 733
2 | o 179
3 : 0.70 285

Item I(a) on page 15 of the Domestic Worksheet 3.1 (Supplemental Technical Report for
Irrigation Disposal): The report states that “Irrigation was restricted by evaluation of the
daily water needs and the antecedent four-day infiltrated rainfall. ” For clarification, we
need for you to please explain how this condition was mcorporated in the water balance and
storage calculatzons

The explanation is provided in the third paragraph on page 4 of the Supplemental Technical
Report for Irigation that was submitted with the application. This paragraph explains how
infiltrated rainfall during an antecedent four-day period is incorporated in the storage balance.
So, itis in the storage calculation that the presumed restriction of irrigation occurs, not in the
water balance.

Was a uniform CN (74) used throughout the calculation procedure or should there be a
different CN number for storm events? : :

A uniform CN of 74 was used in the runoff calculations for the water balance and the storage
balance. This assumption is appropriate for the methodology employed and égtent with
the guidance provided in Chapter 309. There is no justification to use a highe $

WL 21 2005 -
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10.

11.

events, per se. In some applications, a higher CN is used to represent an antecedent moisture
condition Type Il rather than Type I if it is believed that the ground is saturated from
previous watering. The use of a higher CN would be Jess conservative from the standpoint
of the ultimate calculation of irrigation and storage needs.

Why was a daily ET not used instead of the monthly average divided by the number of days
in a month and what effect does a daily ET value have on the calculated hydraulic application
rate and storage ?

As discussed on page 2 of the Supplemental Technical Report for Irtigation, the ET was
estimated based upon data in Bulletin 6019, consistent with the guidance in Chapter 309.
This method provides estimates of monthly ET values, therefore, it is appropriate to divide
that monthly estimate by the number of days in the month to estimate a daily ET rate. This
represents the best information that is currently available for application in a water balance
and storage balance. This is also a conservative approach, since it relies upon a calculated
average ET rate for each day.. We do not have available any kind of data base that would

. provide daily ET values for a sustained period of time for a variety of potential cover crops.

Item I(a) on page 15 of the Domestic Worksheet 3.1 (Supplemental Technical Report for
Irrigation Disposal): The values under the column “Effluent Needed in the Root Zone for
Crop Consumption” are from Columns 10 and 11 ofthe water balance spreadsheet. We need

" for you to please verify that these should be the values taken from Colurmn 8 of the water

balance spreadsheet.

This question actually refers to the nitrogen balance that was included as Table 3 of the
Supplemental Technical Report for Irrigation. The second column in the nitrogen balance has
the heading “Effluent Needed in Root Zone for Crop Consumption.” The monthly entries in
this column were taken from column 10 of the water balance (Table 1 in the technical report).
The values in column 10 represent the effluent applied to the land surface, which is calculated
as the root zone requirement divided by the irri gation efficiency. This irrigation efficiency
accounts for water lost as spray, drift, or evaporation during the irrigation process. As
requested, the values in column 2 of the nitrogen balance have been revised such that values
extracted from column 8 of the water balance root zone requirement were used.

A revised nitrogen balance is enclosed. Note that the area has been revised to 285 acres.
Item 1(a) on page 15 of the Domestic Worksheet 3.1 (Supplemental Technical Report for

Irrigation Disposal): For documentation purposes, we need for you 1o please provide a
reference or justification for adopting a total nitrogen value of 10 mg/l in the effluent.

A total nitrogen concentration of 10 mg/l has been assumed for the effluent applied as

irrigation. This assumed value is lower than what would be expected at the outfall of the

Wwastewater treatment plant. It reflects the various processes that &IEOCCW in the storage

pond, such as volatilization and algal uptake, that will tend to lo verall pitrogen

concentration. This assumption has been supported by afew mcasg;ﬁzﬂelms J{ B@}wnt from
<
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13.°

14.

existing storage ponds. A measurement from the Hurst Creek MUD effluent storage pond in
February 2002 showed 5.74 mg/] nitrate nitrogen. With this measurement, it is assumed that
nitrate is the primary form and that the total nitrogen is less than 10 mg/l. Two measurements
were available from the effluent storage ponds of Travis County MUD#4 in March 2005.
Total nitrogen was measured to be 5.8 mg/l in Pond # 1 and 6.2 mg/l in Pond #2.

Item I{a) on page 15 of the Domestic Worksheer 3.1 (Supplemental Technical Report for
Irrigation Disposal): To complete the response for this item, we need for you to please
indicate the method of application of effluent. :

Attachment L, Cropping Plan, states “At present time, the irrigation application system has
not been designed. The rangeland tract will be irrigated with either fixed heads, side roll,
pivot, ortraveling gun application equipment.” Decisions on the mostappropriate application
rate will be made in the final design phase.

Item 1(a) on page 15 of the Domestic Worksheet 3.1 (Supplemental Technical Report for
Irrigation Disposal): For clarification, we need for you to please indicate how much of the

‘available 374-acre is irrigable.

Approximately 285 acres of the total 374 acre irrigation tract are proposed to be used for -
irrigation. Preliminary analysis has indicated that approximately 300 acres of the tract can be
used for irrigation. Some of the remaining tract acreage is not readily available for irrigation
due to factors such as terrain slope greater than 12%, location with in the 100 year flood plain,
effluent pond site, and a proposed 50 foot buffer zone around the irrigation tract. As the
irrigation site is designed, certain areas that are problematic may be improved to facilitate
irrigation, for example, localized grading improvements may be performed.

Item 1(a) on page 15 of the Doméstic Worksheet 3.1 (Supplemental Technical Report for
Irrigation Disposal): For accuracy, we need Jor you to please show the proposed 298 acres
on the soil map and the USGS map. -

Based upon the telephone discussion between Mr. James Miertschin and Mr. J ulian Centeno
on July 18, 2005, it is understood that the overall tract boundary of 374 acres is the
appropriate boundary to be shown on the soil map and USGS map, as included with. the
permit application. The proposed 285 acres that will actually be irrigated is located within
the 374 acres, and the specific acreage to be irrigated will be determined at the final design
stage of the system. As a general rule, areas of steep slope, flood plains, the storage ponds,
and a proposed 50 foot buffer zone will be avoided. However, as the irrigation site is
designed, certain areas that are currently problematic may be improved to facilitate irrigation,
for example, localized grading improvements may be performed.
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DOMESTIC ADMINISTRATIVE REPORT 1.0
THE FOLLOWING IS REQUIRED FOR ALL APPLICATIONS, RENEWAL, NEW AND AMENDMENT.
PLEASE FOLLOW THE INSTRUCTIONS while completing the application.

Type of application: ___ New TPDES _¥Y _ NewTLAP
Major amendment to existing permit Minor modification to permit
Renewal of existing permit Minor amendment to permit

If ap'plying for an amendment/modification to a permit, please describe the request in detalil.

NA

1. APPLICANT INFORMATION (iInstructions, Pages 13-14)
a. FaClllty owner*: Lazy Nine Municipal Utility District

* Owner of the facility must apply for the permit
Mailing address for use on the permit and permit correspondence:

Street No. 2001 Street name;_ North Lamar Street type
City:_Austin P.O. Box State: Tx Zip code: 78705
Telephone number:_(512) 476-6604
Tax Identification Number issued by the State Comptrolier: 41-2113075
Charter Number issued by the Texas Secretary of State: NA
Check one: ___ The TCEQ has issued this Customer Reference Number to the owner: CN
) _¥_The owner has not yet received a Customer Reference Number. A complete Core Data Form
(T CEQ-1 0400) listing the owner as the customer and this facility as the regulated entity is
attached to this application.

b. Co-Permittee information (complete only if the operator must be a co-permittee)
Facility operator,_FC Sweetwater Partner L.L.C. /

Street No, 6836 Street name: Bee Cave Street type Road, Suite 400
City: Austin P.C. Box: State: Tx___ Zip code: 78746

Telephone number;_(512) 329-8300
Date of Birth: NA ’
Tax Identification Number issued by the State Comptroller: 32015259180 ‘/
Charter Number issued by the Texas Secretary of State: 0800354798 1/
.Check one: ___The TCEQ has issued this Customer Reference Number to the owner: CN
_¥_The owner has not yet received a Cuslomer Reference Number, A complete Core Data Form
(T CEQ—10400') listing the owner as the customer and this facility as the regulated entity is

attached to this application. - RECE’VED

JUL 21 2005
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Provide a brief description as to the need for a co-permittes.

The co-permittee has signatory authority over the land owner of the wastewater treatment plarit and irrigation sites.

c. Individual information {complete only if the facility owner or co-permittee is an individual)

Name: NA Check one: Male Female
State Identification Number: :
Date of Birth:
Assumed business of professional name:
Home address:

Street No. Street name: . Street type
City: . State: Zip code:
Telephone number: :

Business name:

Check one: ____The TCEQ has issued this Customer Reference Number to the owner: CN
____The owner has not yet received a Customer Reference Nurmber. A complete Core Data Form
(TCEQ-10400) listing the owner as the customer and this facility as the regulated entity is

attached to this application.

2. CONTACT INFORMATION (instructions, Page 14)

Name: Mike Willatt . - Telephone number:_(512) 476-6504
Cdmbany: Willatt & Flickinger Fax number: (512) 463-9148
Street No, 2001 Street name; North Lamar : Street type:
P.O. Box:
City: Austin State: Tx ___Zip code:_78705
Check one or both: v _ Administrative contact Technical contact
Name: James Miertschin, P.E.,Ph.D. Telephone number;_{512) 327-2708
. Cbmpany: James Miertschin & Associates Fax number: {512) 327-2733
Street No. Street name: ‘ . Street type:
P.O. Box;_ 162035
City: Austin State: Tx Zip code: 78716

Check one or both: Administrative contact _ v Technical contact

RECEIVED

JUL 212005
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3. NOTICE INFORMATION (Instructions, Page 15)
a. Individual publishing the notices

Name:_Mike Willatt Telephone number: (512) 476-6504
Company:_Wiliatt & Flickinger : Fax number: (512) 463-9148

Street No. 2001 Street name: North Lamar Street type:
P.O. Box: '

City: Austin State: Tx Zip code:_78705

Name of municipality closest to facility_Village of Bee Caves

b. Indicate by a check mark the method for receiving Notice of Receipt and Intent to Obtain a Water
Quality Permit Package and Instructions. '
E-mail: E-mail address:
Fax: Fax number:
Overnight/Priority mail: (self addressed, prepaid envelope required)

<

Regular Mail: Street No. 2001 Street name: North Lamar
Street type: P.O. Box: .
City: Austin State: Tx Zip code: 78705
c. Contact in the notice T
Name:_Mike Willatt ‘ Telephone number: (512) 476-6604
Company: Willatt & Flickinger ‘ ' Fax number: (512) 463-9148
Street No. 2100 : Street name: North Lamar Street type:
P.O. Box :
City:_Austin : : State: Tx Zip code: 78705

d. Public place information*

*If the facility and/or outfall is located in more than one county, a public viewing place for each county must be provided
Location of public building:_Village of Bee Cave
Public building name:_Village of Bee Cave Municipal Buildiﬁg

Name:_Sherry Mashbumn . Telephone number: _(512) 263-2151
Company:_Village of Bee Cave . " Fax number: (512) 263-5576

_Street No, 13333-A Street name: Highway 71 West ____Street type:
City: Bee Cave State: Tx Zip code:_78738
County: Travis

UL 27 2005

Water o301,
Applicag,uality
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7. SIGNATURE PAGE (Instructions, Page 18)

Permit Number,
: Applicant Lazy Nine Municipal Utility District

Partner

l William T. Gunn

Typed or printed name : ‘ Title

;:erﬁfy under penalty of law that this document and all attachments were prepared under my direction or
supervision in accordance with a system designed to assure that qualified personnel properly gathered and
evaluated the information submitted. Based on my inquiry of the person or persons who manage 'the
system, or those persons directly responsible for gathering the information, the information submitted is,
to the best of my knowledge and belief, true, accurate, and complete. | am aware there are significant
penalties for submitting false information, including the paossibility of fine and imprisonment for known

violations.

| further certify that | am authorized under 30 Texas Administrative Code Section 305.44 to s«gn this

document and can provide documentation in proof of such authorization upon request.

/ .

t//.«__, J. A q/?ﬂl " Date: 0{‘@/, GO Foos -
: : - ’ :

Signature: - "’/

NOTE: if co-permiﬁees are necessary, both entities must submit separate Signature Pages.

RECEIVED

JUL 21 2005

Water Quality
Applications Team

Domestic Administrative Report 1.0, TCEQ-10053 (Revised 10/04) Page 8 of 11



DOMESTIC TECHNRICAL REPORT 1.1
THE FOLLOWING IS REQUIRED FOR NEW AND AMENDMENT APPLICATIONS
1. PERMITTED AND/OR PROPOSED FLOWS (Instructions, Page 29)

a. Complete the following chart.

PERMITTED AND /OR PROPOSED FLOW: Initial/existing Intermediate | Final
Phase Phase Phase.

Design Flow (MGD) 018 0.44 0.7

2-Hr Peak Flow (MGD) 09 22 ' 3.5

Construction estimated to start August 2006 August 2007 August 2011

I December 2006 August 2008 August 2012

Date waste disposal to start

Phase currently in operation: NA

b. Provide a detailed discussion regarding the need for the proposed perm.it or propesed phase(s).
Failure to provide sufficient justification mav result in the Executive Director recommending denial of

__the proposed phase(s) or permit. See Attachment F
A new subdivision will be constructed upon approval of this permit application. The initial phase will be sufficient

to handle the wastewater loading.

c. Are there any wastewater treatment and/or collection systems located within three (3) miles of the
areas to be serviced by the proposed facility? __ v . Yes No .

If yes, is a list of these systems and area map attached? _ ¢ Yes No See Attachment |

Does a wastewater treatment plant with as collection system within 3 miles of the proposed facility
currently have the capacity to accept the volume of wastewater proposed in this application?

Yes _¥ _No
If yes, is an aﬁalysis of expenditures required to conniect to any existing wastewater collection
systems located within 3 miles attached?. Yes No

Provide copies of all correspondence with the owners/authorities of existing facilities within 3 miles
of the existing/proposed facility concerning connection with their system. See Attachment 1

2. PROPOSED ORGANIC LOADING (Instructions, Pages 29-30)

a. Is this a new permit application? _ ¥ _ Yes -No

b. If no, and the application is to amend an existing permit, provide the following information.
Facility Design Flow (flow being requested in application)
Average Organic Strength or BOD; Concentration in mg/!
Average Loading (Ibs/day=total average flow x average BOD, conc. X 8.34)
Provide the source of the average organic strength or BOD; concentration

If the increased flow will impact the existing organic strehgth, the following table must be completed.

RECEIVED
SJUL 212006

Domestic Technical Report 1.1, TCEQ-10054 {Revised 10/04) Water Quaﬁt@age 5of 30
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c. If yes to question 2.a on Page 5, this table must be completed.

SOURCE TOTAL . ORGANIC STRENGTH
AVERAGE FLOW BOD; CONCENTRATION
] (MGD) (mg/l)
- Municipaﬁty . Phase 1, Phase2, Phase 3 Phase 1, Phase 2, Phase 3
Subdivision 0.18, 0.44, 0.7 200, 200, 200

Trailer Park-Transient

Mobile Home Park

School with cafeteria and showers

School with cafeteria, no showers

Recreational Park, overnight use

Recreational Park, day use

Office Building of Factory

Mote!

Restaurant

Hospital

Nursing Home
Other

Total Flow: 0.18,0.44,0.7 - Average BOD,: 200, 200, 200

3. PROPQGSED EFFLUENT QUALITY / PROPOSED DISINFECTION (Instructions, Page 30)

Phase: Initial/existing lntermediate Final
BOD,, mg/ ‘ 10 10 190
TSS, mgll 15 15 15
NHz-N, mg/l NA NA ) NA
Total P, mg/l. NA NA NA
DO, mg/l NA - NA . NA
Other: NA NA NA p NA

Check the proposed method of disinfection.
»___ Chlorine:__+1 mgh after 20 minutes detention time at peak flow
Ultraviolet; seconds contact time at peak flow Other:
Dechlorination process: :

4. DESIGN CALCULATIONS (Instructions, Page 30)

Indicate by a check mark that design-calcutations and plant features for eaan proposed phase are provided,

Example 4 of the instructions includes example desugn ant features.
4 See Attachment F

L 2\ 2005
ality
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DOMESTIC WORKSHEET 3.0 - LAND DISPOSAL OF EFFLUENT

THE FOLLOWING IS FOR ALL PERMIT APPLICATIONS, RENEWAL, NEW AND AMENDMENTS

1. TYPE OF DISPOSAL SYSTEM (Instructions, Page 36)

Subsurface Application
Evapotranspiration beds
Subsurface soils absorption

Surface Application
Evaporation

v ___ lrrigation

Other (describe below in detail)

NOTE: All applicant's authorized or proposing subsurface disposal MUST complete and submit
Worksheet 7.0.

2. .LAND APPLICATION AREA (Instructions, Page 35)

Describe land use & indicate type of crop | Public

Effluent . Irrigation Acreage in
Application in Acres (alfalfa or wheat, bermuda grass, park, Access Y/IN
GPD golf course, pastureland, etc.)
Phase1: 1 80,000 733 Rangeland with native grass, junipers, hardwood,| N
Phase 2: 440,000 |179 and athletic fields N

N

Phase 3: 700,000 285

3. STORAGE AND EVAPORATION PONDS (Instructions, Page 36)

See Attachment K .
Pond Number Surface Area - Storage volume Dimensions Liner Type
. (acres) (acre-feet)
1, Phase 1-3 25 64.5 Synthetic
2,Phase 2&3 25 645 Synthetic

4.  FLOOD AND RUNON PROTECTION (Instructions, Page 36)

I the existing/proposed application site within the 100-year frequency fiood level?__ Yes_~ | N&SC

Source:_FEMA Maps’ ' i Ay
If yes, describe how the site will be protected from inundation. 4, e, <7 )
NA ‘ o ‘ ﬂ'{'ﬂ‘a;' o
. /0 (Ia
[73 ‘4‘:‘,
Provide a description of tailwater controls and rainfall runon controls used for the irrigation site. 7 9,307

No structural controls will be provided. Application rate will be controlied to prevent runoff,

Domestic Worksheet 3.0, TCEQ-10054 (Revised 10/04)

Page 13 of 30



TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

TCEQ DOMESTIC WASTEWATER PERMIT APPLICATION
DOMESTIC ADMINISTRATIVE REPORT

SUBMISSION CHECKLIST - SUBMIT THIS CHECKLIST WITH THE APPLICATION °
DO NOT SUBMIT THE INSTRUCTIONS WITH THE APPLICATION
INDICATE IF THE FOLLOWING ARE INCLUDED IN THE APPLICATION.

APPLICANT Lazy Nine Municipal Utility District

PERMIT NUMBER

WORKSHEET N | WORKSHEET
ADMINISTRATIVE REPORT 1:0

ADMINISTRATIVE REPORT 1.1

__Jusesmap
|} AFFecTED LANDOWNER MAP

=]=]l=]= ][] <
EENARNE

SPIF [} surrer zone MaP

TECHNICAL REPORT 1.0 [} rLow biagram

TECHNICAL REPORT 1.1 SITE DRAWING [=]

WORKSHEET 2.0 ORIGINAL PHOTOGRAPHS [ m ]
| WORKSHEET 2.1 B j DESIGN CALCULATIONS [n]

WORKSHEET 3.0 ] pEsien FeaTURES [w]

SOLIDS MANAGEMENT PLAN
W 4 WATER BALANCE )
B | COPY OF APPLICATION FEE CHECK

WORKSHEET 3.1

WORKSHE»ET 4.0

WORKSHEET 5.0

WORKSHEET 8.0 (required for all POTWs)

UUOOLE

LANDOWNER DISK OR LABELS

BONEODNNOOOOoR

- =]l=]=][m

WORKSHEET 7.0 I
Please indicate by a check mark the amount submitted for the application fee:
Flow New/Major Amendment Renewals
< .05 MGD $350.00 $315.00
>.05but < .10 MGD $550.00 $515.00
>.10 but < .25 MGD ) $850.00 ’ $815.00°
>.25but < 50 MGD K $1,250.00 $1,215.00
> .50 but < 1.0 MGD v $1,650.00 i $1,615.00
>1.0MGD $2,050.00 $2,015.00
Minor Amendment (any flow) $115.00 ‘
A COPY OF THE CHECK MUST BE SUBMITTED AS PART OF THE APPLICATION
For Commission Use Only: f{'r =~
Segment Number : County__ ' & ¢
Expiration Date - Region___ {1
Proposed/Current Permit Number | BLER - OO -

Received " Page 1 of 11

JUNOB 2005
Water Quality Application Team




DOMESTIC WORKSHEET 3.0 - LAND DISPOSAL OF EFFLUENT
. THE FOLLOWING IS FOR ALL PERMIT APPLICATIONS, RENEWAL, NEW AND AMENDMENTS

1. TYPE OF DISPOSAL SYSTEM (Instructions, Page 36)

Subsurface Application

Surface Application
Evapotranspiration beds

Evaporation

v __ lrrigation Subsurface soils absorption
Other (describe below in detail)

—_—

—_——

NOTE: All applicant's authorized or proposing subsurface disposal MUST complete and submit
Worksheet 7.0. '

2, LAND APPLICATION AREA (Instructions, Page 35)

Irrigation Acreage in | Describe land use & indicate type of crop | Public
Acres : (alfalfa or wheat, bermuda grass, park, Access Y/N
goif course, Pastureland, etc.)

Effluent
Application in
GPD

731,266 . 374 . Rangeland with native grass, junipers, hardwood, | N

{includes runoff) and athletic fields

3. STORAGE AND EVAPORATION PONDS (lnstrﬁctions, Page 36)

(acres) (acre-feet).

1 25 67.5. . ’ Synthetic ’

I Pond Number Surface Area Storage volume Dimensions I Liner Type

2 25 67.5 . ‘ Synthetic

4. FLOOD AND RUNON PROTECTION (Instructions, Page 36)
Is the existing/proposed application site within the 100-year frequency flood level?__ Yes v No

Source; FEMA Maps
If yes, describe how the site will be protected from inundation.

Domestic Worksheet 3.0, TCEQ-10054 (Revised 10/04) Page 13 of 30



SUPPLEMENTAL TECHNICAL REPORT
FOR IRRIGATION DISPOSAL

LAZY NINE MUNICIPAL UTILITY DISTRICT

Prepared by:

James Miertschin & Associates, Inc.
Austin, Texas

June 2005

LNMlmigation.wpd

EXHIBIT
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As another check on the evapotranspiration characteristics, the average historic potential
evapotranspiration (PET) on a monthly basis for the Austin area was obtained from the Texas A&M
ET web site (http://texaset.tamu.edu/pet. php). For the Austin area the annual total PET is 62.69
inches. The PET is reduced to the ET rate by application of a crop coefficient and an allowable
stress factor. For grazing pasture, an average crop coefficient of 0.95 was used. For the other factor,
allowable stress, a value of 0.8 was used. This represents a low stress condition as would occur with
frequent watering. Using this methodology, the ET for the native grass would be estimated to be
47.64 inches per year. This is greater than the ET estimated using the assumptions applied to
Bulletin 6019, therefore, the preceding ET estimate of 43.78 inches per year is expected to be
conservative.

Leaching

A leaching requirement was incorporated into the water balance. Leaching is necessary in order to
prevent the build-up of salts in the soil. The leachin g requirement was estimated empirically as a
function of the effluent conductivity and the soil conductivity, in accordance with the method in 30
TAC Chapter 309. :

Evaporation

Reservoir evaporation for the site was estimated from Texas Water Oriented Data Bank data for
Quad 709, 1978-2002. The lowest net 25-year evaporation was used (1991).

Effluent Application Rate

From the water balance calculation for the site, it was determined that a total of 48.90 inches/year

The calculated allowable application rate will be reduced to 33.0 inches/year (2.75 feet/year) for the
proposed Lazy Nine MUD irrigation disposal sitein order to provide conservative safeguards against
over-watering: Restriction of the application rate to 33.0 inches/year (2.75 feet/year) is acceptable
to the District from an operational standpoint. :

Minimum Irrigation Area

volume will then be 819 acre-feet/year, which is equivalent to an average effluent flow of 731,266
gpd. Using the annual wastewater flow, an irrigation area of 201 acres would be required using the
calculated effluent application rate of 4.07 feet/year.

However, as discussed above, the Lazy Nine MUD proposes to employ a more conservative
irrigation application rate of 2.75 feet/year. With the application rate of 2.75 feet/year, the minimum
irrigation area required would be 298 acres. Additional area available on the 374 acre irri gation tract
may also be used for irrigation, in excess of the minimum required. This additional acreage will
provide the District with more operational flexibility for effluent disposal.

LNMlIrrigation.wpd 3



3.0 SUMMARY OF PROPOSED IRRIGATION SYSTEM

Parameters for the proposed effluent irrigation system for the Lazy Nine MUD are summarized
below. '

Irrigation Area

* The District proposes a total irrigation area of 298 acres for disposal of up to 819 acre-feet of
combined effluent and runoff. »

Storage Pond
« The District proposes a storage volume of 135 acre-feet.

A minimum 50 foot buffer will be maintained between the top of the storage pond berm and any
adjacent property lines. The storage pond is not a wastewater treatment unit per se -- it only serves
to store highly treated effluent. -

Application System

The effluent will be used for irrigation of 298 acres of rangeland, out of an available tract
acreage of 374 acres, as described above. Effluent from the storage pond will be pumped directly
to the irrigation distribution system. -

System Operation

The Lazy Nine MUD will operate the wastewater treatment plant and the pumping station at the
effluent storage pond. Effluent from the treatment plant will be pumped to the storage pond.
Effluent will accumulate in the storage ponds as a reservoir for irrigation of the tract of native
grasses. Irrigation will be controlled by personnel of the Lazy Nine MUD. The i gation needs will
vary monthly, as illustrated by the water balance analysis presented previously in this report. In
general, the storage pond will accumulate effluent during the winter months, when the native grass
consumptive use is minimal. Irrigation needs will increase dramatically during the summer months,
and this demand will result in draw-down of the contents of the storage pond.

The application of wastewater effluent will be carefully controlled by the personnel of the Lazy Nine
MUD. There are no physical tailwater controls proposed for the irrigation site. Runoff of effluent
during irrigation will be prevented by careful control of the application rate. Irri gation will not occur
during wet weather storm events as a further operatjonal precaution to prevent runoff of effluent.

LNMirrigation. wpd 6



Kathleen Hartnett White. Chairman
R. B. “Ralph” Marquez, Commissioner
Larry R. Soward. Commissioner
Glenn Shankle. Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Poltution

July 29, 2005

Mr. Mike Willatt

Willatt & Flickinger

2001 North Lamar Blvd.
Austin, Texas 78705-4907

RE:  Declaration of Administrative Completeness
Name: Lazy Nine Municipal Utility District and FC Sweetwater Partner, LLC
(CN602731572; CN602877847) .
Permit Number: WQU01 4629001 (RN104703186)
" Type of Authorization: New

Dear Mr. Willatt:

We have declared the above referenced application, recejved on June 8, 2005, administratively complete
on July 29, 2005. .

You are now required to publish notice of your proposed activity. To help you meet the requirements
associated with this notice, we have included the following items:

O Notice for Newspaper Publication
O Instructions for Public Notice
O Affidavit of Publication

Please note that it is VERY IMPORTANT that you follow ALL directions in the ENCLOSED
INSTRUCTIONS. If you do not, you may be required to republish the notice. One of the most common
mistakes we see is the unauthorized changing of notice wording or font. Ifyou have any questions, please
contact us before you proceed with publication. :

The following items and time limitations are also described in the enclosed instructions. However, due
to their importance, we want to highlight them for you.

1. Publish the enclosed notice within 30 calendar days afler your application is declared
. administrative]y complete. (See this letter’s first paragraph for the declaration date.)

Place a copy of your application in a public place in the county where the facility is
or will be Jocated. This copy must be accessible to the public for review and copying
and remain in place throughout the comment period.

b

"P.O.Box 13087 ®  Austin, Texas 78711-3087 S512/239-1000 ¢ Internet address: www.lceq.stale.tx.us

TR T N P R N PO




Mr. Mike Willatt
Page 2
Permit No. WQO0G14629001

3. Retum an original newspaper clipping of the notice, which shows publication date and
newspaper name, to the Office of the Chief Clerk within 10 business days after notice
18 published in the newspaper.

4. Retumn the original enclosed Affidavit Of Pﬁblication to the Office of the Chief Clerk
within 30 calendar days after the notice is published in the newspaper.

If you do not comply with all reguirements described in the instructions, further processing of your -
application may be suspended or the agency may take other actions. Please note, as your application

undergoes technical review, we may request additional information.

If you have any questions regarding publication requirements, please contact the Office of the Chief Clerk
at 512-239-3300. If you have any other questions, please contact Adriene C. McClarron at 512-239-5137.

Sincerely,
CHiene Q%szw
Laurie J - Lancaster, Team Leader

Water Quality Applications Team v
Permits Administrative Review Section
Registration, Review & Reporting Division
LJL:acm

Enclosures

cc: TCEQ Region 11, Water Program Manager



TEXAS COMMISSION ON ENVIRONMENTAL QuALITY

NOTICE OF RECEIPT OF APPLICATION AND
INTENT TO OBTAIN A WATER QUALITY PERMIT

PROPOSED PERMIT NO. WQ0014629001

APPLICATION. Lazy Nine Municipal Utility District.and FC Sweetwater Partner, LLC, c/o
Willatt & Flickinger, 2001 North Lamar Boulevard, Austin, Texas 78705, has applied to the Texas
Commission on Environmental Quality (TCEQ) for .a wastewater disposal Permit No.
WQ0014629001 to authorize the disposal of treated wastewater at a volume not to exceed a daily
average flow of 700,000 gallons per day via irrigation of 285 acres. The domestic wastewater
treatment facility is located approximately 6.2 miles west of the Village of Bee Cave near State
Highway 71, Travis County, Texas. The disposal site is located on the south side of State Highway
71, approximately 3 miles west of the Village of Bee Cave, also in Travis County. This application
- was submitted to the TCEQ on June 8, 2005. The permit application is available for viewing and
copying at the Village of Bee Cave Municipal Building, 13333-A State Highway 71 West, Bee Cave,
Texas. . ' ‘

The TCEQ executive director has determined the application is administratively complete and will
conduct a technical review of the application. After completion of the technical review, the TCEQ
will issue a Notice of Application and Preliminary Decision.

PUBLIC COMMENT / PUBLIC MEETING. You may submit public.comments or request
a public meeting about this application. The purpose of a public meeting is to provide the
opportunity to submit comments or to ask questions about the application. The TCEQ will hold a
public meeting if the executive director determines that there is a significant degree of public interest
" in the application or if requested by a local legislator. A public meeting is not a contested case

hearing.

Written public comments or requests for public meeting must be submitted to the Office of the
Chief Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087. :

ADDITIONAL NOTICE. After technical review of the application is complete, the executive
. director may prepare a draft permit and will issue a preliminary decision on the application. Notice
of the Application and Preliminary Decision will be published and mailed to those who are on
the county-wide mailing list or the mailing list for this application. That notice will contain
the final deadline for submitting public comments.



OPPORTUNITY FOR A CONTESTED CASE HEARING. After the deadline for public
comments, the executive director will consider the comments and prepare a response to all relevant
and material, or significant public comments. The response to comments, along with the
executive director’s decision on the application, will be mailed to everyone who submitted
public comments or who requested to be on the mailing list for this application. 1f comments
are received, the mailing will also provide instructions for requesting reconsideration of the
executive director’s decision and for requesting a contested case hearing. A contested case
hearing is a legal proceeding similar to a civil trial in a state district court.

A contested case hearing will only be granted based on disputed issues of fact that are relevant and
material to the Commission’s decision on the application. Further, the Commission will only grant
a hearing on issues that were raised during the public comment period and not withdrawn.

MAILING LIST. In addition'to submitting public comments, you may ask to be placed on a
mailing list to receive future public notices mailed by the Office of the Chief Clerk. You may
request to be added to: (1) the mailing list for this specific application: (2) the permanent mailing
list for a specific applicant name and permit number; and/or (3) the permanent mailing list for a
specific county. Clearly specify which mailing list(s) to which you wish to be added and send your
request to the TCEQ Office of the Chief Clerk at the address above. Unless you otherwise specify,
you will be included only on the mailing list for this specific application.

INFORMATION. If you need more information about this permit apphuatxon or the permitting
process, please call the TCEQ Office of Public Assistance, Toll Free, at 1-800-687-4040. Si desea
informacién en Espafiol, puede llamar al 1-800-687-4040. General mformanon about the TCEQcan

be found at our web site at www.tceq.state. tx.us.

Further information may also be obtained from Lazy Nine Municipal Utility District and FC
Sweetwater Partner, LLC at the address stated above or by calling Mike Willatt, Willatt &
Flickinger, at 512-476-6604. -

Issued: July 29, 2005



2005/JUL/28/FR1 03:02 PM WILLATT & FLICKINGER AL No. 5124699148 P. 004

TCRQ-OFFICE OF THE CHIEF CLERK : Apphcant Name: Lazv Nine Municipa) Utility District
' ' - © and FC Swestwater Pariner, LIC

Permit No.. WQ0014625001 °

Notice of Intent to Obtain Permit

MCa-IOS. Amm: Notice Team o
. PDBOX 13087 - . '
AUSTIN TX 78711.3087
| AFFID mT OF PUELICATION FOR
A NEWSPAPER WITHIN A MUNICIPALITY
. WATER QUALITY PBRMITS ‘

STATE OF TEXAS §

~.COUNTY OF _TRavis 5
--‘Bcf‘ e me, the unrjamgn ed authon’rv on this dav Dersonally amseared

Fz—q N /i’ﬂa 7l . who bemg by me duly
(name of newspaper representative)

-swom, dcposes and says that (s)he is the L‘&QO«Q 6\) O‘}\C/QJ /Z,j\@ -
| ive

(titld of newspaper representaz

.pffhe_Austin smericen Statesman .- - thatsaid newspaper is o
' (name of newspaper) o : S
| newspaper of general cn-culatlon in-
Lazy Nine Muu:.c:.pal Utility District ° TEX&S, :
' (Name of Mumczpal i)

" and that the attachcd tiotice was pubhshed in sald newspapeér. on the fonovwnﬂ

-datc(s). : A\/\%Q " U\ ; W §

' ‘\Icwspaya; Roprosentative's Signatire,

- Subscribed and swommn to before me this the ___j_ day of _ ﬂqﬁ'\q

- 2085 _.,ta certify which witness my hmml of OW ' -
- (Seal) : Notary Pubhc m and for the State of Texas - a

. '
...................... AA \

ASFDS.° DEBIJ DELK. :
35 ;% NOTARY PUBLIC Print.or Type Namc of Nota.ry Pubhc

n@\ /v é State of Texas
“\T(;e <&+ Comm. Exp.02-16-2008
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06-15-2006  08:05am  From-TCEQ / CH'"t CLERK T-083 P 003/005 F-794

~

TCEQ-OFFICE OF THE CHIEF CLERK APPLICANT NAME:_Lasy Nine MUD
MC-105 ATTN: CARMELLO MANNING PERMIT NO.:_ WOQ0014429001 y
PO BOX 13087 NOTICE OF PUBLIC MEETING | .4 %
AUSTIN TX 78711-3u87 A _j, St
'7":‘_: s ; e
AFFIDAVIT OF PUBLICATION B -

FOR WATER QUALITY APPLICATION PUBLIC MEE’I‘ING 5

STATE OF TEXAS § ' : ;j,
COUNTYOF | Fawnis § | |

Before me, the underswncd .m:homy, on this day personally appeared
4 .
5-1}/4’ L// ro 'VJ , who beinu by me duly

(nasne of ﬁ.ew;pap:r represeniative)

sworn, deposes and says that (s)he is the L éﬁﬁg ok CCs Eﬁ &
(mle of newspaper represenzanve)

of the H—W 7’_7\” ’QYY‘@’ e S fz ﬁrﬂa/f] ; that said newspaper is
(name of newspaper) :
regularly published 1n Tven S . Counry, Texas, and 1s the newspaper

of largest circularion rhat is published in Tvra 1< Counry;

and rhat the aached notice was published in said newspaper on the following date(s):

/7\77 wu///&%% _

Neb}paper Rtprescnt'a/n:vc ‘s Signature

J g

Subscribed and sworn 1o before me this the d7 day of
20 O % , [0 cerfity which witness my hand and seal of office.

' N / 1
M,% ﬂ}iﬂ(
(Seal) - : Norary Public in and.for the State of Texas
ebi T peib

Print or Type Name of Notary Public

J-lt-0F

My Commission Expires

EXH!BIT, o

fk,




ONMENTAL QUALITY
Hution -

TEXAS COMMISSION ON EN

Protecting Texas by Reducing and Preventing Po

NOTICE OF PUBLIC MEETING ON AN APPLICATION FOR.
< WATER QUALJTYLAND,A]_?PI,ICATION PERMIT FO.

102y, dune 23, 005

'

WORLD & pamygy 0

tf

rangeland:; Thi§' permit will not’ antharize 4 discharge of poliut;
-Wastewater treatment facility wi e located approximatefy 6:2 miles west of
Cave near State Highway 71 ‘in Travis County, Texa§., The disposal site wi
sids of Statg Highiway 71, approximitely 3 milcs west of the VAl :

- Texas. The facility i ocated i the Bee Creek drainiage basin in Scamint N, 1404 of the
: River Basin and the'disposa] site is locited in the Little Barton Creek drainage Basin in
*No, 1430 of the Colorado River Basin. EL e e oA

‘Coldrade
Segment

ut g is to be hel
uesday, July 25, 2006 it 7:00 p.m
Travis County West Rural Community C
8656-A Highway 71 West .
- Austin, Texas 78735 o

N.. Citizens are encouraged to submit written comments anytime’ during the
g of by mail before (he mieetirig to the Office of thé Chief Clerk, TCEQ, Mail Code MC-105,
Jox 13087, Austin; TX 78711-3087. If "you niced miore inforation; please call the TCEQ

li¢' Assistance, Toll Free, at 1-800-687-4040, S desea informacién en Espaiiol, piiede
00-687-4040: - Genéral information about the TCEQ can be found at our web site at

it application, Executive Director’s prelininary. decision, and draft permit are available
; ung and copying at the Village of Bee Cave Miuinicipal Building, 13333-A State Hightvay
‘71 West, Bee Cave, Texas. Further infefmation may 4lso be obtained fom Lazy Nine Municipa]
Utility District and Forest City Sweetwater Limited Partiiership, c/o Willatt & Flickinger; 2001
Noth Laiudr Boulevard, Alistin, Texas 78705, or by calling Mr. Mike Willatt at (512) 476.6604,

Issued: Tuse 15, 2006 -



‘ate: 200€-G4-17 09:13:32
FAY Ko, 517485, 3 FOG4/0Ge

JIT & FLICKINGER

[

~dfax RS# 0€4HO0002.001
Z006/4PE/1T/MON 05016 A% Wl

TCEQ-OFFICE OF THE CHIEF CLERK

MC-105  Aun: Notice Team PERMIT NO.: WQ0D1 4529001 CCO# 49571

PG BOX 13087 NOTICE OF APPLICATION AND PRELIMINARY DECISION

APPLICANT NAME: FOREST CITY SWEETWATER LIMITED PARTNERSHP

AUSTIN TX 78211-3087

AFFIDAVIT OF PUBLICATION
FOR ALL APPLICATIONS OTHER THAN R_ENEWALS
. J . 1.

STATE OF TEXAS § )
) T IS

COUNTY OF
naliy‘api‘sévéljéd:
.+ who bemo by me duly

Be (H me, the u‘_n%crsxanc /aurhonty on ﬂns day pcrso
quap W 7L\CM (%)

(name of newspaper- representazzve)
swom. deposes and says that (s)he is thc

(mle'/of newspapér represenzanve5

2 mar) ; that said newspaper is

of the AMS‘}‘\H A»me({Ca/V\ S‘I A
" (name of newspaper). . .
regularly published or circulated in Tr o‘bu,g S
Texas; o '
that the attached notice was published in said newsPaper on the foHOng date;
FLnn | 22,  2Db ' . :
C o] —

Ne\vspaper Representative's Signature

Coumy/ Counties,

?

Subscribed and sworn to before me this the 23 day of 4\4( ) /

20 86, 1o certify which wimess my nand and seal of vifice.

Notary Public in and for the State of Texas

(Sea) | ,
’ ‘ Debi T Dele

Print or Type Name of Notary Public

§ 5% DEDLJDELK
s ;», NOTARY PUSLKC ‘ :
;.m\ } 2/  Siate of Tenss - . 9 - /é__
\’> < Come. Exp.02-18-2008 My Cornrmission Expires 08
§ PRt
Voo en
o

- EXHIBIT -
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

TCEQ DOMESTIC WASTEWATER PERMIT APPLICATION
DOMESTIC ADMINISTRATIVE REPORT

SUBMISSION CHECKLIST - SUBMIT THIS CHECKLIST WITH THE APPLICATION °
DO NOT SUBMIT THE INSTRUCTIONS WITH THE APPLICATION
INDICATE IF THE FOLLOWING ARE INCLUDED IN THE APPLICATION.

APPLICANT Lazy Nine Municipal Utility District

PERMIT NUMBER

WORKSHEET N | WORKSHEET

USGS MAP
|} AFFeCTED LANDOWNER MAP

ADMINISTRATIVE REPORT 1.0

ADMINISTRATIVE REPORT 1.1

SPIF BUFFER ZONE MAP

TECHNICAL REPORT 1.0,

FLOW DIAGRAM

SITE DRAWING

|| ORIGINAL PHOTOGRAPHS

(= =][=][a][a] <

TECHNICAL REPORT 1.1

WORKSHEET 2.0
| WORKSHEET 2.1
WORKSHEET 3.0

(=[xl =]<][] <

JLOO0O00000-=

|| soLIDs MANAGEMENT PLAN
J WATER BALANCE | ‘
M _}| COPY OF APPLICATION FEE CHECK

LANDOWNER DISK OR LABELS
. -

WORKSHEET 3.1

WORKSHEET 4.0

WORKSHEET 5.0

WORKSHEET 6.0 (required for all POTWSs)

][]l

BOENOON|

WORKSHEET 7.0

Please indicate by a check mark the amount submitted for the application fee:
Flow New/Major Amendment Renewals
< .05 MGD $350.00 $315.00
>.05but <.10 MGD $550.00 $515.00
2>.10but < .25 MGD $850.00 ‘ $815.00
> .25 but < .50 MGD $1,250.00 : $1,215.00
>.50but < 1.0 MGD v $1,650.00 ' $1,615.00
>1.0MGD $2,050.00 $2,015.00
Minor Amendment (any fiow) $115.00 :

A COPY OF THE CHECK MUST BE SUBMITTED AS PART OF THE APPLICATION

-

L
A 1
County :‘ T’“‘( 59

For Commission Use Only:
Segment Number :
Expiration Date Region
Proposed/Current Permit Number [t 22 - 2%5 5 -

Receﬁved " Page 1 of 11

JUN 082005
Water Quality Application Team

EXHIBIT

TP‘ [0




DOMESTIC TECHNICAL REPORT 1.1
THE FOLLOWING IS REQUIRED FOR NEW AND AMENDMENT APPLICATIONS
1. PERMITTED AND/OR PROPOSED FLOWS (Instructions, Page 29)

a. Complete the following chart.

PERMITTED AND /OR PROPOSED FLOW: Initial/existing Ihterrnediate Final
Phase Phase Phase

Design Flow (MGD) ’ 0.18 0.44 0.7

2-Hr Peak Flow (MGD) 0.9 22 35

Construction estimated to start August 2006 August 2007 August 2011

Date waste disposal to start December 2006 August 2008 August 2012

Phase currenﬂy in operation: NA

b. Provide a detailed discussion regarding the need for the proposed permit or proposed phase(s).
Failure to provide sufficient justification may result in the Executive Director recommending denial of

the proposed phase(s) or permit. ‘
A new subdivision will be constructed upon approval of this permit application. The initial phas’e will be sufficient
to handle the wastewater loading.

c. Are there any wastewater treatment and/or collection systems located within three (3) miles of the
areas to be serviced by the proposed facility? _ v Yes . No

If yes, is a list of these systems and area map attached? _ v Yes No See Attachment!|

Does a wastewater treatment plant with as collection system within 3 miles of the proposed facility
currently have the capacity to accept the volume of wastewater proposed in this application? :
Yes _v _No

If yes, is an analysis of expenditures required to connect to any existing wastewater collection
systems located within 3 miles attached? Yes No |

Provide copies of all correspondence with the owners/authorities of existing facilities within 3 miles
of the existing/proposed facility concerning connection with their system. See Attachment |

2. PROPOSED ORGANIC LOADING (Instructions, Pages 29-30)
a. Is this a new permit application? - v _ Yes . Na

b. If no, and the application is to amend an existing permit, provide the following information.
Facility Design Flow (flow being requested inapplication)
Average Organic Strength or BOD, Concentration in mg/l :
Average Loading (Ibs/day=total average flow x average BOD; conc. X 8.34) :

Provide the source of the average organic strength or BOD, concentration

If the increased flow will impact the existing organic strength, the following table must be completed.

Demestic Technical Report 1.1, TCEQ-10054 (Revised 10/04) Page Sof 30



. LAXEwaY MuNICTPAL UTmTy DisTtRICT
1087 Lohmans Crossing = Lakeway, TX = 787344459
(512) 261-6222 « Fax (512) 2651-6681

December 3, 2004

Ms. Michelle Abrarns, Team Leader

Utilities & Districts Section

Water Supply Division

Texas Commissian on Environmental Quafity
P. 0. Box 15087

Austin, TX 78711.3087

RE: Application from Lazy Nine MUD to Obtain 2 Sewer Certificate of
Convenience and Necessity (CCN) in Travis County, Application No, 34753-C
CN: Pending; RN; Pending

Dear Ms. Abrams;
Lakeway Municipal Utllity District has discussed the passibility of providing wastewater utility

service to the Lazy Nipe Municipal Utility District with repressntatives of that MUD, Although the two
(2) MUD’s are in relative proximity to one snother, the topographic conditions and construcrion

Accordingly. Lakeway MUD has no interest In, nor any desire to provide wastewater uu’lify
services ta Lazy Nine MUD on either a wholesale or reta] basis, Lakeway MUD suppons the CCN
application of Lazy Nine MUD,

If you have questions or nead additional inﬁ:rmation, please feel free to contact us at your
convenience, -

Sin? "
/ Wﬁ,

Richard Eason
Genera] Mapager .

Cc:  Malone/Wheeler, Inc.

Use Water Wisely ,6 Every Drop Counts
www Lakewaymud.org
' TOTAL P.&2

EXHIBIT

?'“




08/01/05 WED 14:18 FAX 512880435 MALONE WHEELER @ood

Lo}

ENERGY » WATER « COMMUNITY SEAVICE

May 10, 2005.

Mr. Richard A. Miller, P.E.
Malone/Wheeler, Inc.

7500 Rialto Blvd.

Bldg. 1, Suite 240

Austin, TX 78735

Dear Mr. Miller,

This is in reply to your e-mail to Mr. Mike Tomme of LCRA on April 22, 2005. In that e-
mai, you asked if the LCRA can provide wastewater service to the Lazy Nine MUD at a
flow of 900,000 gallons per day.

The only available LCRA wastewater facility in the area is the Lake Pointe WWTP (the .
Lake Pointe. Plant) which currently has a capacity of 575,000 gallons per day at the
existing Lake Pointe Plant site. LCRA is currently in the process of seeking a permit
amendment from the Texas Commission on Environmental Quality to increase the
permitted flow to 1,000,000 gallons per day. The permit amendment would seek to have
the existing Lake Pointe Plant site capacity maximized at 675,000 gallons per day and
have an additional 375,000 gallons per day at a separate plant location at the Bohls Tract

{collectively, the Lake Pointe Plant System).

The current flows to the Lake Pointe Plant are in excess of 200, 000 gallous per day.
Should LCRA be successful in obtaining the requested increase in capacity at the Lake
Pointe Plant System that would only leave approximate! ¥ 800,000 gallons per day of
available capacity. '

Best on the capacity available should LCRA obtain its permit amendment, LCRA, there
weuld be insufficient.capacity in the-Lake Pointe Plant to honor and serve s request fore
projected flow of 900,000 gallons per day. ‘
Sincerely,

Qo S

Janet Stephenson .
Regional Manager West Travis County Region

11612 BEE CAVES ROAD, SUTTE 150 » AUSTIN, TEXAS » 78738 » 1512) 397-6766 + 1-800-776:5272 » WWW.LCRA.ORG




_ MALONE WHEELER Booz

04/22/05 FRI 10:28 FAX 512887355
r. 22 2865 18:57AM Py

FROM :HURST CREEK MUD FAaxX NO.

HURST CREEK
MUNICIPAL UTILITY DISTRICT

102 TROPHY DRIVE
AUSTIN, TEXAS 78738
{512) 261-6281 FAX 2614810

April 13,2005

Mr. C. A. Elder

President, Board of Directors

Lazy Nine Municipal Utility District
c/o Willshire Homes

8200 North MoPac Expressway, #300
Austin, Texag 78759

RE:  Lazy Nine Municipal Utility District
Dear Mr. Elder:

Hurst Creek Municipal Utility District (MUD) has discussed the possibility of providing
wastewater utility service to the Lazy Nine MUD with representatives of that MUD.
Although the two MUD's arc in relative proximity to one another, the topographic
conditions and construction constraints appear to be prohibitively difficult and expensive
to overcome. In addition, existing Hurst Creek MUD wastcwater system facilitics would
need to be significantly cxpanded to provide service to Lazy Nine MUD. It does not
appear to be very practical or reasopable for Hurst Creck MUD ta undertake such effort.

Accordingly, Hurst Creek MUD has no interest in, nor any desire to provide wastewater
utility services o Lazy Nine MUD on cither a wholesale or rofail besis.

SinCC[CM

General Manager .

~ e¢: Richard A. Miller, P.E., Malonc/Whecler, Inc.

CEXHIBIT -




07/22/05 FRI 08:00 FAX 51288 55 MALONE WHEELER @003

Pt
M‘ TRAVIS COUNTY WATER C GNTROL
fE & & IMPROVEMENT DISTRICT 17
3 3) &/ ‘
"stﬁﬁ?’ 3812ECK LANE » AUSTIN, TEXAS 78734
R PHONE (512) 266-1111 » FAX (512) 266-2790

July 20, 2005

Mr. Richard Wheeler P.E.
Malone/Wheeler, Inc.

7500 Rialto Blvd , Bldg. 1, Suite 240
Austin, Texas 78735

Re: Wastewater Service to Lazy Nine MUD

Dear Mr. Wheeler,

Travis County WCID 17 has looked into the possibility of providing wastewater service to Lazy
Nine MUD. Although District 17 is in proximity to the MUD, District systems would have to be
significantly expanded to provide service to the MUD, and it does not appear to be feasible to

undentake this effort.

WCID 17 does not currently have capacity to serve Lazy Nine MUD, however, the District would
be willing to work with the MUD to provide service to the area should that option be feasible.

1 you need any further information, please contact me at (512) 266-1111 Ext. 13, or
debbicgernes@wecid17.org.

Deborab 8, Gemes .
General Manager

Sincerely,

Received
JUL 252005
warer Qualdy Epplicalion Team

~_EXHIBIT

N
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07/21/05 THU 08:55 FAX 51289""‘55‘5 MALONE WHEELER

¥} alone/
E € heeler, Inc.
Engineering & Development Ccmsu}tants

June 14, 2005

Ms. Deborah S. Gernes, General Manager
Travis County WCID No. 17

3812 Eck Lane .

Austin, TX 78734

RE: Lazy Nine MUD
" TCEQ Non- discharge Wastewater Permit Application

Dear Ms. Gernes:

Lazy Nine MUD has recently submifted an application for a non—discharge wastewater
permit to TCEQ. During the course of a discussion at a- preliminary review meeting, TCEQ
requesied that we obtain a letter from Travis County WCID No.17 that indicates that the District
either does not have the capacity to serve Lazy Nine or has no intention of serving Lazy Nine.

Simitar letters were previously obtained from Lakeway MUD Hurst Creek MUD and LCRA.

Copies are attached for your information and review.

We recognize that this Is an i'rnp‘osiﬁon on your time. However, we would respectfully
request that WCID No.17 provide a letter for the wastewater permit application. The Hurst Creek
MUD letter is probab)y the best example.

As a point of information, Lazy Nine MUD was granted CCN No's.13075 for water and

20970 for sewer by the TCEQ on May 13, 2005. Copies of each are also included for
mformahon

If you have quest»on or need ‘additional information, please call me at your earliest
convinces. We appreciate your consideration of this request and look forward to receipt of the

- letter shortly.

Very‘truly yours,
Malone/Wheeler, Inc

QML’ | | RECENED

Richard J. Wheeler, P.E.

President ‘ UL 21 2005 . |
o : ‘ - Water q,
APP"Catcong E;l.’etg m
LOAOS) 1Fowhs Page 1 of 2

7500 Rjalto Bivd., Bldg 1, Suite 240, Austin, TX 78735
Phane: R17.R00.NANT  Fav. & {J.RQQ.NASS

@oo3



07/21/05 THU 08:55 FAX 5128877135 MALONE WHEELER } Boo2

one/

&« heeler, Inc.
Engineering & Development Consultants

MEMORANDUM

TO: Lazy Nine MUD; Willatt & Flickinger

FROM: Rick Whesler @w)

SUBJECT: TCEQ Permit No. WQ 0014629001
" Lazy Nirne MUD CN 602731572

DATE: July 19, 2005

A phone conversation was conducted with Ms. Debble Gernes, General Manager of Travis
County WCID No. 17 on Tuesday July 19, 2005 conceming our letter dated June 14, 2005. Ms.
Gemnes indicated that she had indeed received and read the letter and was apologetic that she had
not yet provided a response. She further stated that the WCID. No. 17 had no problem with
providing a letter stating that WCID No. 17 had no interest in or desire to provide wastewater
service to Lazy Nine MUD.. Ms. Gernes also stated that we could expect to receive such a letter

"shortly”.

RECEIVED
ML 27 505

ater Quap
Aoriaaly

7500 Rialto Bivd., Bidg. 1, Suite 240, Austin, TX 78735
Fhone: 512-899-0601 Fax: 512-899-0655



	Protesant's Exception
	Exhibit 1
	Exhibit 2
	Exhibit 3
	Exhibit 4
	Exhibit 5
	Exhibit 6
	Exhibit 7
	Exhibit 8
	Exhibit 9
	Exhibit 10
	Exhibit 11
	Exhibit 12
	Exhibit 13
	Exhibit 14

	Button4: 


