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NOW COMES the Executive Director of the Texas Commission on Environmental Quality
(“Commission” or “TCEQ”) and hereby files these Exceptions and Proposed Modifications to the
Administrative Law Judge’s Proposal for Decision, pursuant to 30 TEX. ADMIN. CODE § 80.257.

1. Introduction

At the time of the violations, Palo Gaucho, Inc. owned and operated a wastewater treatment facility
located at on the east side of Farm-to-Market Road 3121, approximately 2.5 miles north of the
intersection of Farm-to-Market Road 3121 and Farm-to-Market Road 83 in Sabine County, Texas
(“Palo” or the “Facility”). The alleged violations were that Palo failed to comply with permitted
effluent limits at Outfall 001 for Dissolved Oxygen, Biochemical Oxygen Demand (five day), and
Total Suspended Solids based on discharge monitoring reports submitted by Palo and that Palo failed
to submit the annual sludge report for the monitoring period ending July 31, 2005 by the September

1, 2005 deadline. Based on a record review conducted by TCEQ staff spanning July 2005 through
June 2006, the Executive Director brought an enforcement action against Palo Gaucho, Inc., seeking
administrative penalties and corrective action.

The State Office of Administrative hearings conducted an evidentiary hearing on February 14, 2008.
In his Proposal For Decision, the Administrative Law Judge (“ALJ”) recommended that the
Commission enter a default judgment against Palo, deem as true the facts alleged by the Executive
Director, assess a penalty of $9,200, and take the corrective action sought by the Executive Director,
since Palo failed to appear at the hearing on the merits.
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II. Exceptions

The Executive Director agrees with and supports the adoption of the substance of the Admiinistrative
Law Judge’s (“ALJs”) findings and conclusions with the exception of the ordering provision in
regards to submitting written certification of compliance with the effluents limits of TPDES Permit
No. 11432001. Prior to the evidentiary hearing, the Executive Director received a letter dated
November 8, 2007 from Respondent stating that Respondent no longer owns or operates the Facility.
On January 25, 2008, Respondent submitted supporting documentation of the ownership change
while responding to requests for financial documents for consideration of ability to pay the
administrative penalty. At the February 14, 2008 evidentiary hearing, the Executive Director
informed the ALJ about the change in ownership and requested that the ALJ insert an Ordering
Provision requiring Respondent to submit written certification of proof that TPDES Permit No.
11432001 has been transferred to the new owner. Therefore, the Executive Director requests that the
Order Provision require Respondent to submit written certification regarding permit tr ansfer in lieu
of submitting written certification of compliance with the effluent limits of TPDES Permit No.
11432001. : o

The Executive Director also requests that the ALJ insert language regarding Respondent’s recent
bankruptcy filing. On or about February 22, 2008, Respondent filed a petition for bankruptcy relief
pursuant to Chapter 11 of the United States Code. The automatic stay imposed by the Bankruptcy
Code (specifically, 11 USC § 362(a)) does not apply to the commencement or continuation of an
action or proceeding by a governmental unit to enforce such governmental unit’s police or regulatory
power, by virtue of the exception set out at 11 USC § 362(b)(4). Accordingly, TCEQ. (a
governmental unit as defined under 11 USC § 101(27)) is expressly excepted from the automatic stay
when pursuing enforcement of the State’s environmental protection laws and in seeking to liquidate
its damages for such violations. So long as Respondent’s bankruptcy proceeding are pending and/or
until relief from the automatic stay is granted, the TCEQ will not, however, seek to execute upon any
monetary judgment obtained without first approaching the United States Bankruptcy Court where
Respondent’s bankruptey case is pending as necessary, after consultation with the Attorney General’s
Office. As a result, the Executive Director requests that the ALJ 1nsert an Or del ing Provision
regzudlng Respondem s recent bankr uptcy ﬁhng

‘TII. Other Suggested Modifications

The Executive Director also suggests the following changes be made to the ALJ’s Order: | -
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On Page 2 of the ALJ’s proposed Default Order, Section I, Findings of Fact No. 3.a.,
insert the word “by” between “26.121(a)” and “exceeding.”

On Page 4 of the ALJ’s propyosed Default Order, Section I, Findings of Fact No. 11, change
“September 7, 2007 to “September 10, 2007 for the date Ms. Galen received notice.

On Page 4 of the ALJ’s proposed Default Order, Section I, Findings of Fact No. 13, add two

sentences that read ““ On January 7, 2008, the ALJ issued Order No. 2 that revised Order No.
1, issued on October 1, 2007, to remove erroneous references in Section VII to two

LIS U Vil 101U VO CLIVLOUVUS 100 TiiUTS 1l OS00

preliminary conferences. A copy of Order No. 2 was faxed by SOAH to each of the party
representatives.”

On Page 5 of the ALJ’s proposed Default Order, Section II, Conclusions of Law No. 2, add a
second space before the Texas Water Code reference. i

On Page 5 of the ALI’s proposed Default Order, Section I, Conclusions of Law No. 4,
change the comma to a period at the end of the sentence. '

On Page 5 of the ALJ’s proposed Default Order, Section II, Conclusions of Law No. 5, add
citation 30 TEX. ADMIN. CODE § 1.12 and modify citation to 30 TEX. ADMIN. CODE § 80.6 to
read 30 TEX. ADMIN. CODE § 80.6(b)(3).

On Page 6 of the ALJ’s proposed Default Order, Section II, Conclusions of Law No. 6, add a
space after 1 TEX. ADMIN. CODE § 155.55.

On Page 6 of the ALJ’s proposed Default Order, Section II, Conclusions of Law No. 10,
change the first bullet from “its impact or potential impact on public health and safety,
natural resources and their uses, and other persons” to “the impact of the violation on air
quality in the region; a receiving stream or underground water reservoir; instream uses, water
quality, aquatic and wildlife habitat, or beneficial freshwater inflows to bays and estuaries; or
affected persons.” :

On Page 8 of the ALJ’s proposed Default Order, add a new Ordering Paragraph to include
bankruptcy language. This Ordering Paragraph should be labeled as Ordering Paragraph No.
2. The language should read “On or about February 22, 2008, Respondent filed a petition for
bankruptcy relief pursuant to Chapter 11 of the United States Code. The automatic stay
imposed by the Bankruptcy Code (specifically, 11 USC § 362(a)) does not apply to the
commencement or continuation of an action or proceeding by a governmental unit to enforce
such governmental unit’s police or regulatory power, by virtue of the exception set outat 11
USC § 362(b)(4). Accordingly, TCEQ (a governmental unit as defined under 11 USC §
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101(27)) is expressly excepted from the automatic stay when pursuing enforcement of the

- State’s environmental protectiofi laws and in seeking: to liquidate its damages for such

10
11.
12.

13.

violations. So long as Respondent’s bankruptcy proceeding are pending and/or until relief
from the automatic stay is granted, the TCEQ will not, however, seek to execute upon any
monetary judgment obtained without first approaching the United States Bankruptcy Court

where Respondent’s bankruptcy case is pending as necessary, after consultation’ Wlﬂl the
Attomey General’s Office.”

On Pages 8 and 9 of the ALJ S ploposed Default Oldel change 1he Ordenng Paragraph
numbering sequence to accommodate the newly added Ordering Paragr aph No. 2.’

On Page 8 of the ALT’s proposed Default Order, Ordering Par qgraph No. 2 (now Ordering
Paragraph No. 3), change the formatting of the addresses for Older Comphanoe Team and

Beaumont Regional Office to address blocks.

On Page & of the ALJ ’s proposed Default Order, Ordering Pal ragraph No. 2 (now Ordering
Paragraph No 3), add “Beaumont, Texas” before the ’777 03-1830 zip code. -

On Page 9 of the ALT’s pr oposed Default Order, Ordermg Par agraph No. 6 (now

‘ O1 dering Parag1 aph No 7), add a penod to the end of the sentence. .

1V. Conclusion

The Executive Director respectfully requests that the Commission adopt the ALJ’s Proposal for
Decision and enter the Proposed Order with the changes requested by the Executive Director.
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Respectfully Submitted,
Texas Commission on Environmental Quality

Glenn Shankle
Executive Director

Stephanie Bergeron Perdue, Deputy Director
Office of Legal Services

T LLvY

Mary R. Risner, Director
Litigation Division

Mary E. Coleman -
State Bar of Texas No. 24053148
Litigation Division, MC R-4
2309 Gravel Drive

Fort Worth, TX 76118

(817) 588-5917

(817) 588-5705 (FAX)



CERTIFICATE OF DELIVERY

I hereby certify on this 17" day of March, 2008; the original and 12 copies of the foregoing
“Executive Director’s Exceptions and Proposed Modification to the Proposal for Decision”
(“Exceptions™) were filed with the Chief Clerk of the Texas Commission on Environmental Quality,
Austin, Texas. '

I further certify that a copy of the Exceptions was sent via facsimile to ALJ Paul D. Keeper w1th the
State Office of Administrative Healmgs at (5 12) 475 4994,

I further certify that on this day, a true and correct copy of the foregoing Exceptions was sent via
facsimile to Claudette Galen, President, Palo Gaucho, Inc., (903) 786-4440. A copy was mailed via
first class mail to Claudette Galen, President, Palo Gaucho, Inc., 4025 Lamar Avenue Paris, Texas
75460. :

I further certify that on this day, a true and correct copy of the foregoing Exceptions was sent via
facsimile to Rodney D. Tow, Trustee, Tow & Koenig PLLC, (281) 681-1441. A copy was mailed
via first class mail to Rodney D. Tow, Trustee Tow & Koenig PLLC, 26219 Oak Ridge Drive, The
Woodlands, Texas '77380 '

I further ceﬁify that on this day a true and correct copy of the foregoing Exceptions were hand
delivered to Blas Coy, Public Interest Counsel, Texas Commission on Environmental Quality,
Austin, Texas.

Mary E. Coleman

Attorney

Litigation Division

Texas Commission on Environmental Quality
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DEFAULT ORDER Assessing Administrative Penalties Against
Palo Gaucho, Inc.; TCEQ Docket No. 2006-2025-MWD-E; SOAH
Docket No. 582-07-4078

On - | -. , the Texas Commission on Environmental Qna-lity (TCEQor -
Commission) considered the Executive Director’s Preliminary Report and Petition (EDPRP) .
recommending that the Commission enter an order assessing administrative p.enalties against Palo
Gaucho, Inc. (Respondent). A Proposal for Decision (PFD) was presented by Paul D. Keeper,
Administrative Law Judge (ALJ) with the State Office of Administrative Hearings (SOAH), who
conducted a preliminary hearing concerning the EDPRP on September 27, 2007, in Austin, Texas.

The ExecutivehDirector, represented by Mary Coleman, appeared at the preliminary hearing.
Claudette Galen, president of Respondent, made an appearance. A hearing on the merits was held at
SOAH on February 14, 2008. Respondent Was not present at the hearing on the merits‘nor
represented by counsel and did not request a continuance. The Executive Director requested tn'at‘ a
default judgment be entered against .Respondent. The ALJ agreed with the Executive Director’s
request.

After considering the ALJ’s PFD, the Commission adopts the following F indings of Fact and

Conclusions of Law:



L FINDINGS OF FACT
At the time of the alleged violations, Respbndeﬁt owned and operated a wastewater treatment
facility located at on the éast side of Falin-tblMarliet Road 3121, approximately 2.5 miles
north of the. intersection of Farm-to-Market Road 3121 and Farm-to-Market Road 83 in
Sabine County, Texas (Facility). |
The Facility has d‘ischarged waste into or<adj acent to water iih the state or has cmﬁmjtted
ano‘th‘e;r act that hgs pqﬁlsed Qr‘will ‘c‘:ause' p‘olluti’oﬁ;of‘ any wate‘r iﬁ the sfate under the Texas
A ,Wafter C_ode..‘ |
_quing a reoqlid rcyie‘_’\#y‘con.ducted on quembex ’Z, 2006, TCEQ étgff ‘documycylrlbtg‘d{{ha‘tﬂ
Respoi;dgnt Vi‘ollated the fqllowhilg;feqﬁil'ements:_‘ | ' | |
a. 30TEXADMIN C_ODEv§- 305.125(1); TPDESPemut Np. 11432001, Efﬂu@gt”
‘vanmtatlons and Monltormg Requlrements Nos 1 and 6; and TEX WATER CODE. |

§ 26 121(a) by exceedmg the pemutted efﬂuent 11m1ts at Outfall 001 as shown

‘ below:; o
Month/Year g/

October2005 ¢ | . ¢ o | e
November 2005 c c .c 210 ¢
December 2005 c 14.2 . e 41,5 72.0

January 2006} c 19.9 372 . . 615 124.0
. February 2006 ¢ 29.6 90.0 ., 108.8 364.0
 March 20060 ¢ 173 | e | 615 780

April 2006 -~ 3.7 16.8 [ 39.7 62,0 ‘
May 2006 0.6 162.8 432.0 1500.3 0 4440,0 ©
June 2006] ¢ 13.3 c 36.3 ~ 80.0



. Tgrm o | Abbreviation -

dissolved oxygen DO
milligrams per liter mg/L
total suspended solids ‘ TSS.
l;i:;chemical oxygen demand, five- BOD
Compliant c

b. 30 TEX. ADMIN. CODE § 305.125(17) and TPDES Permit No. 11432001, Sludge
Provisions, by faiﬁng to submit the annual sludge report for the monitoring period
ending July 31, 2005 by September 1, 2005. |

Respondent received notice of the violations on ‘or about November 25, 2006.

On June 20, 2007, the Executive Director sent a copy of the EDPRP to Claﬁdétte Galen,

President of Respondent, 3855 Lamar Avenue, Suite A, Paris, Texas 75460, and to Darwin

MacAlister, Registered Agent of Respondent, at 3001 East Broadway, Pearland, Texas

77581.

In the EDPRP, the Executive Director alleged that the Respondent committed the violations

discovered during the November 7, 2006, record review and proposed an administrative

penalty of $9,200.00 for those violations and that the Respondent be required to take
corrective actions described below in this Order.

In a letter dated June 23, 2007, Ms. Galen respoﬁded to the EDPRP and denied that

Respondent held a permit for the wastéwater plant.

On August 16, 2007, the Executive Director requested that th_e matter be referred to SOAH

for SOAH’s acquisition of jurisdiction and the filing of a Request to Docket Case form.
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11.
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13.

On September 5,[2()07 , the TCEQ Chief Clerk mailed notice of the scheduled pi‘eliminary
hearing to Ms. Galen and Mr. MacAlister on behalf of Respondent.

The notice of heaﬁng:

. Indicated thé time; date, place, and nature of the heai'iilg';
|
. Stated the:legal atjthdrity and jurisdiction for thevheaning‘;
e - Indicated the statutes and mlés the Exécﬁtivé Diredor alleged Respondent Violated'
e . ... Referred to'the EDPRP; a copy of which was attached, which 111d10ated the matters

asserted by the Executive Dn ector;

. Advised Respondent, in at least 12-point bold-faced type, that failure to appear at the
- preliminary hearing or the evidentiary hearing in person or by legal representative
would result in the factual allegations contained in the notice and EDPRP being
deemed as true and the relief sought in the notice possibly being granted by default;

. Included a copy of the Executive Director’s penalty calculation worksheet, which

showed how the penalty was calculated for the alleged violations, =

- Ms. Galen repeived noticcf, on September 10, 2007, and Mr. MacAliSter receive_d notice on
September 7,2007.

- On Septcmber 27,2007, the ALJ convened a preliminary h¢a1'ing at SOAH. Counsel

appearing for the Executive Director was Mary Coleman. Ms. Galen appeared without
counsel for Respondent

On October 1, 2007 the ALJ 1ssued Ordel No 1 that ddopted apr ehearmg schedule and set

- the:hearmg on the merits at 9:00 a.m., February 14, 2008. A copy of Order No. 1 was faxed

by SOAH to each of the party representatives. On January 7, 20 08, the ALJ issued Order No.

2 that revised Order No. 1, issued on October 1, 2007, to remove erroneous references in
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Section VII to two preliminary conferences. A copy of Order No. 2 was faxed by SOAH to
each of the party representatives. |
On February 14, 2008, tile ALJ convened the hearing on the merits. Counsél appearing for
the Executive Director was Mary Coleman. No representativevmade an appearance for
Respondent, and neither the Executive Director nor the ALJ received a request for a
continuance from Respondent.

Based on Respondent’s failure to appear at the hearing, the Executive Director moved for a
default judgment again‘st Respondent. The Executive Director moved that all of the
allegations be deemed admitted as true, the penaltiés sought be assessed against Respondenf,
and Respondent be ordered to take corrective action recommended by t_he Executive

Director.

II. CONCLUSIONS OF LAW

The Commission has authority to impose an administrative penalty. TEX. WATER CODE ANN.

§ 7.051.

The Commission has the authority to assess an administrative penalty of up to $10,000 for
each day of eaéh violation. TEX. WATER CobE § 7.052.

If a person violates any statute or rule within ;the Commission's jurisdiction, the Commission
may order the person to take corrective actjon. TEX. WATER CODE § 7'.073.

Respondent was notified of the EDPRP and of the opportunity to request a hearing on the
alleged violations or the penalties or corrective actions proposed. TEX. WATER CODE ANN.

§ 7.055 and 30 TEX. ADMIN. CODE §§ 1.11 and 70.104.



100

- Respondent was notified of the hearing on the alleged violations and the proposed penalties(.

TEX. Gov'T CODE ANN. § 2001.052; TEX. WATER CODE ANN. § 7.058; 1 TEX. ADMIN. CODE

8 155.27, and 30 TEX, ADMIN. CODE §§ 1.11,1.12,.70.104; and 80.6(0)(3): -+~ -

Respondent*was' notified that if Respondent failed to appear at the hearing, & default
judgment could be rendered ﬁgain‘st Respondent in which all the allegations contained in the

notice of hearing would be deemed admitted as true. 1 TEX. ADMIN, CODE §155.55 and 30

" TEX. ADMIN. CODE §§70.106(b’)and'80.113(d)., R
‘ SOAH has juﬁsdictioh over matters related to the hearing in this matter, including the

“authority to issue a Proposal for Decision with Findings of Fact and Conclusions of Law.

TEX. GOV'T CODE ANN. ch. 2003,
Based on the abéx}e Findings of Fact and Conclusions of Law:

a. A default judgment should be e_ntered against Respondent in accordance with 1 TEX.

ADMIN. CODE § 155.55 and 30 TEX: ADMIN. CODE § 70.106(b); and

'b. -+ The allegations contained in the notice of the hea&ing, inoluding'those in the EDPRP

at_t'ached thereto, are adnlitth as true.
Based on the above Findings of Fact and’CbnclusionS of Law, ReSponde‘nt violated 30 TEX.
ADMIN. CODE § 305.125(1) and (17); TPDES Permit No. 11432001, Effluent Limitations and
Mmﬂfofiﬁg Requirements Nos. 1 and 6 and Sludge Provisions; and TEX. WATER CODE ANN.

§26:121(a).  *

In determining the amount of an administrative pénalty, the Commission is to consider:

o ' The impact of the violation on air quality in the region; ‘4 réceiving stream or
underground water reservoir; instream uses, water quality, aquatic and wildlife
habitat, or beneficial freshwater inflows to bays and estuaries; or affected persons;

6
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. The nature, circumstances, extent, duration, and gravity of the prohibited act;
e The history and extent of previous violations by the violator;

. The violator’s degree of culpability, good faith, and economic benefit gained through
the violation;

. The amount necessary to deter future violations; and
. Any other matters that justice may require. TEX. WATER CODE ANN. § 7.053

The Commission has adopted a Penalty Policy setting forth its policy regarding the

computation and assessment of administrative penalties, effective September 1, 2002.

'The Executive Director correctly calculated the penalties for each of the alleged violations.

TEX. WATER CODE ANN. § 7.053; the Commission’s Penalty Policy.

A total administrative penalty of $9,200.00 is justified and should be assessed against

Respondent.

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY, INACCORDANCE WITH THESE FINDINGS OF FACT

AND CONCLUSIONS OF LAW, THAT:

1.

Within 30 days after the effective date of this Commission Order, Palo Gaucho, Inc., shéﬂ
pay an administrative penalty in the amount of $9,200.00 for violations of 30 TEX. ADMIN.
CODE § 305.125(1) and (17); TPDES Permit No. 11432001, Effluent Limifations and
Monitoring Requirements Nos. 1 and 6 and Sludge Provisions; émd TEX. WATER CODE
ANN. § 26.121(a). The payment of this admiﬁistrative penalty and compliance with this

Order will completely resolve the violations set forth by this Order. However, the



Commission shall not be constrained in any manner from requiring corrective actions or
| penaltres for other _Violuti‘ons thut are not rui‘s.ed h\ere; ChechS rendered to pay nenal_ties
imposed by this Order sliull be made out to ‘:‘T]CE‘Q. v Adlnin.istréltivenenalty payments shall
“'bé sent with the notation "Re: Pa.lo 'G'aucho’\, Iic., TCEQ Docket No. 2006-2025—MWD~E;" .
to: | | | |

Financial Admm]stratron D1V1sron Rcvenues Sectron

Attention: Cashier’s Office, MC 214

Texas Commission on Env1ronme11ta1 Quahty

P.O.Box 13088 .

Austln Texas 78711-3088 -
| On or about February 22, 2008‘ Respondent ﬁled a petition for bankruptcy relief pursuant to
Chaptel 1 1 of the Unlted States Code The automatrc stay 1mposed by the Bankruptcy Code. :
(specrﬁcally, 11 USC § 362(a)) does not apply to the commencement or continuation of an
-action or proceeding by a governmental unit, to 'enforce such govennnental unit’s police or
' regulatory power, by virtue of the exception set out at 11 USC § 362(b)(4) Accordlngly,
TCEQ (a govemmental unit as deﬁned under 11USC § 101 (27)) is expressly excepted from
the automatic stay when pursumg enforcement of the State’s env1ronmental protectlon laws
and in seeking to liquidate its damages for such VlOlathl’lS. So long es ,Respondent’s '
'benkruptcy nroceeding is nending ztnd/ or untﬂ relief ﬁom the aut(;rnatic stuy is ér'ented the
. TCEQ will not seek to execute upon any monetary Judgment obtained w1thout first
approachmg the Un1ted States Bankruptcy Court Whele Respondent s bankruptcy case is
Lpendmg as necessary, aftel consultatron w1th the Attomey Gener al S Ofﬁce

Wlthln 60 days after the effectrve date of the Commlssmn 01 del Respondent shall submit

‘w1 iitten celtlﬁcatron of proof that TPDES Pennrt No 1 143 2001 has been transfen ed to the



new owner. The certification shall include detailed supporting documentation including
receipts, and/or other records to demonstrate compliance, be notarized by a State of Texas
Notary Public, and include the following language:

“T certify under penalty of law that I have personally examined and am
familiar with the information submitted and all attached documents, and that
based on my inquiry of those individuals immediately responsible for
obtaining the information, I believe that the submitted information is true,
accurate and complete. I am aware that there are significant penalties for

* submitting false information, including the possibility of fine and
imprisonment for knowing violations.” '

The certification shall be submitted to:
Order Compliance Team
Enforcement Division, MC 149A
Texas Commission on Environmental Quahty

P.O. Box 13087
Austin, Texas 78711-3087

with a copy to:

Ronald Hebert, Water Section Manager

Texas Commission on Environmental Quahty

Beaumont Regional Office

3870 Eastex Freeway

Beaumont, Texas 77703-1830
The Executive Director may refer this matter to the Office of the Attorney General of the
State of Texas for further enforcement proceedings without notice to Respondent if the
Executive Director determines that Respondent has not complied with one or more of the
terms or conditions in this Commission Order.
All other motions, requests for entry of specific Findings of Fact or Conclusions of Law, and

any other requests for general or specific relief, if not expressly granted herein, are hereby

denied.



. The effectlve date ofthis‘Order is the date the Order is-firial. 30 TEx. ADMIN. CODE § 80. 273’

- rand TEX..GOV'T CODE ANN. §2001. 144 S ey e

| The Commlssmn’s Chief Clerk shall forward a copy of this O'rder to Respondent, astequired
: by TEX. WATER CODE ANN § 7.059.
If any. p1 ovision, sentenoe clause, or ph‘l ﬁse of. thls 61 der ‘1s”fo1 va1’-1y reason held to be invalid,
.the mvahdlty 6f any pr(;V;SIOD shall not affect the Validlty of tﬁe 1ema1mng po1't1ons of this
Oldex | | |

ISSUED:

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

BUDDY GARCIA, Chairman _
For the Commission
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