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EXECUTIVE DIRECTOR’S EXCEPTIONS TO AMENDED PROPOSAL
FOR DECISION AFTER REMAND

- TO THE HONORABLE COMMISSIONERS AND ADMINISTRATIVE LAW JUDGES OF
THE STATE OFFICE OF ADMINISTRATIVE HEARINGS:

The Executive Director of the Texas Commission on Environmental Quality files his Exceptions
in response to the Supplemental Proposal for Decision prepared by the Administrative Law

Judges in the above-referenced matter.

The Executive Director (ED) respectfully disagrees with the Administrative Law Judges’ (ALJs)
conclusion that TexCom Gulf Disposal LLC’s (TexCom or Applicant) application for
Underground Injection Control (UIC) Permits No. WDW410, WDW411, WDW412, and
WDW413 (Application) should be denied and cohtends that the Applicant has met its burden of

proof on all issues. The ED continues to recommend that the Application be granted.

It bappears that the ALJs’ recommendation to deny the applications for the injection wells is
based on their determination that wastewaters that TexCom proposes to inject into the Lower
Cockfield formation could migrate to the Upper Cockfield formation and be brought to the
surface by protestant,.Denbury Onshore LLC’s (Denbury), current and future oil production
activities within the Upper Cockfield formation. The ALJs conclude that because this could
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occur that ground and surface freshwater would not be protected from pollution as required by
Texas Water Code § 27.051(a)(3). '

Based on the same concern that Denbury could produce and bring to the surface TexCom’s
injected wastewater if that wastewater migrated. to the Upper Cockfleld, the ALIJs also conclude
that the use or installation of the proposed TexCom injection wells is not in the public interest
under Texas Water Code § 27.051. For all other issues, it appears that the ALJs determined that
the proposed applications meet all applicable requirements of Texas Water Code Chapter 27 and
Title 30, Texas Administrative Code Chapter 331 (Chapter 331).

Because the ED considers the evidence in the record sufficiently establishes that wastewater
injected by TexCom in the injection interval within the Lower Cockfield formation will stay in
‘the Lower Cockfield formation, the ED does not agree that the TexCom wastewaters could be :
brought to the surface by Denbury’s current or future oil activity within the Upper Cockfield
- formation. The ED believes that the applications meet all applicable statutory and regulatory
requirements and therefore recommends that the commission find that the use or installatidn of
the proposed injection wells is in the public interest and that with proper safeguards, both ground
and surface fresh water can be adequately protected from pollution. The ED recommends that
the ALJs’ findings of fact, conclusions of law, and ordering provisions be modified as shown in

Attachment A.
Geologic evidence shows injected fluids will be contained in the Lower Cockfield
The ED considers the evidence sufficient to show that the geology of the Lower Cockfield is

appropriate to contain the injected fluid within the Lower Cockfield. 'The ALJs found that the
geology of the area was described confidently.! The proposed permits include the Upper, Middle

! Amenided Proposal for Decision after Remand, SOAH Docket No. 582-07-267,
TCEQ Docket No. 2007-0204-WDW, Proposed Order (PFD Proposed Order), Finding of Fact
(FF) No. 84 (Nov. 8, 2010)(finding that “[t]he geology of the area was described confidently and
the limits of waste fate and transport can be accurately predicted” utilizing data and modeling).
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and Lower Cockfield formations within the injection zone,” but the injection interval is limited to
145 feet within the Lower Cockfield formation.> The injection interval is that part of the
injection zone in which the well is authorized to be perforated. While injected fluids may be
authorized to be within the injection zone, the evidence does not show that injected fluids will
actually migrate throughout the full vertical extent of the injection zone. The ED agrees with the
finding that the Lower Cockfield consists of 345 feet of shales'and shaley sands and that the
sharp upper contact of the Lower Cockfield is the lower boundary of a 35-foot thick layer of
alternating beds of shale, silt, and sand at the base of the Middle Cockfield.” The ED agrees with
the ALJs’ finding that “[t]he Lower Cockfield has sufficient thickness, areal extent and lateral
continuity to contain the proposed amount of injected fluid.”® The ED agrees with the ALIJs’
finding that the Lower, Middle, and Upper Cockfield are separated from one another by layers of
altematihg beds of shale, silt, and sand.” The ED agrees wifh'the ALIJs’ conclusion that

TexCom’s proposed wells would be sited in an area that is geologically suitable.®

Modeling shows waste plume contained within Lower Cockfield

2 FF No. 65 (describing the depth below ground level of the Cockfield formations).

3 FF No. 64 (describing 145 feet of perforations in the Lower Cockfield formation and
injection interval at depths at depths between 6,045 and 6,390 feet).

4 30 TEX. ADMIN. CODE § 331.2(50).

> FF No. 91 (describing a 35-foot thick layer at the contact between the Upper and

Middle Cockfield formations).
6 FF No. 92.
7 FF No. 93.
8 PFD, Proposed Order, Conclusion of Law (CL) No. 21(Nov. 8, 2010)(concluding

that “[1]n accordance with 30 TEX. ADMIN. CODE § 331.121(c)(3)(A), TexCom’s proposed wells
would be sited in an area that is geologically suitable™ ).
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The evidence shows that the predicted waste plume will be contained within the Lower
Cockfield.® The ALJs found that the limits of waste fate and transport can be accurately
predicted through the data obtained from the existing well and the use of analytical and
numerical models.'® The ED agrees with the ALJs’ finding that the applicant’s reservoir .
modeling analysis determined that injected waste fluids would travel 2,770 feet from the
wellbore within the Lower Cockfield over the lifetime of the facility.'! The ED also agrees with
the ALJs’ finding that the injected wastewater should not reach the fault 4,400 feet south of the
site, and would remain contained in the Lower Cockfield."> No party offered any other waste

fate model predicting waste migration into the Upper Cockﬁeld.B

Migration from TexCom’s wells to Denbury’s wells is unlike'ly

" The ALJS’ theory that wastewater disposed in the Lower Cockfield could be produced in

Denbury’s oil and gas production wells requires that first the wastewater migrate from the
4

injection interval in the Lower Cockfield to the to the Upper Cockfield mineral producing zone.!

? FF No. 84 (finding that “[t]he geology of the area was described confidently and
the limits of waste fate and transport can be accurately predicted” utilizing data and modeling),
FF No. 92 (finding that “[t]he Lower Cockfield has sufficient thickness, areal extent and lateral
continuity to contain the proposed amount of injected fluid”), and FF No. 178 (finding that “[t]he
injected wastewater should not reach the fault 4,400 feet south of the site, and would remain
contained in the Lower Cockfield”).

10 FF No. 84 (described at foot note No. 9), FF No. 177 (finding “[t]he injected
wastewater (waste plume) was conservatively determined to travel a maximum of 2,770 feet
from the wellbore within the Lower Cockfield over the lifetime of the Facility™).

1 FF No. 153.

12 FF No. 178 (described at foot note No. 9).

13 Remand Transcript (Tr.) at 1470:18-25 (Cross Examination Testimony of Mr.
Swadener)(answering “no” to the questions “[d]o you have any modeling that you’ve done that
demonstrates that fluid movement [from the Lower Cockfield to the Upper Cockfield]” and “[d]o
you have any map that demonstrates that fluid movement [from the Lower Cockfield to the

Upper Cockfield]”).

FF No. 114, (finding that “[i]f TexCom’s wastewater plume migrates from the
Lower Cockfield Injection Interval to the Upper Cockfield portion of the Injection Zone, it could
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The weight of the evidence supports that TexCom’s injected wastewater is unlikely to migréte
from the injection in the Lower Cockfield up into the Upper Cockfield and would not reach
Denbury’s closest production well in the Upper Cockfield. The ALJs eliminate artiﬁcial
penetrations as potential migration pathways from the Lower to the Upper Cockfield leaving
| only faults and fractures as potential pathways.” The ALJs appear to rely on EW-4000-S fault
as the potential migration pathway from the Lower to the Upper Cockfield.’®  Vertical
transmissivity is generally lower than horizontal transmissivity, and stratification of shale layers

in the Middle and Upper Cockfield further reduces the vertical transmissivity in this area.'” Even

eventually be pumped to the surface through Denbury’s production wells” [emphasis added]), FF
198 (finding “/i]f the wastewater injected by TexCom migrates to the Upper Cockfield, the oil
and gas production . . . could pull the wastewater back to the surface” [emphasis added]), FF No.
199 (finding “TexCom failed to prove by a preponderance of the evidence that the waste it
injects into the Lower Cockfield would not migrate into the Upper Cockfield where it could be
drawn to the surface through oil and gas production. [emphasis added]), and Conclusion of Law
(CL) No. 29 (concluding that “Denbury’s hydrocarbon production wells completed in the Upper
Cockfield portion of the Injection Zone could pump to the surface the wastewater injected by
TexCom into the Lower Cockfield Injection Interval that migrates to the Upper
Cockfield’[emphasis added]) :

15 Amended Proposal for Decision after Remand, SOAH Docket No. 582-07-267;
TCEQ Docket No. 2007-0204-WDW, Introduction (PFD Narrative Introduction), Nov. 8, 2010,
at 47 (rejecting Denbury’s suggestion that cross flow in unplugged well bores could provide a
migration pathway from the Lower Cockfield to the Middle and Upper Cockfield), Id at 40
(stating that “the wells of concern cited by Mr. Grant do not threaten USDWs or fresh water
resources within the AOR”), Id at 42 (stating that “the two wells cited by Mr. Smith do not
present a risk of contamination to the USDWs™), FF No. 105 (finding that “Cockfield Shale
Members are free of transecting, vertically transmissive faults and fractures”), CL No. 43
(concluding that [n]o corrective actions are needed with respect to any known artificial
penetrations in the area in order to prevent or correct pollution of USDWs as contemplated by 30
TEX. ADMIN. CODE §§ 305.152 and 331.447).

16 FF No. 116 (finding only two relevant faults located within the AOR, ES-4400-S
and a parallel fault “mapped on the extreme southern edge of the AOR”), FF No. 120 (ﬁndlng
that “[i]f other small faults exist within the area, they would not influence the safety margins of
the project™), CL No. 105 (concluding that “Cockfield Shale Members are free of transecting,
vertically transmissive faults and fractures”), Remand Tr. at 1441:25-1442:1-5 (Cross

 Examination of Mr. Herber)(providing opinion testimony that the EW-4400-S fault is a
“communication device into the Upper Cockfield™).

17 PFD Narrative Introduction at 70-71 (citing Mr. Grant testifying on. cross

examination that the Lower Cockfield and the Middle Cockfield are not in communication in the
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if EW-4400-S fault were vertically transmiésive, it is unlikely that TexCom’s waste plume will
reach the fault during the 30-year life of the facility. TexCom’s waste plume has been accurately
and conservatively predicted to travel only 2,770 feet horizontally from the well bore during the
30-year life of the facility.'® Injected wastewater would have to travel horizontally 4,400 feet to
reach the fault' and vertically 400 feet?® through various layers of shales and shaley sands,
including a 35-foot thick layer of alternating beds of shale, silt, and sand to reach the Upper
Cockfield.?! Even if the unlikely vertical migration could occur without the fault as a pathway,
injected wastewater would not travel the combined distances of 3,000 feet horizontally and 400
feet vertically through the afore described layers to reach Denbury’s nearest production well
during the 30-yeaf life of the facility.”* Denbury’s plans to ‘conduct enhanced oil recovery
(EOR) with carbon dioxide (CO,) five years from now do not increase the likelihood of vertical -
migraﬁon of TexCom’s waste piume because the mechanics of ﬁressurization would prevent the
waste plume from migrating toward the pr_odﬁcing interval. If Denbury comfnenées EOR with

CO, in five or even in ten years and TexCom’s waste plume has not migrated into the Upper

area between the wellbore and EW-4400-S fault, vertical transmissivity in sands of the Lower
Cockfield is lower than horizontal transmissivity and that stratification of sands with shale layers
would also reduce vertical transmissivity and citing Mr. Herber, and Mr. Casey testifying that
vertical transmissivity is lower than horizontal transmissivity).

18 FF No. 84 (described at foot note No. 9), FF No. 153 (finding “[t]he reservoir
modeling results were used to calculate an estimated lateral extent of the injected effluent into
the Lower Cockfield through volumetric analysis [and that] [t]his analysis determined that the
injected waste fluids would travel 2,770 feet from the wellbore within the Lower Cockfield over
the lifetime of the facility”), FF No. 175 (descrlbed at foot note No. 9), and FF No. 177
(described at foot note No. 10).

19 FF No. 178 (described at foot note No. 9).

20 FF No. 65 (describing the depth below ground level of the Cockfield formations).

21 FF No. 91 (describing a 35-foot thick layer at the contact between the Upper and

Middle Cockfield formatlons)

2 FF No. 65 (described at foot note No. 20) FF No. 84 (described at foot note No.
9), FF No. 111 (describing one Denbury production well located approximately 3,000 feet from
proposed WDW410), FN No. 153 (described at foot note No. 18), FF No. 175 (described at foot
note No.9), and FF No. 177 (described at foot note No. 10).
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Cockfield, the pressure from the CO, would have the effect of forcing native brines and other

fluids present in the formation down into the formations away from the producing wells. %>

Adequate safeguards are in place to protect ground and surface water

The evidence shows that there are adequate safeguards to protect both ground and surface fresh

water from pollution. Compliance with the commission’s underground injection control rules in
Chapter 331 and with the provisions of an injection well permit assures the safeguards needed to
protect groundwater and surface water from pollution. The purpose of Chapter 331 is to
implement the Injection _Well Act consistent with the goal of preventing underground injection
that may pollute freshwater.?*  An injection well permit must include terms and conditions
reasonably necessary to protect fresh water from pollution.”> The rules and the permit require
design, construction, op_eratibn, ‘maintenance, and closuré of the injection well to protect

freshwater from pollution. The ED agrees with the ALJs’ conclusion that the evidence in the

record is sufficient to meet the requirements of applicable law of such permit, including the

Injection Well Act and Chapter 3312

There are specific requirements to assure that other wells in the vicinity of the injection well do

. not serve as a pathway for the escape of injected fluids. This includes an analysis of the artificial

5 Denbury Exhibit 18 at 13:10 (Prefiled Direct Testimony of Mr.
Swadener)(testifying that “Denbury anticipates initial EOR production within five years”), Tr. at
1556:9-15 and 19-22, 1557:12-14 (Redirect Testimony of Mr. Swadener)(describing that
Denbury’s planned EOR with CO, would have the effect of forcing bulk water fluids located in
the Upper Cockfield that had not been produced by oil and gas production wells back down into
the Middle and Upper Cockfield formations), See also Id at 1565:14-25(Recross Examination

Testimony of Mr. Swadener). -

2 30 TeX. ADMIN. CODE § 331.1(a).

25 30 Tex. ADMIN. CODE § 331.5(2).

26 CL No. 6 (concluding that “[t]he evidence in the record is sufficient to meet the
requirements of applicable law for issuance of such permit, including the TEX. WATER CODE,

Chapter 27 (the Injection Well ) and 30 TEX. ADMIN. CODE Chapter 331”).
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penetrations within the area of review that penetrate the confining or injection zones and a
determination whether corrective action is needed for those penetrations.>” For wells within the
area of review which are inadequately constructed, completed, plugged, or abandoned, or for
which plugging or completion information is unavailable, the applicant shall submit a plan
consisting of such steps or modifications as are necessary to prevent movement of fluids into or
betweeh USDWs or fresh water aquifers.”® An injection well permit must prescribe conditions
that require corrective action for wells within the area of review which are inadequately
constructed, completed, or abandoned, and which as a result of the injection activities may cause

the pollution of fresh water.”

- The commission ordered that modéling be conducted utilizing assumptions that could predict a
greater pressure build up in the reservoir and enlarge the AOR.*® Because an expanded AOR
would potentially increase the fadius of investigation of artificial penetrations, it is considcred a
more conservative model and more protective of USDWs.*! Other conservative assumptions,
including assuming a 24-hour a day operation injecting at maximum permitted pressures and
rates over the life of the facility, were utilized to model the predicted pressure build 1ip in the

reservoir.®> The Applicant produced well records, records of artificial penetrations, for the

27 30 TEX. ADMIN. CODE § 331.44.
2 30 TEX: ADMIN. CODE § 331.44(b).
2 30 TEX. ADMIN. CODE § 305.44(1).

30 TCEQ Interim Order TCEQ Docket No. 2007-0204-WDW; SOAH Docket No.
582-072673 (Dec. 12, 2008), See also FF No. 53 (describing the commission’s Remand Order).

31 (FF No. 171)(See also Tr. P. 594:5-15 (Cross Examination Testimony of Mr.
Grant)(describing how conservative assumptions provide the greatest protection of USDWs).

32 FF No. 157 (finding the reservoir pressure at the wellbore was calculated
assuming “injection at the maximum permitted rates continuously for 30 years”), FF No. 175
(finding TexCom calculated the COI assuming that it would continuous injecting wastewater at
its maximum injection rate (350 gallons per minute), 24-hours a day, 365 days a year, for 30
- years”), FF No. 176 (finding “TexCom’s model assumed that reservoir pressures would increase
continuously for 30 years without interruption™).
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“expanded AOR.*® The evidence is sufficient to show that all artificial penetrations, including all
of Denbury’s existing wells within the area of review were carefully considered and that no
corrective action for those artificial peﬁetrations is warranted. The ED agrees with the ALJ s"
finding that TexCom adequately investigated .and accounted for artificial penetrations with the
area of review.>* The ED also agrees with the ALJs® conclusion that no corrective actions are
needed with respect to any known artificial penetrations in the area in order to prevent or correct
pollution of USDWs as coritemplated by Title 30, Texas Administrative Code §§ 305.152 and
331.144.3° No Denbury well was identified within the AOR that would require corrective action.

RRC did not conclude that Upper Cockfield formation would be injured

The proposed injection wells are located within the Conroe 0l Field*® Within the Cockfield
formation, most historical oil production within the Conroe Oil Field has bégn from the Upper
Cockfield and none has been from the Lower Cockfield.®’ The Railroad Commission of Texas
(RRC) issued a letter that was submitted as evidence in this hearing. The letter stated that the
RRC had conducted a review of the pfoposed TexCom application, specifically studied aspects
relating to injection operation, geology and artificial penetrations with % mile of the facility and
concluded that operation of the facility would not injure or endanger any known oil or gas
reservoir.*® ‘This letter is a requirement for injection well permits issued‘by the TCEQ under

* Texas Water Code § 27.015. The RRC did not express a concern that oil operators in the Upper

FF No 151 (finding that “TexCom adequately mvestlgated and -accounted for
artificial penetrations within the AOR”).

33

3 CL No. 43 (described at foot note No. 15).

36 FF No. 84 (described at foot note No. 9).

3 FF No. 90 (finding that “[w]ithin the Cockfield formation, most historical oil
production within the Conroe Oil Field has been from the Upper Cockfield [and] [n]one has been
- from the Lower Cockfield™).

38 FF No. 37.
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Cockfield could produce and bring to the surface the TexCom fluids injected into the Lower
Cockfield. '

No evidence that Denbury is polluting groundwater or surface waters

There is no evidence in the record that that Denbury isn’t properly managing and disposing of
the wastewater it generates or that the oil and formation fluids brought to the surface by Denbury
operations are polluting groundwater or surface freshwater in violation of Texas Natural

Resources Code § 91.101.
C_onclusion_ .

Because the evidence suppbrts 'a determination that the TexCom fluids injected into the Lower
Cockfield formation will remain in the Lower Cockfield formation, the ED disagrees with the
ALJs determinafion that the injected fluids may be brought to the surface by current or future
Denbury operations. The ED respectfully recommends that commission grant the applications

and issue the permits.
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Respectfully submitted,

Mark Vickery, Executive Director
Texas Commission on Environmental Quality

Robert Martinez, Division Director
Environmental Law Division

J. Diane Goss, Staff Attorney
State Bar No. 24050678
Environmental Law Division
P.O. Box 13087, MC-173
Austin, Texas 78711-3087

Don Redmond, Staff Attorney
State Bar No. 24010336 .
Environmental Law Division
P.O. Box 13087, MC-173
Austin, Texas 78711-3087

Representing the Executive Director of the
_ Texas Commission on Environmental Quality
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The Executive Director recommends changes or deletion of certain findings, conclusions, and

ordering provisions as described below.

Finding of Fact (FF) No. 93: The Executive Director recommends changes to FF. No. 93.

93. The Lower, Middle, and Upper Cockfield Members are
separated from one another by layers of altemating beds of shale,

s11t and sand. It—was—&e%—estabhsheé—@—a—pfepeﬁéefanee—e#%he

This finding is contradicted by: FF No. 84 finding that the geology of the area was described
confidently and the limits of waste fate and transport can be accurately predicted utilizing data
‘and modeling; FF No. 92 finding that the Lower Cockfield has sufficient thickness, areal extent,
and lateral continuity to contain the proposed amount of injected fluid; FF No. 153 finding that
an analysis of data determined the waste plume would travel 2,770 feet from the well bore within
the Lower Cockfield over the lifetime of the facility; FF No. 178 finding that the injected
wastewater should not reach the fault 4,400 feet south of the site, and would remain contained in
the Lower Cockfield; CL No. 21 concluding that TexCom’s wells Would be sited in an area that
is geologically suitable; CL No.6 concluding that the evidence in the record is sufficient to meet
the requirements of Chapter 27 of the Tex. Water Code and Chapter 331; CL No. 10 concluding
that the contents of the draft permits me.et the requirements of Tex. Water Code §§ 27.011 and
27.051; and CL No. 40 concluding that the draft permits contain appropriate conditions to assure
compliance with all applicable requirements of Tex. Water Code, Chapter 27 and Chapter 331
Additionally, the evidentiary record supports that migration of fluids up into the Upper Cockfield
from the Lower Cockfield is unlikely. |

Finding of Fact No. 113: The Executive Director recommends omitting FF. No. 113.
113. ;Che—eﬂdeﬁeedwas—m&eeftam—as%—w%ether—ﬂae—}&yefs—eﬁshale;
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This is not a requisite finding when the regulatory definition of injection zone is “[a] formation, a
group of formations, or part of a formation that receives fluid through a well” ! and when the
applicant’s burden of proof is limited to whether the application complies with all applicable
statutory and regﬁlatory requirements.>  Additionally, the evidentiary record supports that
migration of fluids up into the Upper Cockfield from the Lower Cockfield is unlikely. Finally,
this finding conflicts with: FF No. 84 finding that the geology of the area was described
confidently and the limits of waste fate and transport can be accurately predicted utilizing data
and modeling; FF No. 92 finding that the Lower Cockfield has sufficient thickness, areal extent,
and lateral continuity to contain the proposed amount of injected fluid; FF No. 153 finding that
an analysis of data determined thé waste plume would travel 2,770 feet from the well bore within
the Lower Cockfield over the lifetime of the facility; FF No. 178 finding that the injected
wastewater should not reach the fault 4,400 feet south of the site, and would remain contained in
the Lower Cockfield; and CL No. 21 concluding that TexCom’s wells would be sited in an area

that is geologically suitable.

Finding of Fact No. 114: The Executive Director recommends deleting FF. No. 114. "

This is not a requisite finding. This finding is contradicted by FF No. 37 fmding that TexCom
submitted the UIC application to the Texas Railroad Commission (RRC), that the RRC provided
a letter stating that it had reviewed TexCom’s Application, specifically studied aspects reléting to
injection operation, geology, and artificial penetrations within % mile of the Facility and

concluding that operation of TexCom’s proposed Facility would not injure or endanger any

~ known oil or gas reservoir and by FF No. 151 finding that TexCom adequately identified and

accounted for artificial penetrations in the Area of Review (AOR). Additionally, the
assumptions required to reach the "if" in this finding are contradicted by: FF No. 92 finding that

the Lower Cockfield has sufficient thickness, areal extent, and lateral continuity to contain the

! 30 TEX ADMIN. CODE 31.2 (54).

2 TEX. WATER CODE § 5.557 (a).
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proposed amount of injected fluid; FF No. 153 finding that an analysis of data determined the
waste plume would travel 2,770 feet from the well bore within the Lower Cockfield over the
lifetime of the facility; and FF No. 178 finding that the injected wastewater should not reach the

fault 4,400 feet south of the site, and would remain contained in the Lower Cockfield.

Finding of Fact No. 128: The Executive Director recommends changes to FF. No. 128.

Water with less than 10,000 parts per million (ppm) total dissolved
solids (TDS) is eensidered-suitablefor defined as an underground
source of drinking water (USDW). Below the Catahoula, the pore
water is approx1mately 35,000 ppm TDS and is ﬁequently mixed
with varying amounts of hydrocarbons.

Finding of Fact No. 198: The Executive Director recommends deleting FF. No. 198.

This is not a requisite finding. This finding is contfadicted by: FF No. 37 which finds that the
RRC provided a letter concluding that operation of the Facility would not injure or endanger any
known oil or gas reservoir and stating that RRC’s conclusion was based on RRC’s review of
TexCom’s Application and that this review included specifically studying aspects relating to
injection operation, geology, and artificial penetrations within % mile of the Facility;. FF No. 92
finding that the Lower Cockfield has sufficient thickness, areal extent, and lateral continuity to
contain the proposed amount of injected fluid; FF No. 153 finding that an analysis of data
determined the waste plume would travel 2,770 feet from the well bore within the Lower
Cockfield over the lifetime of the facility; FF No. 178 finding that the injected wastewater
* should not reach the fault 4,400 feet south of the site, and would remain contained in the Lower
Cockfield; CL No. 22 concluding that concluding that wells would be sited such that the
Injection Zone has sufficient permeability, porosity, thickness, and areal extent to hold the
injected wastewater; CL No. 43 concluding that no corrective action is required for any known
artificial penetrations in the area in order to prevent or correct pollution of USDWs; and CL No.
47 concluding that concluding that no impairment oil or gas mineral rights would result from use

and installation of the wells.
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Finding of Fact No. 199: The Executive Director recommends deleting FF. No. 199.

This is not a requisite finding when the regulatory definition of injection zone is “[a] formation, a
group of formations, or part of a formation that receives fluid through a well” and when the
applicant’s burden of proof under Texas Water Code § 5.557 is limited to whether the

application complies with all applicable statutory and regulatory requirements.’

Finding of Fact No. 200: The Executive Director recommends deleting FF. No. 200.

This finding conflicts with CL Ne.6 concluding that the evidence in the record is sufficient to

meet the requirements of Chapter 27 of the Tex. Water Code and Title 30, Chapter 331 (Chapter |

331) and would appear to assume facts that are not in evidence because it equates fluids being
drawn to the surface by oil and gas production with inadequate protection of groundwater or
surface water, and there is no evidence that Denbury's operations are polluting groundwater and

surface water in>violation of state laws. (see TEX. NAT. RES. CODE § 91.101).

Conclusion of Law (CL) No. 8: The Executive Director recommends deleting CL. No. 8.

This finding conflicts with CL Ne.6 concluding that the evidence in.the record is sufficient to
meet the requirements of Chapter 27 of the Tex. Water Code and Chapter 331 and with CL No.
10 concluding that the contents of the draft permits meet the requirements of Tex. Water Code
§§ 27.011 and 27.051.

Conclusion of Law No. 9: The Executive Director recommends deleting CL. No. 9.

Ig ] F .]. . ; . ]. .] ]. ]] ] .

3 30 TEX ADMIN. CODE §331.2 (54), TEX. WATER CODE § 5.557 (a).
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This finding conflicts with CL No.6 concluding that the evidence in the record is sufficient to
meet the requirements of Chapter 27 of the Tex. Water Code and Chapter 331 and with CL No.
10 concluding that the contents of the draft permits meet the requirements of Tex. Water Code
-§§ 27.011 and 27.051.

' Conclusion of Law No. 29: The Executive Director recommends deleting CL. No. 29.

This is not a requisite finding and is contradicted by FF No. 37 finding that TexCom submitted
the Application to the RRC and that the RRC by letter indicated it conducted a review of the
Application, during which it specifically studied aspects relating to injection operation, geology,
.and artificial penetrations within % mile of the Facility, and concluded that operation of the
Facility would not injure or endanger any known oil or gas reservoir; and by FF Ne. 151 when
the assumptions required to reach the "if" are contradicted by: FF No. 92 finding that the Lower
Cockfield has sufficient thickness, arealt extent, and lateral continuity to contain the proposed
amount of injected fluid; FF No. 153 finding that an analysis of data determined the waste plume
would travel 2,770 feet from the well bore within the Lowef Cockfield over the lifetime of the-
facility; and FF No. 178 finding that the injected wastewater should not reach the fault 4,400 feet

south of the site, and would remain contained in the Lower Cockfield.

Conclusion of Law No. 42; The Executive Director recommends changes to CL. No. 42.

In accordance with TEX. WATER CODE § 27.051(a)(1), use of
existing Well WDW-315 WDW410 and installation of the three
additional wells proposed by TexCom is—net are in the public
interest. :

This conclusion should refer to the permit number that TexCom is applying for, WDW410,
instead of the permit number formerly assigned to the well, and is contradicted by CL. No. 10
concluding that the contents of the draft permits meet the requirements of Tex. Water Code
§§27.011 and 27.051 and by COL No. 40 concluding that the draft permits contain appropriate

conditions to assure compliance with all applicable requirements of Tex. Water Code, Chapter
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27 and Chapter 331; FF No. 233 finding that TexCom has an average compliance history rating;
FF No. 236 finding that TexCom presented evidence regarding its analysis of whether any other
alternative methods of disposal were feasible; FF Nos. 187 through 196 discussing the ALJs’
consideration of evidence regarding alternative disposal options; and FF No. 41 finding that state

policy includes provision of adequate capacity for the proper management of industrial waste.

Conclusion of Law No. 44: The Executive Director recommends changes to CL. No. 44.

TexCom’s wells, if constructed and operated in accordance with

the specifications listed in the UIC Application and the

requirements of the Draft Permits, may—net will prevent the

movement of fluid that would result in the pollution of a USDW,

as required by 30 TEX. ADMIN. CODE § 331.5(a).

| This conclusion is contradicted by: CL No. 10 concluding that the contents of the draft permits
meet the requirements of Tex. Water Code §§ 27.011 and 27.051 and CL No. 40 concluding that
the draft permits contain appropriate conditions to assure compliance with all applicable

requiremenfs of Tex. Water Code, Chapter 27 and Chapter 331.

Conclusion of Law No. 45: The Executive Director recommends deleting CL. No. 45.

This conclus1on is contrad1cted by CL No 6 concluding that the evidence in the record is
sufficient to meet the requirements of Chapter 27 of the Tex. Water Code and Chapter 331 and
by CL No. 40 concluding that the draft permits contain appropriate conditions to assure |

compliance with all applicable requirements of Tex. Water Code, Chapter 27 and Chapter 331.

Conclusion of Law No. 46: The Executive Director recommends changes to CL No. 46. -

In accordance with TEX. WATER CODE § 27.051(a)(3), both ground
and surface fresh water may-net can be adequately protected from
pollution if TexCom’s proposed wells are operated in with the
specifications listed in the UIC Application and the requirements
of the Draft Permits.
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This conclusion is contradicted by: CL No.6 concluding that the evidence in the record is
sufficient to meet the requirements of Chapter 27 of the Tex. Water Code and Chapter 331; CL
No. 10 concluding that the contents of the draft permits meet the requirements of Tex. Water
Code §§ 27.011 and 27.051; and CL No. 40 concluding that the draft permits contain appropriate
conditions to assure compliance with all applicable requirements of Tex. Water Code, Chapter
27 and Chapter 331; FF No. 185 finding that -the draft permits contain all of the same
requirements, or substantively similar equivalents, found in permits issued by TCEQ to other
facilities; and by FF No. 186 finding that the terms and conditions in the draft permits are similar
to and at least as stringent as those found in other UIC permits issued by TCEQ.

Conclusion of Law No. 49:

In accordance with TEX. WATER CODE § 5.557, TexCom’s UIC
Application dees-net—satisfy satisfies all applicable statutory and
regulatory requirements. ’

This conclusion is contradicted by: CL No.6 concluding that the evidence in the record is
sufficient to meet the requirements of Chapter 27 of the Tex. Water Code and Chapter 331; CL
No. 10 concluding that the contents of the draft permits meet the requirements of Tex. Water

Code §§ 27.011 and 27.051; and CL No. 40 concluding that the draft permits contain appropriate

conditions to assure compliance with all applicable requirements of Tex. Water Code, Chapter
27 and Chapter 331. |

Ordering Provision No. 1: The Executive Director recommends changes to Ordering Provision
No. 1.

Permit Nos. WDW410, WDW411, WDW412, and WDW413 for
four Class I Underground Injection Control wells in Montgomery
County, Texas, are hereby denied granted.
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J. Diane Goss, Staff Attorney
Environmental Law Division
State Bar No. 24050678
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MAILING LIST

State Office of Administrative Hearings.

TexCom Gulf Disposal, L.L.C., Applicant

Office of the Chief Clerk

Office of Public Interest Counsel

Honorable Thomas H. Walston
Honorable Catherine C. Egan
Administrative Law Judges

State Office of Administrative Hearings
William P. Clements Building

300 W. 15th Street, Room 504

P.O. Box 13025

Austin, Texas 78711-3025

Via Fascimile & Hand Delivery

John A. Riley

Vinson & Elkins

The Terrace 7, 2801 Via Fortuna, Suite 100
Austin, Texas 78746-7568

(512) 542-8520

(512) 236-3329 (facsimile)
jriley@velaw.com

Via email & U.S. Mail

Patrick Lee

Vinson & Elkins

The Terrace 7, 2801 Via Fortuna, Suite 100
Austin, Texas 78746-7568 -

(512) 542-8629 A

(512) 236-3265 (facsimile)
plee@velaw.com

Via email

Nikki Adame Winningham
nadame@velaw.com
Via email

LaDonna Castafiuela, Chief Clerk

Texas Commission on Environmental
Quality

P.O. Box 13087, MC 105

Austin, Texas 78711-3087

(512) 239-3300

(512) 239-3311

Via eFiling

Scott Humphrey, Office of Public Interest
Counsel : v
Texas Commission on Environmental
Quality TCEQ MC-103

P.O.Box 13087
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Office of General Counsel

Executive Director, Texas Commission on
Environmental Quality.

Austin, Texas 78711-3087
(512) 239-0574

(512) 239-6377 (facsimile)
shumphre@tceq.state.tx.us
Via email

Les Trobman
Texas Commission on Environmental
Quality
P.O. Box 13087, MC 101
Austin, Texas 78711-3087
(512) 239-6056
(512) 239-5533 .
Via Electronic & Inter-Agency Mail

Mehgan Taack

- Texas.Commission on Environmental

Quality _
P.O. Box 13087, MC 101
Austin, Texas 78711-3087
(512) 239-6056
(512) 239-5533
Via Electronic & Inter-Agency Mail

J. Diane Goss

Staff Attorney

Texas Commission on Environmental
Quality -
Environmental Law Division, MC 17
P.O. Box 13087

| ~ Austin, Texas 78711

(512) 239-5731
(512)-239-0606 (facsimile)
dgoss@tceq.state.tx.us

Don Redmond

Staff Attorney

Texas Commission on Environmental
Quality

Environmental Law Division, MC 173
P.O. Box 13087

Austin, Texas 78711

(512) 239-0612

(512)-239-0606 (Facsimile)
dredmond@tceq.state.tx.us
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Aligned Protestants

City of Conroe and Montgomery County

Lone Star Groundwater Conservation
District, Protestant -

David Walker

County Attorney

Montgomery County Attorney's Office
207 West Phillips

Conroe, Texas 77301

(936) 539-7828

(936) 760-6920 (facsimile)
dwalker@co.montgomery.tx.us

Via email & U.S. Mail

Julie Stewart
Assistant. County Attorney

‘Montgomery County Attorney's Office

207 West Phillips

Conroe, Texas 77301

(936) 539-7828 '

(936) 760-6920 (facsimile)
jstewart@co.montgomery.tx.us
Via email

Sara M. Forlano :

Assistant County Attorney
Montgomery County Attorney's Office
207 West Phillips, Suite 100

Conroe, Texas 77301

936-539-7828

(936) 760-6920 fax
sara.forlano@mctx.org

Via email

Michael A. Gershon :

Lloyd Gosselink Blevins Rochelle &
Townsend, P.C.

816 Congress Avenue, Suite 1900
Austin, Texas 78701

(512) 322-5800

(512) 472-0532 (facsimile)
mgershon@lglawfirm.com
Viaemail

Brian L. Sledge

Lloyd Gosselink Blevins Rochelle &
Townsend, P.C.

816 Congress Avenue, Suite 1900 .
Austin, Texas 78701
bsledge@lglawfirm.com

Via email : :
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Aligned Individual Protestants
Nicky E. Dyer
Flora Harrell
Edgar and Shirley Hoaglénd
James A. Langston JII
James Langston
Lois Nelsonv
Brian Rodel
Richard Ward _
Edwin A. (Art) Wilson

Denbury Onshore, LLC, Protestant

Jason Hill .

Lloyd Gosselink Blevins Rochelle &
Townsend, P.C.

816 Congress Avenue, Suite 1900

" Austin, Texas 78701

jhill@lglawfirm.com
Via email & U.S. Mail

Kevin A. Forsberg

15949 HWY. 105 W. Suite 59
Montgomery, Texas 77316
(936) 588-6226

(936) 588-6229 (facsimile)
kevin@forsberglaw.net

Via email & U.S. Mail

Mary Simmoné Mendoza
Haynes and Boone, LLP

- 600 Congress Ave., Suite 1300

Austin, TX 78701-3285

(512) 867-8418

(512) 867-8690 (facsimile)
Mary.Mendoza@haynesboone.com
Via email & U.S. Mail

Adam Sencenbaugh

Haynes and Boone, LLP

600 Congress Ave., Suite 1300

Austin, TX 78701-3285
Adam.Sencenbaugh@haynesboone.com
Via email
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