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L OWERRE, FREDERICK, PERALES,

ALIMON & ROCKWELL
ATTORNEYS AT LAW

707 Rio Grande, Suite 200 oL
Austin, Texas 78701 ‘ :::* «4

(512) 469-6000 * (612) 482-9346 (facsimile)
Mail @LF-LawFirm.com o o

" December 29,2008 5

o
i

!
H

- Via Facsimile and U.S, Mail

Ms. LaDonna Castafiuela
Texas Conmmission on Environmental Quality
Office of the Chief Clerk, MC 105
P.O. Box 13087

Austin, Texas 78711

Dairy for TPDES Permit No. wQ03197,

Re:  Application i)y Hidden View
-08-0007.

TCEQ Docket No. 2907-0831—AG.R, SOAH Docket No. 582

Dear Ms. Castafiuela,

and seven copies of the Reply to

Please find enclosed for filing an original
d Dr. Pritchy Smith in the

Exceptions to thé Proposal for Decision of Sierra Club an
above-referenced matter. : :

If you have any questions please call.

Enclosures

cC: Service List
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SOAH DOCKET NO. 582-08-0007
TCEQ DOCKET NO. 2007-0831-AGR

IN THE MATTER OF THE § BEFORE THE TEXAS
APPLICATION OF HIDDEN VIEW § COMMISSION ON

DAIRY FOR TCEQ WATER QUALITY § ENVIRONMENTAL QUALITY £
PERMIT NO. 03197 § o

1. INTRODUCTION
Protestants argunients for denial of the permit are provided in their Exceptions and will
not be repeated here. Protestants need, however, to respond to the Exceptions of the Executive
Director and Appliéant regarding off-site application fields and transcript costs.
11. OFF-SITE APPLICATION FIELDS
A. Summary: ‘The position of the Executive Director and Applicant on off-site
application fields is contrary to state law and TCEQ ru.les’.l
| Both the Applicant and the Executive Director object to any proposed finding by the ALJ
that leaves open the possibility that 2 new source/new discharger determination is appropriate for
an application field not specifically designated in the current application or permit as a Land
Management Unit. Yet, the applicant has admitted that new application fields will be and must
be used to manage all of the wastes. As, point sources, new (or existing) off-site fields under thé
contfrol of Applica.nt,‘must be subject to the permitting process, if not now, then at least as
amendments. The undisputed evidence from the testimony of the Applicant, however, makes
off-site fields point sources now, and as such must be included in the current hearing process and

permit.

! Moreover, if adopted by the Comniission, the ED’s position would cause the Texas CAFO program to conflict
with Federal requirements for state CAFO programs and require EPA to withdraw its approval of the Texas CAFO
program authorization. : :
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B. Factual Basis for Argument: Protestants’ Exceptiéns set out most of the undisputed

facts on page 4 - 6, including:
» Applicant knows the location of the off-site fields,
+ Applicant did not identify them in the application or in the evidence,

* The ED did not review any information on the fields or the degree of Applicant’s
control,

* The Applicant’s experts did not review the control of or impacts from the off-site
fields, and

* The Applicant intends to use its eqiiipment, ils companies or employees, etc. at the off-
site fields. .

In addition to admitting that there would be off-site fields, the Appliéant explained that they are
needed because of insufficient capacity at the CAFO.
Q (Allmon): [I]é there enough acreage on site to apply all of the waste that will
be produced by these dairy operations? Is there enough acreage?

A (Delong): Dol farm enough land to agronomically uptake the putrients
that the dairy produces? No, there's not.

Q: So what do you plan to do with the nutrients that are not applied on
site?
A: Like T'o currently doing, they are going to either third-party fields

within the watcrshed, third-party ficlds outside the watershed or to.
compost plants and the biogas plant.

C. Argument: If adopted, the positions of the ED and Applicant would prevent
effectiife review of the CAFO permit or participation by the affected public and EPA in
decisions on the permit. They would possibly even prevent the Commissioners from such a
review and proper evaluation of the interpretation of TCEQ rules by the ED. Thus, there would
be no participation or review of determinations by the ED of:

- DWh ether an off-site is an LMU or third-party field, and

2) What conditions, if any, need to be placed on the use of the field to protect water
qoality.

T V.1,p. 44, L. 7—18.
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Such determination would not be subject to public notice or, apparently, even notice to EPA.
Without such notice, there would not even be an opportunity fqr public comments or for a
motion to reconsider an ED decision on how the ED is interpreting the rules on off-site fields.
| The Commission would never even get a chance to inferpret its rules. In fact, it appears from
Mr. Delong’s testimony, that the Applicant is already using off-site application fields that have
pot been identified in the application or draft permit. |

There is no prohibition in the pemit on the use of off-site fields, be they under the
control of the appli_cant or not. Thus, the Applicant is free to use either type, and the only review
of their use or the degree of control will be an ED x;cview, if the position of the ED is adopted.

The ED’s d;atennination of whether an off-site field, which is identified after the pérmit is
issued, is an LMU or a third-party field depends upon the degrec of control by the permittee. It
is in part, a factual detcrmmatlon As the ALJ has noted, until the fields are identified and the
related contracts or control documents are available, “there can be no detennmatxon whether
such fields would be under the control of the CAFO.” (PFD, page 12) |

Stricter requivements apply to fields under the control of 2 CAFO. Such off-site fields atc
point sources. They must be identified and covered specifically in a '.I.‘PDES/NPDES permit.
Public review and participation on decisions on such sources is required as part of the decision
on a permit or other authorization under both state and federal law.

Moreover, since both EPA and the public are required by federal law to have the ability
td enforce NPDES permits or the state equivalent, TCEQ’s CAFO permits must comply with
federal standards for such permits. No permittee can or shoulcf be made immune from
enforcement under. federal law by a state process that limits such enforcement through the

permitting process..
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Evea if the off-site fields are not under the contro! of the Applicant, the ED’s position
that “a permit is not issued for third party fields” is incorrect. They may not be point sources,
but the application of waste originating at the CAFO to these ﬂnh-cl—party ficlds has to be and is
authorized under s'peciﬁc permit conditions, such as those proposed by the permit now under
consideration. (See, for example, the Draft Permit, ED Exh. 4, Technical Requirements Section
VII (A)(8)(e), pages 15-17.) Moreover, a violaﬁo‘n of these conditions constitutes a violation of
the pcrmit,3 (If the permit does not authorize the application of the CAFO waste to the third-
party fields, what document or rule does?)

In this case, the evidence is clear. Some, if not all, of the off-site application fields ate
under the control of the Applicant and must be considered part of the CAFO and point sources.
That is true, not fnerely by virtue of the level of Applicent’s control, but also by virtue of the
peed the Applic;.ant has for these fields. Abplicant lacks the capacity at the CAFO to assimilate
the nutrients produced ﬁt the dairy at its on-site ﬁeids.

In adopting the cwrent CAFO rules, the TCEQ stated:A

The CAFO permit establishes all necessary land application capacity

congistent with the production of the CAFO, including a specific description of

the LMUs in the permit. Any additional third-party land application will represent

excess capacily to provide for more sound. waste management by existing dairy

CAFOs.* |
Applicant has admitted to the lack of capacity at the CAFO and the need for the off-site fields.
Those fields will be operated 4by the Applicant with its equipment. There are point sources that
have to be included in the application and covered explicitly by the permit.

Protestants are not a.sscft‘mg that truly independent farming operations obtaining only the

quantities of waste needed to grow a desired crop in consideration of the nurrients already"

3 Both the permit and TCEQ rules make that clear for  third-party fields.
%29 Tex. Reg. 6652, 6692 (July 9, 2004).

|
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available ih'the soil are or should be regulated as point souggrces. Such operations fall within the
permit examption for non-point source agricultual runoff.g They are not the operations receiving
the waste at off-site fields anticipated in the permit, howevj‘er. In what more closely resemblcs
dispasal operations, the permit allows the application of w%astc’ in quantities exceeding nutrient
quantitics that would be necessary (o grow crops n considéerat'ion of the nutrients already present
in the soil at the ﬁe]ds. Under these circumstances, wherei the application of nutrients is driven
by flxe CATO's need to dispose of its waste iﬁstead of beiy;g driven by a crop’s need for
nutrients, and regulated for those reasons, it is imptoper lol treat the field as a non-point source
exempt from a new source determination. The entire basi; for the TMDL and the effort to
reduce loadings depends upon regulation of the “dusposahwpe operations through permits.
Finally, the Commission should reject arguments pf the ED and Applicant that any fulure
facility expansion to include a new off-site qpphcatlop field controlled by the Applicant is
exempt from the new source determination and from péxmit amendment requirements. This is

simply not the law. Any field located at a site at Whlch no other source is located is, by law, a

new sowrce.” Again, this is an important issue for purpoees of the TMDY.. and TCEQ’s efforts to
I

eliminate the i unpdu ments in the watershed..

T TRANSCRIPT COSTS
The amount proposed by Applicant for payment le Protestants includes two costs which
clearly should not be assessed to the Protestants: E
(1) the costs of the preliminary hearing transcript; and
(2) additional cost to éxpeditc the transcript of thp preliminary hearing.
These costs resulted from unilateral decisions by the Apé:licant. Neither cost is required. Both

were simply made by Applicant for its own purposes.

%40 CFR 122.29(b)(i). |
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Protestants made no request for a transcript of thé preliminary hearing and such a
transcript is not customarily created in TCEQ hearings. Xf was prepared purely at the wish of the
Applicant. Likewise, Protestants made no request for an éxpedited transcript. Again, an
expedited transcript is not normally required and was not heeded here. Protestants vgaincd no
benefit from the expedition of the transcript and did not even order a copy of the‘ transcript.

IV.PRAYER

For the reasons stated above and in those set forth.in Protestants’ Exceptions, Protestants
res?ectfully pray that the Commission deny Hidden View Dairy’s Application for 2 permit
amendment‘and assess all transcript costs to the Applicant. Protestants have proposed and filed
findings of fact and conclusions of law in their final argument and that are attaohed to |
Protestants’ Exceptions. They provide the basis for the denial.

Respectfilly Submitted,
LOWERRE, FREDERICK, PERALES,

ALLMON & ROCKWELL

707 Rio Grande, Suite 200
Austin, Texas 78701

Phone: (512) 469-6000
Facsimile: 3#7482-93

Counsel for Pratestants
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Certificate of Service

By my signature below, [ hereby certify that on the 29th day of December, 2008 a trug
correct copy of the foregoing document was delivered to the partics identified be 4 hand
delivery, facsimile transmission, electronic mail, or by deposit in th i

| /ﬁic-AllmM 4
The Honorable Roy Scudday |

State Office of Administrative Hearings
300 West 15™ St, Suite 502

Austin, Texas 78701

(512) 475-4993

Leonard Dougal

Chris Pepper

Yackson Walker, L.L.P

100 Congress Avenue, Suite 1100
Austin, Texas 78701 - :
Fax: (512)236-2002

Garrett Arthur, Attorney

Texas Commission on Environmental Quality
Office of Public Interest Counsel, MC-103
PO Box 13087 v

Austin, Texas 78711-3087

Fax: (512)239-6377

Robert Brush, Attorney

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

PO Box 13087

Austin, Texas 78711-3087

Fax: (512)239-6377
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LOWERRE, FREDERICK, PERALES,
ALLMON & ROCKWELL

707 Rio Grande, Suite 200
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(512) 482-9346 FAX

FAX COVER SHEET
To:. LaDonna Castafinela 239-3311 :? _ ‘_j Q
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Chris Pepper | ; 3
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¥From: Eric Allmon

Date: December 29, 2008

NUMBER OF PAGES :
. s(not including cover pg. )_;‘1.{

Reply to Exceptlons to the Proposal for Demswn
of Sierra Club and Dr. Pritchy Smith in ; . ' 8
TCEQ Docket No. 2007-0831-AGR,
S000AH Docket No. 582-08-0007
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