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' Chief Clerk T
Texas Commission on Environmental Quality
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Austin, Texas 78711
In the matter of the Application of Lerin Hills, Ltd., for TPDES Permit No.

Re:
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Dear Ms. Castafiuela, .

Enclosed for filing please find an original and seven copies of the Response of
Protestant Rick Wood to the Exceptions to the PFD by the Applicant and the Executive

Director in the above-referenced matter.

If you have any questions please call.

David Frederick
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COMMISSION
ON ENVIRONMENTAL
QUALITY
SOAH DOCKET NO. 582-08-0690 709 APR -3 PH 4 37
TCEQ DOCKET NO. 2007-1178-MWD ‘
CHIEF CLERKS OFFICE
IN THE MATTER OF THE § BEFORE THE
APPLICATION OF LERIN HILLS, § STATE OFFICE
LTD., FOR TPDES PERMIT NO. § OF
WQ0014712001 § ADMINISTRATIVE
| § HEARINGS

RESPONSE OF PROTESTANT RICK WOOD TO THE
EXCEPTIONS TO THE PFD OF THE
APPLICANT AND THE EXECUTIVE DIRECTOR

TO THE HONORABLE COMMISSIONERS AND JUDGE KILGORE:

In brief: Standing. The Applicant, Lerin Hills, lavnches in its exceptions to the
PFD its third (or fourth, depending on how one counts the certified-question pleading)
attack on Mr. Wood’s standing credentials. This attack is neither balanced nor based on
the law as it actually is, rather than as Lerin Hills wishes it were. Mr. Wood, because of
his location and demonstrated activities, has several legally protected interests not shared

by the general public that are threatened by the proposed permit.

Antidegradation. Both Lerin Hills and the Executive Director confuse —really,

hope to induce you to confuse — a failure to prove antidegradation facts by credible
evidence, on the one hand, with an unfair reworking of the substantive Jaw, on the other
‘hand. Histrionic warnings of doom are not analysis, and they are rarely based‘ on a fair
appraisal of the reality 1hat actually exists. Here, neither the PFD nor the proposed order
would impose numerical nutrient standards on the agency or on applicants; instead, the

PFD and proposed order rightfully recognize that thinly supported and unsupported




Received: Apr 3 2009 04:38pm

APR-03-2008 FRI 04:39 PM LOWERRE FREDERICK PERALE FAX NO. 5124829346 P.

“professional judgments” do not automatically constitute a preponderance of the credible
evidence on an issue.

Transcript costs. Lerin Hills also excepts to the allocation of transcript costs.

Lerin Hills falsely claims Mr. Wood “would not specify” how much of his legal costs
were being paid by another affected person; if you refer to the testimony,’ you will see
that he was never asked how much help, either in absolute or relative terms, he had
received. Instead of developing the evidence in hearing, Lerin Hills, now, falls back on
lawyer argument to say it is “reasonable” to assume lots or all of Mr. Wood’s legal costs
are béiné paid by someone else. That is total speculation; there is no “reason” to it.

As you will recall, two utility companies sdught (but were denied) standing in this
docket before the Commission back in October of 2007. They again sought standing at
the January 8, 2008, preliminary hearing, as did four other development-related entities.

All were denied.? These six would-be parties certainly paid some legal expenses in the
very early days of this docket, but those days predated any of the work could fairly be

said to contribute to tranvscri‘pt costs.

The .comprdrnise offer. Finally, Lerin Hills in its exceptions lays out an option for
a compromise: issue a permit that requires Lerin Hills to secure and use a Ch. 210 reuse
authorization and build three days of storage. The problems with this suggestion, no
more fleshed out than it is, are legion. However, the significant problems that

immediately suggest themselves are: (1) there is no evidence in the record of the impacts

' Tr. v, 2,p.271, 1i 10~ 13.

* Atthe risk of stating what one would likely take as a “given:” these parties still contend it was error 1o
have denied them standing and the right to participate on the merits of the docket.
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on water quality in Deep Hollow or downstream creeks that would be associated with this
option (i.e., this option simply was not on the table at the hearing); (2) in the only other
Instance of a Commission order incorporating a Ch. 210 authorization info a TPDES
permit in the Hill Country, the storage found necessary to protect an intermittent creek
was 10 and % days , at the fully-permitted 500,000 gpd discharge, or 15 days, at the
contemplated 350,000 gpd potential flow to the storage pond; * and, in that instance, the
final Commission order also imposed a total nitrogen permit limit, a total phosphorus
permit limit 1/5" that set out in the Lerin Hills draft permit, and a very detailed in-stream
monitoring plan. The three days’ storage proposed by Lerin Hills is just a number pulled
from the air, and even it is not accompanied by any of the other safeguards the agency’s
only other experience with such hybrid TPDES-Ch. 210 permits suggests are nccessary 1o
protect intermittent Hill Country streams.

The remainder of this response addresses the “standing” exceptions of Lerin Hills
and the antidegradation exceptions of the Exccutive Director and of Lerin Hills.

L Standing
A. Introduction

The ALJ properly recognized Rick Wood as an affected person. Mr. Wood holds
a recreational interest, in addition to an interest in the use of groundwater resources. He
is also an adjacent landowner to the property where the wastewater treatment plant is
epropose'd to be located. Each of these interests confer him with standing to participate in

this proceeding. Applicant’s exceptions ask the Commission to deny Mr. Wood standing

3 Vinal Order approving TPDES Permit No. WQ0014293001 (TCEQ Docket NO. 2007-1426-MWD),
March 16, 2009.
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based on the Cornmission’s recent decision in the City of Castroville matter. The
Commission should not compound its error in that case by repeating the same mistakes in
this matter.

B. Lerin Hills’ New Interpretation of “Affected Person” at Texas Water Code §
5.115 Should be Rejected.

A person is entitled to a hearing on a permit application if he or she is “affected”
by the a_pplication. The Texas Water Code establishes that person who has a “personal
justiciable interest” related to a legal right, duty, privilege, power, or economic interest
affected by an administrative hearing must be considered to be “affected.”* An interest
common to members of the general public does not constitute such an interest.” By rule,
TCEQ has established an identical legal standard for determining whether a person is
“affected” to be used whether considering a hearing request or an application for standing
at a preliminary hearing.®

In applying the statutory definition of “affected person™ in the Water Code, the
Commission should consider the legislative history of that definition, as well as the state

and federal administrative context.

4 Tex. Water Code § 5.115.
5 Tex. Water Code § 5.115.

§30 TAC § 55.203, incorporated as the standard for preliminary hearings at the State Office of
Administrative Hearings at 30 TAC § 80.109(b)(5). While the legal standard is identical, the process of
evaluating a hearing request, as opposed to a vequest for party status at a preliminary hearing, is
distinguished by the burden to present evidence in support of affected person starus if challenged at a
preliminary hearing. Evidence is not required to accompany a hearing request, but may be later required
of a requester at the preliminary hearing.




Received: for 3 2009 04:38pm

APR-03-2009 FRI 04:39 PM LOWERRE FREDERICK PERALE FAX NO. 5124829346 P,

(1) The Legislative History of Texas Water Code § 5.115 Does Not Suppori Applicant’s
Interpretation ' '

Lerin Hills attempts to twist the legislative history of the “affected person”
definition found in Texas Water Code § 5.115(a) to portray this history as supporting its
own narrow concept of who may be considered an “affected person” based on nothing
more than inference and conjecture. A consideration of the explicit statements contained
in the legislative history of this provision reveals that the legislature intended the term
“affected person” to be interpreted with the broader scope advocated by Mr. Wood and
adopted by the ALJ in this case.

Water Code § 5.115(a) was added by Senate Bill 1546 of the 74% Regular Texas
Legislative Session. The primary anthor of the bill was State Senator Teel Bivins. When
discussing the Conference Committee Report for the Bi 11‘ on the Senate floor, Senator
Bivins noted that the bill was intended to create a statutory basis for TCEQ’s predecessor
agency, the Texas Natural Resource Conservation Commission (TNRCC), to adopt rules
regarding affected parties. He stressed, however, that the statute was ﬁlte11d.ed to reflect
the TNRCC’s cutrent practice and existing case law on the issue.” TNRCC’s practice at
the time of this bill’s passage was to foster the broad participation of the public in
contested case hearings, and TNRCC certainly imposed no requirement that a person
hold a vested property right as Applicant’s argument seems to ilﬁply is required by §

5.115.

" Floor Debare of Senate Bill 1546, May 9, 1995. (Transcript provided as Aftachment A tb this brief).
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(2) State Judicial Precedent Does Not Support Applicani’s Narrow Interpretation of

Texas Water Code § 5.115

In evaluating whether a person is adequately affected to have standing before an
administrative agency, Texas appellate courts have historically and repeatedly recognized
that the right to participate in administrative proceedings is construed quite liberally to
encoufa.ge varying points of view. See, e.g., Texas Rivers Prot. Ass'nv. Texas Natural
Res. Conservation Comm 'n, 910 S.W.2d 147, 151 (Tex. App.--Austin 1995, writ denied);
Fort Bend County v. Texas Parks & Wildlife Con;m 'n, 818 8.W.2d 898, 899 (Tex. App.--
Austin 1991, no writ); Railroad Comm'n v. Ennis Transp. Co., 695 S.W.2d 706, 710
(Tex. App.-—Austin 1985, writ ref’d nurx.e.); Texas Ind Trqffic League v. Railroad
Comm'n, 628 S.W.Za 187, 197 (Tex. App.—Austin), rev'd on other grounds, 633 S.W.2d
821 (Tex. 1982), but generally resurrected by Texas Ass'n of Bus., 852 S.W.2d 440.
Unlike in judicial proceedings, in administrative proceedings, it is not necessary to
establish constitutional standing. This has been the consistent position of Texas courts
both before and after the enactxﬁent of Tex. Water Code § 5.115 in 1995, and Senator
Bivins® floor comments on passage of the conference committee report for Senate Bill
1546 only confirn that this statute was not intended to alter this approach.

Lerin Hills’ standing argument basically asks the Commission to venture back in
time to the late 1990°s when the agency was repeatedly overruled in its attempts to use §
5.115 as an excuse to restﬁct public participation. The Comumission’s approach at that
time led to a number of denials by the agency of hearing requests and requests for party

status, Of those denials that were appealed to Travis County district courts, all were




Received: Apr 3 2009 04:38pm
‘ﬁPR-03—2009 FRI 04:39 PM LOWERRE FREDERICK PERALE FAK NO. 5124829346 P,

reversed. See, among others, West Dallas Coalition for Environmental Justice v. Texas
Natural Resource Conservation Commission, Cause No. 96-05388 (1261'h Dist. Ct., 1997);
Holton v. Texas Natural Resource Conservalioh Commission and City of Sherman, Cause
No. 97-06408 (261% Dist. Ct., 1998); Citizens for Health Growth and Joe Grissom v.
Texas Natural Resource Conservation Commission, Cause No. 98-060646 (98™ Dist. Ct.,
1999); Sierra Club, et al. v. Texas Natural Resource Conservation Commission, Cause
No. 97-07501 (201* Dist. Ct., 1999): Keith Weaver v. Texas Natural Resource
Conservation Commission, Cause No. 98-04623 (201" Dis_t. Ct., 1999); and Save Barton
Creek Association v. Texas Natural Resource Conservation Commission, Cause No.

" GN1000336 (345" Dist. Ct., 2001). There are reported appellate opinions affirming the
West Dallas Coal;’tion and Citizens for Healthy Growrh trial court actions: Heat Energy
Advanced Technology, et al., v. West Dallas Coalition for Environmental Jusﬁcé, 962
S.W.2d 288 (Tex. App. — Austin 1999, pet. Denied) and United Copper Industries, Inc.,
et al, v. Grissom, 17 S.W.3d 797 (Tex. App. — Austin 2600, pet. dism.). After this string
of reversals, the Commission got the message from the courts that it could not restrict the
public’s right to a hearing mercly because the Commissioners found these hearings
inconvenient for applicants. Over time, the institutional knowledge gained from this
string of cases is apparently being lost.

The Austin Court of Appeals has explained that a more liberal construction of
standing in administrative proceedings is necessary because of the difference in purpose

and in nature between administrative proceedings and judicial proceedings. While
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judicial proceedings are intended to resolve genuine controversies, administrative
tribunals were created to uphold the public interest:

Since administrative proceedings are different from judicial proceedings in

purpose, nature, procedural rules, evidence rules, relief availablc and the

availability of review, it is understandable that one’s right to appear in an
agency proceeding should be liberally recognized. Moreover,
administrative tribunals are created to ascertain and uphold the public
mterest through the exercise of their investigative, rulemaking and quasi-
judicial powers. Any stricture upon standing in an administrative agency
would thus be inconsistent with the proposition that the agency ought to
entertain the advocacy of various interests and viewpoints in determining
where the public interest lies and how it may be furthered. The doctrine of
standing in the judicial branch serves, however, a different function: it
avoids suits where there is no genuine controversy susceptible of judicial
resolution and enforcement.

Texas Indus. Traffic League, 628 S.W.2d at 197.

Significantly, the Austin Court of Appeals has also instructed on several
occasions that parties seeking standing in an administrative proceeding are not
required to show that they will ultimately prevail on the menits of their cases.
They are simply requiréd to show that they will potentially suffer harm, or have a
“justiciable interest” related to the proceedings. United Copper Indus., Inc. v.
Texas Natural Res. Conservation Comm'n, 17 §.W.3d 797, 802-03 (Tex. App.—-
Austin 2000, pet. dism’d); Heat Energy Advanced Tech., Inc. v. West Dallas Coal.
for Envtl. Justice, 962 8.W.2d 288 (Tex. App.— Austin 1998, pet. denied).

The extreme limitations on standing in TCEQ hearings as proposed by Lerin Hills
would be directly contrary to this established judicial requirement for the fostering of

public participation in administrative proceedings. Lerin Hills claims that Rick Wood

has not shown that he has a “legal” interest associated with his recreational interest.
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Considering that Mr. Wood has not relied on any illegal activity as a basis for standing, it
is difficult to see how this qualifier renders Mr. Wood’s interests irrelevant.

(3) Federal Law Prohibits Applicant’s Narrow Interpretation of Tex. Water Code § 5.115

When considering a Texas Pollution Discharge Elimination System permit
application, the TCEQ is cxcrcising\] delegated authority to implement the federal Clean
Water Act.” TCEQ must insure that the public is adequately provided the opportunity for
a hearing prior fo a decision. ona perrnit.9 Fuﬁhcnndre, TCEQ may not maintain its
authority to administer the TPDES program unless it provides the opportunity for judicial
review to all persons who would be able to seek judicial review of a decision by the U.S.
Environmental Protection Agency.'® A recreational interest standing alone would
provide standing in federal court for the review of an EPA decision on a Wafer quality
permit.'' TCEQ cannot administer its program consistently with this requirement while
taking the position that a recreational interest is not a sufficient basis to demonstrate that
a person is affected by a permit application. It would sirnpiy be untenable for the

Attorney General to concede that a person has standing to seek judicial review of the

%33 Tex. Reg. 1850 (Feb. 29, 2008) (“On September 14, 1998, TCEQ received delegation authority from
the United States Environmental Protection Agency (EPA) to administer the National Pollutant Discharge
Elimination System (NPDES) program under the TPDES program. As part of that delegation, TCEQ and
EPA signed a Memorandum of Agreement (MOA) that apthorizes the administration of the NPDES
program by TCEQ as it applies 10 the State of Texas.”).

Y33 U.S.C. § 1342(b)(3).
" 40 C.F.R. § 123.30.

" See, e.g., Friends of the Earth Inc., et al. v. Laidlaw Environmental Services (TOC), Inc., 582 U.S. 167,
180 (U.S. 2000), wherein citizen’s organization was granted standing to pursue an action relared to a
NPDES permit based on recreational interests such as a member’s history of picnicking, walking, and
birdwatching along the receiving stream.
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TCEQ’s decision on a water quality permit, while also arguing that they somehow are not
an “affected person™ when secking a contested case hearing.
C. Mr. Wood’s Recreational Interest

1. Recognition of the Recreational Interest

It is important to recognize the scope of what is meant by the term “recreational
interest” in the context of a TCEQ proceeding. TCEQ has historically adopted the same
test employed by the federal courts in detenn.ining whether a person has a recreational
interest that justifies standing. In applying this test, the TCEQ loolks to whether a person
has engaged in the recreational activities in the past, is reasonably likely to continue to do
s0, and whether the regulated activity under consideration will potentially impact the
recreational activities involved."? This three part test ensures that a recreational interest
claimed by a hearing requester or person petitioning for party status is not an interest
common to members of the general public, and this test prevents the recreational interest
basis for étanding from becoming the “free pass™ to obtain a hearing that some might
allege, The federal courts have never required that some other interest accompany a
recreational interest for it to be considered a valid basis for standing, and the TCEQ has

never been upheld in taking such a position when judicially challenged on the issue.’

"2 See, e.g., Priscella Summers et al. v, Earth Island Institute et al,, 129 S. Ct. 1142, 1149 (U.8. 2009).

7 As noted by OPIC during the consideration of the City of Castroville matter, the TNRCC previously
attempted 1o deny the validity of a recreational interest as a valid basis for standing m considering the
application of Texas Eastman Compauy for Water Quality Permit No. 00471, but this attempt was
overturned on appeal. The Castroville matter is merely a repeat of the Texas Eastman case, and TCEQ
will similarly be overtwrmed on appeal unless it corrects its error on rehearing.

10
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Recreational interests, even without an associated property right, are adequate to
demonstrate a “justiciable interest.” In the case of Texas Rivers Protection Association et
al. v. Texas Natural Resource Conservation Commission, the Austin Court of Appeals
considered whether parties protesting the igsnance of a water rights permit had standing
before the TNRCC.* The members of Texas Rivers Protection Association (TRPA)
owned property fronting the affected parts of the river, and testified that granting of the
permit would injure their aesthetic and recreational interests in the river,”” The permit
applicant complained that the protestants in the case had no “vested” rights that would be
impacted, but the court rejected this argument.' ~ The Court of Appeals instead noted
that, “An injury need not affect ‘vested’ property rights to confer standing; the harin may
be economic, recreational or environmental.”'’ The status of recreational interests as a
Jjusticiable illnterest adequate to justify judicial standing has been repeatedly affirmed by
the Texas courts.'® The federal courts have repeatedly treated a recreational interest

alone as sufficient to demonstrate standing.'’

14 Texas Rivers Protection Association et al. v. Texas Natural Resource Conservation Commission er al.,
910 S.W.2d 147, 151 (Tex. App. — Austin, 1995, writ denied).

1% Texas_Rivers Protection Association el al. v. Texas Natural Resource Conservation Commission et al.,

atp. 151. -
16 Id

" TRPA 151-152, citing City of Bells v. Greater Texoma Utility Authority, 790 S.W.24 6, 11 (Tex. App
~ —Dallas 1990, writ denied).

" See, e.g.: TRPA; Dennis Nausier and Nausler Investments, L.L.C. v. Coors Brewing Co. and Golden
Distributing Enterprises, L.P., 170 S.W.3d 242, 248 (Tex. App. — Dallas 2005 no writ); Cornynv. Fifiy-
Two Members of the Schoppa Family, 70 S.W.3d 895, 900 (Tex. App. — Amarillo 2001 no writ); City of -
Bells v. Greater Texoma Ulility Authoriry, 790 S.W.2d 6, 11 (Tex. App — Dallas 1990, writ denied); Billy
B. v. Board of Trustees of the Galvesion Wharves, et al., 717 S.W.2d 156 (Tex. App. — Houston [1%] 1986
no writ), Super Wash, Inc. v. City of White Sertlement, 131 S.W.3d 249, 255 (Tex. App. — Fort Worth
2004 pet. granted); Polaris Industries, Inc. et al. v. Larry McDonald, 119 8.W.3d 33] (Tex. App. — Tyler

11
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2.1t isl Uncontested That Mr. Wood Possesses a “Recreational Interest”

Mr. Wood provided evidence at the preliminary hearing demonstrating that he has
a recreational interest that will potentially be impacted by Lerin Hills’ application. There
are several impoundments downstream of the proposed discharge, one of which is Jocated
on property owned by Rick Wood’s family.”® Mr. Wood and his family have historically
used this impoundment for fishing, swimming, boating and snorkeling, and continue to
do s0.*' An algal bloom resulting from the proposed discharge would interfere with these
uses of the impoundment.® Lerin Hills has not claimed that Mr. Wood does not hold a
recreational interest. It has only challenged the sufficiency of a recreational interest as
the basis for standing.
C. Mr. Wood’s Protected Interest in the Use of Groundwater

Applicant’s exceptions challenge Mr. Wood’s standing as an affected person
without addreésing Mr. Wood’s use of nearby gromdwater wells which the
Administrative Law T udge cited as relevant to the consideration of whether he 1s an

affected person.”’ Mr. Wood provided testimony that his family has a shallow

2003 no writ); Assoc. Gen Contractors, Inc. v. City of Corpus Christi, 694 S.W.2d 581, 581-82 (Tex,
App.-Corpus Christi 1985, no writ).

¥ See, e.¢.; Lujan v. National Wildlife Federation, 497 U.S. 871 (U.8. 1990); Friends of the Earth Inc., et
al. v. Laidlaw Environmental Services (TOC), Inc., 582 U.S. 167, 180 (U.S. 2000); Sierra Club, Lone Star
Chapter v. Cedar Point Qil Co., 73 ¥.3d 546, 556 (5™ Cir. 1996) (Standing demonstrated by members
who used Galveston Bay for various recreational activities, including swimming, canoeing, and bird
warching,) :

*® Transcript of January 8, 2008 Preliminary Hearing (“Preliminacy Hearing Transcript”), p. 31, L. 14 —23.

*! Preliminary Hearing Transcript, p. 31, 1. 20 - 23; Ex. RW-1, p. 3, ). 16 — 20 (pre-filed testimony of Rick
Wood).

2 preliminary Hearing Transcript, p. 31, .24 -p. 32,1 6.
¥ Preliminary Hearing Transcript . p-53,1.9-1L
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groundwater well on his family’s property, and that he has observed water from the
receiving stream disappearing into the ground on his property.® He uses water from this
well as a source of drinking water.”

A consideration of the factors set forth at 30 TAC § 55.203 shows that Mr. Wood
is an affected person by virtue of his use of shallow groundwater wells near the proposed
facility. In considering whether a person is affected, the Commission is to consider
whether the interest claimed is protected by the law under which the permit is being

considered.?

In considering a wastewater discharge, the TCEQ is required to consider
whether the proposed site minimizes groundwater contamination,”’ and TCEQ rules
contain buffer zoneé for wastewater facilities from private groundwater wells.”® A
reasonable relationship exists between his concern for the contamination of groundwater
he uses as drinking water and the contamination released by the authorized discharge.
The contamination of this groundwater has the potential to imﬁact his health, and his use
of this natural resource.

For these reasons, Mr. Wood’s reliance on groundwater drawn from shallow wells
in the vicinity of the proposed facility, downstream of the proposed discharge,

demonstrates that he is an affected person.

# Preliminary Hearing Transcript, p. 34, 1. 2 - 17.

* Preliminary Hearing Transcript, p. 38, 1. 23 — p- 39,1 8.
%30 TAC § 55.203(c)(1) ’

30 TAC § 309.12.

%30 TAC §309.13(c).

13
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D. Mr. Wood is an Adjacent Landowner

While property directly adjacent to the receiving stream is owned by members of
Rick Wood’s family, he himself is the owner of property adjacent to the property upon
which the proposed facility would be located. This property is identified as Lot Number
21 on the affected landowner map included in the application.”® As noted by the
Administrative Law Judge, his property is near the proposed facility, and the ‘proposed
discharge point.’® He uses this property as a residence, as well as for grazing livestock,
riding horses, hiking, biking and hunting.*'

Applicant attempts to gloss over the ambiguity in the location of the discharge
point, but the simple truth is that the location of the discharge point as described in the
draft permit differs from the location of the discharge point set forth in the application.*
If the discharge is located where the draft permit states on its face that it will be located, |
then the potentiai impact on Mr. Wood’s property is even greater, as the point of

discharge indicated in the permit near his property line.>

» Permit Application at Exhibit No. 3 to Administrative Report 1.1; Ex. RW-1, p. 2, 1. 13 —~ 18 (Prefiled
Testimony of Rick Wood).

% Preliminary Hearing Transcript, at p. 53, 1. 1=3.
M Ex. RW-1,p.2,1.13-18,p.3,1. 13 -23.

2 Compare Ex. LH-1C (Draft Permit) at p. 1 (specifying that Lerin Iills is authorized to discharge wastes
“approximately 4.1 miles west of Interstate Highway 10, as moasured along State Highway 46, and then
approximately 200 feet due west from that point on State Highway 46 in Kendall County, Texas™) to Ex.
LH-1B (Permit Application) at p. 7 of Domestic Administrative Report, in which coordinates of outfall
are provided that are a. significant distance away from point described on face of the draft permit.

3 Preliminary Hearing Transcript, p. 19, 1. 20 — p. 20, 1. 17.
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II. Antidegradation
A. The ED’s antidegradation exceptions

The ED’s exceptions say (p. 3) they raise four errors regarding antidegradation:

(1) the ALJ misunderstands what the Tier 2 antidegradation standard is; (2) the ALJ has

required, in violation of the Water Quality Standards and the Implemertation Procedures,
quantitative data for the evaluation of qualitative standards; (3) the ALJ “misleadingly”
uses the word “degradation” instead of the phrase “lowering of water quality;” and (4) the
ALJ wrongly held Lerin Hills and the agency to proof of non~degrédati.on by
“substantial” evidence, rather than by a “preponderance” of the evidence. These are
about as low on the scale of argument as a state office or its representatives should be
allowed to go. No fair-minded person would even think the first alleged error is an error.
The third alleged error and the fourth alleged errors are just silly arguments. That only
leaves the second error as anything on which thoughtful people migh,t' actually build a
debate.

Regarding the first alleged error, the ALJ’s understanding of the Tier 2
antidegradation standard, the quickest way to dispose of this to look at the definition the
agency has provided. The regulatory text is:

Tier 2. No activities subject to regulatory action whick would cause

degradation of waters which exceed fishable/swimmable quality will be

allowed unless it can be shown to the commission's satisfaction that the

lowering of water quality is necessary for important economic or social

development. Degradation is defined as a lowering of water quality by

more than a de minimis extent, but not to the extent that an existing use is

impaired. Water quality sufficient to protect existing uses will be
maintained. Fishable/swimmable waters are defined as waters which have

15
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quality sufficient to support propagation of indigenous fish, shellfish, and
wildlife and recreation in and on the water.

30 TAC § 307.5(b)(2)(emphasis added). What the ALY said** was: “The difficulty here
1s that Tier 2 antidegradation protection is extremely stringent: it prohibits amy greater-
than-de minimis degradation in water quality, even if the degradation has no effect on the
uses of the water body.”

The ALJ has faithfully summarized the Tier 2 rule in all respects that matter. The
only way the ALI’s statement may be faultéd, in theory, is in that she did not add to the
end a phrase. like, “unless necessary for important economic or social development.”
Since there is and has never been any confention that a showing of important economic or
social development was attempted or made, it was not necessary or helpful for her to
have said anything more than she said.

The ED’s argument seems to be based on the same ED misunderstanding of the
Tier 2 antidegradation law that was reflected in the ED’s respohs tve closing argument.
There,” the BD said, “The Executive Director is not required to demonstrate that ‘year
after year’ a water body will not be degraded [other than to a trivial degree]; rather, the
Executive Director’s review must ensure that a discharge will not lower water quality to
the extent that the TSWQS are not attained.” Both parts of this statement are just wrong.
For this statement, the ED cited to 30 TAC § 307.5(b)(4), which is not the Tier 2

antidegradation regulation,; it is a regulation that appears to protect the numerical surface

* PFD, p. 32.
35 Executive Director’s Reply to Rick Wood’s and OPIC*s Closing Arguments, pp. 3-4.
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water quality standards set out at 30 TAC § 307.1 0,‘ and even it does not suggest that
longitudinal conditions (so, “year after year” conditions) are not relevant.
Regarding the third alleged error, the ALJ ’s use of “degradation” rather than

“lowering of water quality,” counsel for Mr. Wood simply cannot figure out the nexus

from either terminology to decisional harm. Pages 22-23 of the ED’s exceptions presents

a discussion and concludes that “when fhe correct regulatory expression is used and
evaluated, the outcome of this case will be different” This conclusion is not explained.
At the worst, since degradation is defined”® to mean in technical terms “more than de
minimis lowering of water quality,” a true stickler might read the ALJ, by using the term
“degradation™ to have implicitly thrown in one too many “de minimis” modifiers. This
can hardly result in a different outcome for the case.

Reparding the fourth alleged error, that the ALY imposed a new and higher
“substantial evidence” burden of proof on the agency and Lerin Hills, thié just makes no
sense. Pages 23 and 24 explain the complaint. The complaint appears to be.bascd on one
sentence in the PFD, not even on a sentence in the proposed order.”’ Pages 23-24 recite
the law that appellate courts will sustain the agency’s fact-findings, if there is in the
record any evidence on which a reasonable person might have found as the agency did
find. Those pages cannot logically be read to announce a higher standard of proof than
proof by a preponderance of the evidence; “substantial evidence,” legally, may be far less

than a preponderance of the evidence.

% 30 TAC § 307.4(b).

%7 In the proposed order, there is an explicit statement that the burden of proof is one of a preponderance
of the evidence. - Conclusion of Law # 4.
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The ALJY’s statement was, “The burden of proof on this [the antidegradation] issue
is substantial.” Any objective reader of this sentence would understand that ALJ was
saying that meeting the antidegradation sitan dard 1s difficult, requires more thoughtful and
diligent work than do some other things, is not a simple tésk to complete — that sort of
tlling. No objective person would think this sentence announced a new burden of proof,
in the legal sense of the phrase.

Finally, regarding the second alleged ALJ error, that she wbuld require
quantitative data to demonstrate that qualitative standards have been met, this alleged
error is just a distortion of what the ALJ actually did say, 5o as to take your focus away
from Lerin Hills’s failure to prove one of the elements of its case and the ED’s staff’s
failure to catch that.

The best place to tum to understand what the ALJ said is the proposed order. That
is the language the ALJ proposes Commission adopt. There is absolutely no proposed
conclusion of law or,'even., a finding of fact, that states or fairly infers that one must
establish compliance with qualitative water quality standards via quantitative p,_roof. The
absence of degradation could have been proved, potentially, by a combination of
quantitative and qualitative evidence or, even, by purely qualitative evidence, but it was
not, and the ALJ has not said any more than that.

The surface water quality findings of fact in the proposed order includes one (#
40) that finds, as is indisputably true, that n§ one attempted to estimate quantitatively the
biologically-available phosphorus in the stream over time. This finding, howevey, is just

one of several (see, ## 36-38) dealing with phosphorus concentrations, and those findings
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spring from testimony offered by Lerin Hills and the ED’s staff as some evidence in
support of their antidegradation positioﬁs. These parties clearly understood and acted on
the belief that quantitative evidence has a role in the making of antidegradation findings.
And, it does. The more of it a party can marsl1al, the better off that party usually will be.
Here, Lerin Hills and the ED’s staff marshaled some and combined it with some
qualitgtive evidence, but the total was not enough; they could have marshaled more and,
prcsmriably, they would have fared better if that had, but the ALJ did not make any
particular level of quantitative evidence a necegsary element of proof.

There is another finding of fact on quantitative evidence that seems to particularly
bother the.ED. That is finding of fact number 43. That finding recounts that there was
no attempt to estimate quantitatively the size or volume of increased algal and plant
growth the proposed increase in nutrients would cause (especially, over time). Consider,
though, the context in which this finding arose. Both Lerin Hills and M. Wood cited the
following testimony from Dr. Miertschin at the hearing related to future allgal aﬁd plant
growth in the creek: .

Q:  But, whatever the numbers are when we multiply [the modeled over

background concentrations ratio] out, isn't that phosphorus going to grow

more algae?

A: It will grow algae. We've got algae in there now, and they will use
that phosphorus. We don’t know . . .

Q: And they will get bigger, will they not, or more numerous?
A Swell up the side of a whatever. But, you know, they don't
necessarily have all the nutrients they want right now. I mean, we don't

know exactly what the nutrient condition is loading the reservoir now
under steady state or daily conditions. But we know that there is a healthy
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standing crop of plants in that reservoir; they will use these nutrients. So

what does that mean? There may be a few more algae. I think it will be
- dominated by the rooted aquatic macrophytes, that they will be better at

taliing that out of solution than the algae will. And so what will those

plants do? I don't know. Maybe they will be six inches longer than they

are now. I just don't know. But it will stimulate growtl; it will sustain

growth. .

Tr. 107, line 4, through Tr. 108, Iine 4 (emphasis added).

This testimony is only a sampling, and it is not all that conclusive for either party,
but it fairly shows the consensus of the witnesses that there will be algal and plant growth
because of the large annual loads of nutrients that would be added to the creek — and that
the extent and type of that growth is not something on which evidence was presented.®
It also fairly shows the lack of proof offered by Lerin Hills on a key matter in the docket.
Against this background, one can easily see how the ALJ would think the lack of any
quantitative evidence on the dimensions of the nutrient impact over time merited a
finding.

Finally, the ED fuses page after page of toner in his exceptions reciting various

initiatives and guidances on the setting of quantitative water quality standards for

nutrients. All these pages are not relevant to this docket. Neither the PFD nor the

% But, it is certainly clear some witnesses thought nutrient loading would lead over time to real
problems. See, the following from Mr. Wood’s expert witness:

Q So do you have an opinion as to whether there will be impacts or can you tell us what you believe
those impacts would be in the SCS and, to a lesser extent Hahnfe!d pond, from the phosphorus loadings
that the permit allows?

A Long-tenm, I suspect - T think that there could be an impact in SCS pond based on the
phosphorus loading, because almost all of the water going into that pond is going to be potentially
wastewater discharge carrying that load of phosphorus. 1 believe that, over time, that that amount of
phosphorus will overload the ecosystem and the aquatic plant life and algae growth in that particular pond
and impair the water quality of that as a result.

Tr. 341.

22




Received: Apr 3 2009 04:40pm
APR-03-2009 FRI 04:41 PM LOWERRE FREDERICK PERALE FAX NO. 5124829346 P. 23

proposed order would set numerical standards for anything, and neither pL{rpons to
commit the agency to when to do that or how to do that or, even, whether to do that. All
these pages just serve to confuse ones thinking about the issues that are actually presented
in this docket and addressed by the PFD.
B. Lerin Hills’s exceptions

Lerin Hills, mostly, pins its hopes on its standing argument. However, that does
not stop it from alleging in various cursory ways that the ALJ made many, many errors. -
These mostly boil down to the same set the ED alleged, less the one about how
misleading it is to use the word “degradation.” Lerin Hills claims the ALJ established a
requirement that applicants show non-degradation of qualitative standards by quaatitative
proof; as noted, this simply is not what the ALJ did. Lerin Hills claims the ALY does not
‘understand the Tier 2 antidegradation standard; while Lerin Hills argumént is, to my
mind, more glossy than was the ED’s, it is still an argument attacking a cl‘istortion of what
was actually said. The ALJ did not say that no degradation at all conld occur. She said
Lerin Hills had failed to show the “lowering of water quality” that all acknowledge will
occur will be less than de mihimis. Lerin Hills alleges the ALJ, whether “consciously or

3 imposed a higher burden of proof on Lerin Hills than that of a preponderance of

not,
the evidence. Lerin Hills’s argument on this point is only marginally more defensible
than was the ED’s argument; it is that the use of words like “exiremely stringent”

standard and “vague” standard and “challenging” task demonstrate the imposition of a

heavier burden, but, of course, they don’t in any rational sense.

¥ Lerin Hills’s Exceptions, p. 23.
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Lerin Hills does make an argument that the‘ED did not make related to whether
the Lerin Hills discharge falls into one of the categories the Implementation Procedures
suggest as degradation is unlikely to occur. This is the category of discharges that
increase phosphorus, nitrate, or total nitrogen, if it has been reasonably demonstrated that
there will not be detrimental increases in the growth of algae or aquatic vegetation.*
This begs the question that is exactly the crux of the docket, however. The ALJ found,
and reasonably found, that it was not in this docket reasonably demonstrated that there
will not be detrimental increases in the growth of algae or aquatic vegetation.

This matter of the likely exclusions from degradation is a strange one for Lerin
Hills to raise. As the PFD discusses, the evidence (quantitative evidence, lamentably)
clearly shows that there will be a DO sag of greater than 1.0 mg/L. See, Finding of Fact
#32. The Implementation Procedures (p.33) set out a “DO” screen: “degradation is |
presurned not to ocmﬁ (ie., to be de minimis), if the dissolved oxygen in the ‘sag zone’ is
lowered by less than 0.5 mg/L from baseline instream conditidns, and if the potentially
affected aquatic organisms are not unusually sensitive to changes in dissolved oxygen.”
If the screen is failed, the Implementation Procedures (p. 32) indicate “further evaluation
is needed.” However, in this docket, the evidence is clear that that additional evaluation.

[

never occurred. The testimony is set out in the footnote, below.*!

© Implementation Procedures, p. 33.

ol Q: So when you find an instance, a situation, in which the DO sag exceeds 0.5 milligrams-
per-liter, do you not -~ does the Water Quality Standards Team then not undertake some additional
analysis to see if degradation is occurring?
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Finally, different from the ED, Lerin Hills complains that the ALJ compares
modeled phosphorus concentrations to sampled concentrations, rather than to phosphorus
concentrations assumed for modeling purposes. First of all, Lerin Hills would have us
discard the only site-specific phosphorus information we have, because Lerin Hills, the
party with the burden of proof, took water samples on a day it, in hindsight, has decided
was not representative of the assumptions it would use in its modeling work. Even if we
accepted Lerin Hills thinking, the modeled phosphorus levels in the SCS pond would still
be more than § and more than 5 times the assumed background (i.e., more than the 0.05

mg/L Dr. Miertschin assumed), and that is not comforting. The modeled phosphorus

concentrations in the Hahnfeld pond would actually be less than the assumed background

levels before the discharge; that makes no sense at all.
Conclusion
As the foregoing demonstrates, there have not been presented in the excepfions of
Lerin Hills or the Elxecutive Director any credible reasons to alter or reject the pfoposed
order. That being the case, the Commission should adopt the order, with the corrections

urged in by Mr. Wood in his exceptions.

A: We do not. We set the appropriate dissolved oxygen criterion for the receiving stream,
and then the modeler will run models to determine what level of treatment will result yn no violation of
water quality standards.

Q: So it's not really an anti-degradation review. It is a review of whether the water quality
standard — the numerical water quality standard, in this case 5 milligrams-per-liter, is being violated,
right?

A That's correct.
Tr. V.3, pp. 587-588.
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Transcript of Floor Debate on Senate Bill 1546}

PRES: The chair recognizes Senator Biving to adopt the Conference Committee Report on
Senate Bill 1546.

SEN. BIVINS: Mr. Chairman, I would move---Mr. Prcsiﬁlem, I would move to adopt the
Conference Cornmittee Report on Senate Bill 1546.

Members, this deals with creating statutory basis for the TNRCC to adopt rules with
respect to affected parties in cases before that agency,

I think I can represent to you that this, this statute would reflect their current practice
and case law,

The bill was amended in the House so that a person that had a future Justlcnable imterest
could be considered as a party.

The problem with that is we couldn’t fignre out what a future justiciable interest was, so
we went to conference and we changed that, we took that lanpuage out and made it clear that a
party, that a person that has an economic interest in the proceeding could be granted party
status.
SEN. GALLEGOS: Mr, President?
SEN. BIVINS: That is what the Conference Committee Report does--I move adoption,
PRES: Senator Gallegos.
SEN GALLEGOS: Will the gentleman yield?
PRES: Will you yield?
SEN BIVINS: I yield.

SEN. GALLEGOS: Senator, let me Just ask you—~this doesn’t affect the Public Interest Counsel
in any way does it?

SEN BIVINS: No sir.
SEN GALLEGOS: O.X. Fine.

PRES: Members, you have heard the motion 'by Senator Bivins. Is there objection? There, is
opposition. This is a voice vote. All in favor say aye.

All against, same sign. No? O.K. The ayes have it. The Conference Coramittee
Report is adopted.

SEN BIVINS: Thaok you Mr. President.

! Transeribed from tape certified as a muc duplicate of the original tape of the Senate Session of May 9, 1995,
by Secretary of the Texas Senate.
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Transcript of Floor Debate on Senate Bill 1546

PRES. The chair recognizes Senator Bivins to adopt the Conference Commitiee Raport on
Senate Bill 1546.

SEN. BIVINS: Mr. Chairman, I would move-—Mr. President, T would move to adopt the
Conference Committee Report on Senate Bill 1546.

Members, this deals with creating statutory basis for the TNRCC to adopt rules with
respect to affected parties in cases before that agency.

I think I can represent to you that this, this statute would reflect their current practice
and case law,

The bill was amended in the House so that a person that had a future justiciable interest
could be considered as a party.

The problem with that is we couldn’t figure out what a future justiciable interest was, so
we went to conference and we changed that, we took that language out and made it clear that a
party, that a person that has an economic interest in the proceeding could be granted party
status.
SEN. GALLEGOS: Mr. President?
SEN. BIVINS: That is what the Conference Committee Report does--I move adoption.
PRES: Senator Gallegds
SEN GALLEGOS: Will the gentleman yield?
PRES: Will you yield? -
SEN BIVINS: I yield.

SEN. GALLEGOS: Senator, let me just ask you--this doesn’t affect the Public Interest Counsel
in any way does it?

SEN BIVINS: No sir.
SEN GALLEGOS: O.K. Fine.

PRES: Members, you have heard the motion by Senator Bivins. Is there objection? There is
opposition. This is a voice vote. All in favor say aye.

All against, same sign. No? O.K. The ayes have it. The Conference Committe‘é
Report is adopted.

SEN BIVINS: Thank you Mr. President.

! Transcribed fcom tape certified as a true duplicate of the origioal tape of the Senate Session of May 9, 1995,
by Secretary of the Tcexas Senate. :




Received: Apr 3 2009 04:41pm
APR-03-2009 FRI 04:42 PM LOWERRE FREDERICK PERALE FAX NO. 5124829346 P. 31

Transcript of Floor Debate on Senate Bill 1546

PRES: The chair recognizes Senator Bivins to adopt the Conference Committee Report on
Senate Bill 1546.

SEN. BIVINS: Mr. Chairman, I would move---Mr. Presidem, I would move to adopt the
Conference Committee Report on Senate Bill 1546.

Members, this deals with creating statutory basis for the TNRCC to adopt rules with
respect (o affected parties in cases before that agency.

I think I can represent to you that this, this statute would reflect their current practice
and case law.

The bill was amended in the Honse so that a person that had a future justiciable interest
could be considered as a party,

The problem with that is we couldn’t figure out what a future justiciable interest was, s0
we went to conference and we changed that, we took that language out and made it clear that a
party, that a person that has an economic interest in the proceeding could be granted party
status. '
SEN. GALLEGOS: Mr. President?
SEN. BIVINS: That is what the Conference Committee Report does—-I move adoption,
PRES: Senator Gallegos
SEN GALLEGOS: Will the gentleman yield?
PRES: Will you yield?
SEN BIVINS: I yield.

SEN. GALLEGOS: Senator, let me just ask you-this doesn’t affect the Public Interest Couhsel
in any way does it? ‘

SEN BIVINS: No sir.
SEN GALLEGOS: O.K. Fine.

PRES: Members, you have heard the motion by Senator Bivins. Is there objection? There. js’
opposition. This is a voice vote. All in favor say aye.

All against, same sign. ‘No? 0.X. The ayes have it. The Conference Committee
Report is adopted.

SEN BIVINS: Thank you Mr. President.

! Transcribed from tape certified us a mue duplicare of the original tape of the Senate Session of May 9, 1995,
by Secretrary of the Texas Senate.
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Transcript of Floor Debate on Senate Bill 1546

PRES: The chair recognizes Senator Bivins to adopt the Conference Committee Report on
Senate Biil 1546.

SEN. BIVINS: Mr. Chaitman, I would move---Mr. President, I would move to adopt the
Conference Committee Report on Senate Bill 1546.

Members, this deals with creating statutory basis for the TNRCC to adopt rules with
respect to affected parties in cases before that agency,

I think I can represent to you that this, this statute would reflect their cuxrent practice
and case law. .

The bill was amended in the House so that & person that had a future justiciable interest
could be considered as a party.

The problem with that is we couldn’t figure out what a future justiciable interest was, so -
we went to conference and we changed that, we took that lanpuage out and made it clear that a
party, that a person that has an economic interest in the proceeding could be granted party
status,
SEN. GALLEGOS: Mr. President?
SEN. BIVINS: That is what the Conference Commitree Report does—I move adoption,
PRES: Senator Gallegos
SEN GALLEGOS: Will the gentleman yield?
'PRES: Will you yield?
SEN BIVINS: I yield.

SEN. GALLEGOS: Senator, let me just ask you-this doesn’t affect the Public Inrerest Counsel
in any way does it?

SEN BIVINS: No sir.
SEN GALLEGOS: O.K. Fine.

PRES: Members, you have heard the motion by Senator Bivins. Is there objection? There. is’
opposition. This is a voice vote. All in favor say aye. -

, All against, same sign. No? O.K. The ayes have it. The Conference Committee
Report is adopted. '

SEN BIVINS: Thank you Mr. President.

! Transcribed from tape cextified as a true duplicate of the original rape of the Senate Session of foy 9, 1995,
by Secrerary of the Texas Senare.
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Transcript of Floor Debate on Senate Bill 1546

PRES: The chair recognizes Senator Bivins to adopt the Conference Committee Report on
Senate Bl 1546,

SEN. BIVINS: Mr. Chairman, I would move-—Mr. Prcsidem., ¥ would move to adopt the
Conference Committee Report on Senate Bill 1546.

Members, this deals with creating statutory basis for the TNRCC to adopt rules with
respect to affected parties in cases before that agency.

I thiok I can represent to you that this, this statute would reflect their current practice
and case law. ‘

The bill was amended in the House so that a person that had a future justiciable interest
could be considered as a party.

The problem with that is we conldn’t figure out what a future justiciable interest was, so
we went to conference and we changed that, we took that langnage out and made it clear that a
party, that a person that has an econornic interest in the proceeding could be granted party
status. :
SEN. GALLEGOS: Mr. President?
SEN. BIVINS: That is what the Conference Committee Report does—-I move adoption.
PRES: Senator Gallegos
SEN GALLEGOS: Will the gentleman yield?
PRES: Will you yield?
SEN BIVINS: I yield.

SEN. GALLEGOS: Senator, let me just ask you—this doesn't affect the Public Interest Counsel
in any way does it?

SEN BIVINS: No sir.
SEN GALLEGOS: 0.X. Fine.

PRES: Members, you bave heard the motion by Senator Bivins. Is there objection? There is’
opposition. This is a voice vote, All in favor say aye.

All against, same sign. No? O.K. The ayes have it. The Conference Committeel
Report is adopted.

SEN BIVINS: Thank you Mr, President.

! Transcribed from tape (I:crtiﬁed as a true dupliczue of the original ripe of the Senate Session of May 9, 1995,
by Secretary of the Texas Senatc.,
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Transcript of Floor Debate on Senate Bill 1546

PRES: The chair recognizes Senator Bivins to adopt the Conference Commitiee Repoirt on
Senate Bili 1546.

SEN. BIVINS: Mr. Chairman, I would move—Mz. President, I would move to adopt the
Conference Committee Report on Senate Bill 1546,

Members, this deals with creating statutory basis for the TNRCC to adopt rules with
respect to affected parties in cases before that agency.

I think I can represent to you that this, this stature would reflect their current practice |
and case law, ‘

The bill was amended in the House so that a person that had a future justiciable interest
could be considered as a party.

The problem with. that is we couldn’t figure out what a future justiciable interest was, so
we went 10 conference and we changed that, we took that language out and made it clear that a
party, that a person that has an economic interest in the proceeding could be granted party
status. ‘
SEN. GALLEGOS: Mr. President?
SEN. BIVINS: That is what the Conference Committee Report does--I move adoption.

. PRES: Senator Gallegos

' SEN GALLEGOS: Will the gentleman yield?
PRES: Will you yield?
SEN BIVINS: I yield.

SEN. GALLEGOS: Senator, let me juost ask you--this doesn’t affect the Public Interest Counsel
in any way does ir? _ '

SEN BIVINS: No sir.
SEN GALLEGOS: O.X. Fine.

PRES: Members, you have heard the motion by Senator Bivins. Is there objection? There is’
opposition. This is a voice vote. All in favor say aye.

All against, same sign. No? O.K. The ayes have it. The Conference Committee
Report is adopted. '

SEN BIVINS: Thank you Mr. President.

! Transcribed from rape certfied a5 a mue duplicate of the original tape of the Senate Session of May 9, 1995,
by Secretary of the Texas Senate.
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Transcript of FIoor Debate on Sepate Bill 1546

PRES: The chair recognizes Senator Bivins to adopt the Conference Committee Report on
Senate Bill 1546,

SEN. BIVINS: Mr. Chairman, I would move—-Mr. Prcs1dent I would move to axdlopt the
Conference Committee Report on Senate Bill 1546.

Members, this deals with creating statutory basis for the TNRCC to adopt rules with
respect to affected parties in cases before that agency.

I think I can represent to you that this, this statute would reflect their current practice
and case law.

The bill was amended in the House so that a person that had a future justiciable interest
could be considered as a party.

The problem with that is we conldn’t figure out what a future justiciable interest was, so
we went to conference and we changed that, we took that Janguage out and made it clear that a
party, that a person that has an economic interest in the proceeding could be granted party
status.
SEN. GALLEGOS: Mr. President?
SEN. BIVINS: That is what the Conference Committee Report does--I move add'ption.
PRES:; Senator Gallegos
SEN GALLEGOS: Will the gentleman yield?
PRES: Will you yield?
SEN BIVINS: I yield.

SEN. GALLEGOS: Senator, let me just ask you—this doesn’t affect the Public Interest Counsel
in any way does it?

SEN BIVINS: No sir.
SEN GALLEGOS: 0.K. Fine.

PRES: Members, you have heard the motion by Senator Bivins. Is there objection? There. i3 "
opposition. This is a voice vote. All in favor say aye. . ‘ ,

All against, same sign. No? O.K. The ayes have it. The Conference Commnittee |
Report is adopted. '

SEN BIVINS: Thank you Mr. President.

! Transcribed from tape certified as a tyue duplicate of the original tape of the Senate Session of May 9, 1995,
by Secretary of the Texas Senate.
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PRES: The chair recognizes Senator Bivins to adopt the Conference Commiltee Report on
Senate Bill 1546.

SEN. BIVINS:; Mr. Chairman, I would move—Mr. President, I would move to adopt the
Conference Committee Report on Senate Bill 1546.

Members, this deals with creating statutory basis for the TNRCC to adopt rules with
respect to affected parties in cases before that agency.

T think X can represent 10 you that this, this statute would reflect their current practice
and case law. '

The bill was amended in the House so that a person that had a future justiciable interest
could be considered as a party.

The problem with that is we couldn’t figure out what a future justiciable interest was, SO
we went to conference and we changed that, we took that language out and made it clear that a
party, that a person that has an economic interest in the proceeding could be granted party
status.
SEN. GALLEGOS: Mr. President?
SEN. BIVINS: That is what the Conference Committee Report does--I move adoption.
PRES: Senator Gallegos
SEN GALLEGOS: Will the gentleman yield?
PRES: Will you yield?
SEN BIVINS: I yield.

SEN. GALLEGOS: Senator, let me just ask you—this doesn’t affect the Public Interest Counsel
in any way does it?

SEN BIVINS: No sir.
SEN GALLEGOS: O.K. Fine.

PRES: Members, you bave heard the motion 'by Senator Bivins. Is there objection? There is’
opposition. This is a voice vote. All in favor say aye.

All against, same sign. No? O.K. The ayes have it. The Conference Committee
Report is adopted. :

SEN BIVINS: Thank you Mr. President.

! Transcribed from tape certified as a true duplicate of the original tupe of the Senate Session of May 9, 1995,
by Secretary of the Texas Senate.
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PRES: The chair recognizes Senator Bivins to adopt the Conference Commitiee Report on
Senate Bill 1546.

SEN. BIVINS: Mr. Chairman, I would move---Mi. Prasident, I would move to adopt the
Conference Committee Report on Senate Bill 1546.

Members, this deals with creating statutory basis for the TNJRCC to adopt rules with
respect to affected parties in cases before that agency.

1 think I can represent to you that this, this statute would reflect their current practice
and case law.

The bill was amended in the House so that a person that had a future justiciable interest
could be considered as a party.

The problem with that is we couldn’t figure out what a future justiciable interest was, so
we went to conference and we changed that, we took that language out and made it clear that a
party, that a person that has an economic interest in the proceeding could be granted party
status.
SEN. GALLEGOS: Mr. President?
SEN. BIVINS: That is what the Conference Committee Report does—I move adoption.
PRES: Senator Gallegos
SEN GALLEGOS: Will the gentleman yield?
PRES: Will you yield?
SEN BIVINS: 1 yield.

SEN. GALLEGOS: Senator, let me just ask you~this doesn't affect the Public Interest Counsel
in any way does it?

SEN BIVINS: No sir.
SEN GALLEGOS: O.K. Fine.

PRES: Members, you have heard the motion by Senator Bivins. Is there objection? There, is
opposition. This is a voice vote. All in favor say aye.

All against, same sign. No? O.K. The ayes have it. The Conference Committee
Report is adopted.

SEN BIVINS: Thaok you Mr. President.

! Transcribed from tape certified as a true duplicate of the original tape of the Senate Session of May 9, 1995,
by Secretary of the Texas Senate. A
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