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LOWERRE, FREDERICK, PERALES,

- ALLMON & ROCKWELL
ATTORNEYS AT LAWY
707 Rio Grande, Suite 200
Augtin, Texas 78701
(612) 469-6000 - (512) 482-9346 (facsimile)
Mail@LF-deFirm.COm

March 24, 2009

. Ms. LaDonna Castafiuela : Via facsimile and first-clgss mail
Chief Clerk .
Texas Commission on Environmental Quality
P.O. Box 13087 ‘ .

Austin, Texas 78711

Re: In the matter of the Application of Lerin Hills, Ltd., for TPDES Permit No.
WQ0014712001, TCEQ Doclcet NO. 2007-1178-MWD.

Dear Ms. Castafiuela,

Enclosed for filing please find an original and seven copies of Rick Wood’s
* Exceptions and Responses to the PFD in the above-referenced matter.

If you have any questions please call.

Dawd Frederick ,
- LOWERRE, FREDERICK, PERALES,
ALLMON & ROCKWELL

Enclosures

ce: Service List-
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SOAH DOCKET NO. 582-08-0690 7
TCEQ DOCKET NO. 2007-1178-MWD

CHIEF CLERKS OFFICE

§
APPLICATION OF § BEFORE THE STATE OFFICE OF
LERIN HILLS, LTD. §
FOR TPDES PERMIT NO. §
WQ0014712001 § ADMINISTRATIVE HEARINGS

§

RICK WOOD’S EXCEPTIONS TO THE PFD

TO THE BONORABLE COMMISSIONERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY AND THE BONORABLE JUDGE KILGORE:

Now comes Rick Wood (“Protestant™ and files these Responses and Exceptions to the
Administrative Law Judge's Proposal for Decision (“PFD”)
I. INTRODUCTION
Protestant agrees with the Judges PFD recommending that the Cormission deny TPDES
Permit No. WQ0014712001. However, Protestant submits hig exceptions regarding groundwater
protection and antidegradation.
1. PROTECTION OF GROUNDWATER
A. Lerin Hills has not demonstrated maintenance of Aquifer protection use of Upper
Cibolo Creek
The Tier 1 anti-degradation review requires that Lerin Hills demonstrate that the draft
permit will not impair the designated aquifer protection use of Upper Cibolo Creek. The record
simply does not support the ALI’s finding that this demonstration has been made.
“Aquifer protection” is a designated use of Cibolo Creek due to both the special value
and sensitivity of the Edwards Aquifer underlying significant portions of Cibolo Creek. The

Bdwards Aquifer provides water supplies to several million people, and in its natural state
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contains high quality groundwater. b yet, this aquifer provides no significant filtering of
contaminants.” Given this lack of filtering ability, it is vitally important to protect against
contamination cntéring the aquifer, because the aquifer will do very little to mitigate the presence
of those same contaminants in water withdrawn or discharging from the aquifer.

As acknowledged by the ALJ, the draft permit would authorize the discharge of over 700
pounds of phosphorus per year upstream of Upper Cibolo Creek, in addition to large quantities of
Nitrogen and dissolved oxygen demanding materials. While the ALJ’s groundwater analysis
relies on the distance from the discharge point to Upper Cibolo Creek as a basis to find that the
discharge will not impact the water protection use, the fact is that the evidence fails to establish
that a significant proportion of these contaminants would not reach Upper Cibolo Creek, and the
ALJ herself elsewhere in the PFD recognizes that even Lerin Hills’ own experts have observed
elevated phosphorus concentrations 20 miles downstream of a discharge.’

The ALJ’s analysis fails to demonstrate how, if at all, the distance from the discharge
point to the recharge zone of the Edwards Aquifer will protect the aquifer. This is because the
record does not justify such a finding. The contaminants will not magically disappear, and there
is no evidence that they will leave the water columm in significant quantities to go anywhere but
towards the Edwards Aquifer by smface water flow or groundwater flow. No claims were made
that the contaminants would be removed from the water by evaporation; contaminants such as
nitrogen and phosphorus will remain behind when water in the stream evaporates.® If the
contaminants enter the groundwater upstream of Cibolo Creek, then those contaminants will

simply raove through the groundwater either back into the stream, or directly into the Edwards

' Ex. P-3,p. 5, L (1 = 18, (Tesimony of Raymond Slade).
Ex. P-3,p.6,1.3-9.

? Proposal for Decision at p. 37, citing testimony of Mr. Price.
4Tr.V.2,p.381,1.24-p. 382, 1. 2.
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Aquifer. As elsewhere noted by the ALJ, Lerin Hills failed to perform modeling of nutrient
loading downstream of the discharge over time.> So, we have no accurate picture of what
concentration of contaminants will ultimatety be entering Cibolo Creek in the area of the
Recharge Zone.

The ALY improperly relies on assertions that the contaminants will be diluted by the
receiving waters to find that the aquifer protection use will be protected. Any reliance on
dilution to find that a TPDES permit is in compliance with the Tier I review would be in
contravention of the Tier ] anti-degradation analysis required by the Clean Water Act. As has
been noted by the Fifth Circuit. Court of Appeals with regard to the Clean Water Act, “Congress
explicitly recognized that reduction of the amount of effluents-not merely their dilution or
dispersion-is the goal of the CWA.”® Dilution is simply not a valid basis for finding a permit in
compliance with applicable water quality standards.” This is why TCEQ rules prohibit additional
discharges over the recharge 2one if they will increase the /oading of the aquifer.® Thus, findings
of fact Numbers 53 and 54 are not simply irrelevant, but it would be a violation of federal law for
TCEQ to rely on such findings as the basis for the issuance of a TPDES permit.

The ALJI’s reliance on standards found in Chapter 2].3 is also unjustified. Without a fidl
c‘va!uation of the impacts of the effluent limitations being applied, blind rcliance on any
standards found in Chapter 213 cannot substitute for the specific analysis and demonstration

required for a Tier 1 review under the water quality standards.

B. The greater than de minimis impact on aquifer protection is relevant.

3 Propossl for Decision at p. 33.

¢ Texas Municipal Power Agency v. Administrator of U.S. Environmental Prorection Agency, 836 F 24 1482, 1488
(5" Cir. 1988).

" 1d.

¥30 TAC § 213.6(a)(1).
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The ALJ has improperly exempte_j q Ylerin Hills from a Tier 2 anti-degradation review.

Texas law explicitly protects groundwater against such degradation.
1o

The TCEQ rules subject g-oru\d\x}atcirf resources to both a Tier 1 review and a Tier 2

review. The anti-degradation requireme[} ts

which are intended to protect “water in tI},e

|
gre set forth in Chapter 307 of the TCEQ rules,
I .

l)9

¥ R
state.”” This phrase explicitly includes

groundwater. '® Nothing in Chapter 307 ind:ifcatcs that the groundwater parameter for a

fishable/swimmable stream is somehow exclmpl from a Tier 2 evaluation, unlike any other

il
parameter. ‘

i

The Water Code requires that grdpn dwater will be protected from degradation.

Groundwatc‘r in the State must be kept fr' e

:)ff contamipants that interfere with both present and
i

potential uses of the groundwater, ' and ﬁhe Water Code goes on to set forth that “it is the goal of

|

groundwater policy in this state that the Tcisting quality of groundwater riot be degraded.”'
|

TCEQ has previously addressed this stat

When revising the Edwards Aquifer mlt{?
|

Tto’rfry context in relationship to the Edwards Aquifer.

1n1:1996, TCEQ’s predecessor agency the Texas

|

Natural Resource Conservation Com.misgiion; (TNRCC) addressed the relationship of the state

{
i

and federal anti-degradation policies to tfho

1

’igency’s protection of groundwater. In doing so,

TNRCC asserted that groundwater uses {veré protected due to the applicability of both Tier I and

Tier II anti-degradation reviews. "’

|
Applicant has made no demonstratic

|
n that contamination of Upper Cibolo Creek will not

cause a greater than de minimis 1mpact dn the water quality of the underlying aquifer. Without

!

? 30 TAC Section 307.1. !
1% Tex. Water Code Section 26.001(5).

"' Tax. Water Code Section 26.401(a)(1).

"2 Tex. Water Code Scction 26.401(b).

21 Tex. Reg. 12135 (December 17, 1996).

o

06/26
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such a showing, Applicant has not met the requirements of the Tier 2 Anti-Degradation review,

and the permit should be denied.

C. Failure to demonstrate that contamination of groundwater will be minimized in
coopliance with 30 TAC § 309.12

1. Relevance of Design and Operational Features.

TCEQ rules require that a proposed site, in light of the proposed construction, design
or operational features, minimizes the contamination of groundwater. The Commission
explicitly referred consideration of this rule.' Contrary to the clear and explicit wording of this
rule, the ALY dismissed design issues as not within the scope of the issues referred by the
Corrumission.'” Significant portions of the application deal with design features of the plant. The
development of effluent limitations for a permit fundamentally require the consideration of the
technology being used at a facility.’® The position adopted by the ALJ that the public is
somehow barred from examining the sufficiency of the design proposed, and must instead trust
that the Executive Director will address any concems after the permit is issued, is simply
contrary to the public participation requirements of the Texas Pollution Discharge Elimination
System (TPDES) program that governs the issnance of this perniit.

Will the plant site minimize the potential contamination of surface water and proundwater in
consideration of the design features of the proposed plant? TCEQ doesn’t know several key

design features of the plant, so it is impossible to find that applicant has met its burden of proof.

* October 26, 2007 Tnterim Order, at Ordering Provision (5)(D)
"> PFD at p. 54.
'$30 TAC Scction 308.1.
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(1) Design and QOperational Features

The site selected for the wastewater treatment plant, and discharge point, raise several

specific design and operational considerations that Lerin Hills has failed to address as required

by 30 TAC Section 309.12. The discharge point is approximately 100 feet higher than the

treatment plant, which will require an unusual degree of pressurization for a discharge pipe. Yet,

the design of the conveyance, and the route it will follow, both remain unknown:

Q (Allmon):
A (Harris):

Q:

ERE Lr Lz QF

So what is the difference in elevation between the discharge point
and the plant?
Roughly 100 feet.
L
How is effluent going to be moved from the plant site to the point
of discharge?
The [effluent] would be pumped to the discharge point.
Js it going to be necessary to pressurize the effluent in order (o get
it from the plant site to the point of discharge?
Yes.
And is there a ridge kind of there between the plant and the
discharge poiat?
There is a ridge.
Is the pipe going to go straight from the plant site to the discharge
point or is it going to wind its way around that ridge?
You know, we haven't designed that yet.
QOkay.
So I don't have an answer to that.'?

Of course pressurization of the pipe only increases the potential for a leak or spill:

Q (Allmon):

A (Knowles):

If the effluent is under pressure, how would this impact the likelihood
of a spill of effluent as it is transported from the treatment plant to the
discharge point?

The pressure in the effluent increases the potential for a rupture to
occur at a connection in the pipeline from the treatment plant to the
discharge point. This raises the susceptibility of the rﬁ)ipe to a rupture
caused by shifting of the soils or geology in the area.'

" Tr.p.30,1. 25 —p. 32, L. 5.
" Ex. P-4, p. 10,1. 15 -20.

08/26
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This design vulnerability of the plant resulting from the chosen site must be addressed before the
Commission may conclude that the proposed plant minimizes the potential tor contamination of
surface water or groundwater.

TCEQ rules provide that treatment unit, pipe, weir, flume, disinfection unit, or any other
treatment unit that is flow limited must be sized to transport or treat the estimated peak flow at
the facility.'® The peak flow of the facility is 720,000 gallons/day.® Yet, for example, no
evidence bas been presented regarding the design of the pipe that will carry the effluent from the
treatment plant to the discharge point.”' Similarly, Applicant has not evaluated the capacity of
the plant to handle peak flows under circumstances where units are out of service:

Q (Allmon):  [X}f you had to operate with the effluent stream meeting the

requirements of the permit, you haven't quantified what the capacity
of the plant would be with an aeration bagin out of service?

A I have not.

Q: Okay. So you haven't compared that to the peak two-hour flow to see
what the difference is between those numbers?

I have not.
Okay. What is the maximum capacity of the lift station pump in Phase

I?
A: We haven't designed this facility.™

o »

This repeated refrain of “we don’t know vet™ with regard to design features cannot
possibly provide an adequate basis for TCEQ to make any conclusion that a rule such as
30 TAC Section 309.12 requiring the consideration of design features at a plant has been
met.
Lerin Hills has also not properly addressed the biological oxygen demanding strength of

the anticipated influent. TCEQ rules provide that if available, actual organic loading data must

' 30 TAC § 217.32(a)(2)(C).
D Tr. p. 43,1.3-5,

ﬁl Tr.p.31.1.25-p. 32,13,
21y p.42,1.5-16.
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be used as the basis for design of the facility,”} Without making any effort to meet the
requirements of this rule, Leri Hills simply assumed a value for this numbcr:

Q (Allmon):  What BOD strength was used in the design of this facility, BOD
strength for the incoming wastewater?

A (Harris): The facility has not yet been designed. The calculations that are

presented in the application, I believe we used 200 parts per million

BOD, which has been a very typical munber that we've used for

domestic systems.

What information did you use as a basis for that 200?

It's been a number that T've used for years in the initial conceptual

design.

Did you do any work to examine what the BOD strength of effluent

produced in other subdivisions in the area is?

1 did not.

So are there any other subdivisions in the area.

There are.

>

>RE R

Applicant should have at least performed some work to determine if actual data from
nearby developments could be used to determine the anticipated organic loading that would be
entering the proposed facility.

Not only did applicant fail to fully investipate the organic strength of the incoming waste,
but the assumptions used by Applicant in determining the organic strength set forth in the
Application are incorrect. Contrary to the application, Applicant now concedes that the
commercial development in the subdivision may include restaurants. This is no small deviation
from the information contained in the application; even TCEQ’s default values assume an
organic strength for restaurants of 1000 m g/kg,”* in comparison to the 200 mg/kg used for
residential sources and assumed for all sources by Applicant. ** Likewise, the application
assumes an organic strength of 200 mg/l for all commercial or retail development m the

subdivision, despite the admission of Applicant’s own cxpert that the BOD strength from such

£ 30 TAC § 217.32(2)(3)-
30 TAC § 217.32(a)(3).
2 Ex. A- ** (Permit Application), Techmical Report, page 6 of 30.
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sources can be stronger than that from residential sources,*® and the default values set forth in
TCEQ rules do not contain a value of less than 300 mg/kg for any type of commercial
development.”’

2. Effluent Limitation.

One of the fundamental operational features of the proposed plaat is the effluent
limitation it is proposed to operate under. The evidence does not support a finding that the
effluent limitation contained in the permit will minimize the potential for contamination of
surface water or groundwater. The efflyent limitation for phosphorus contained in the permit 18
0.5 mg/L, but the Executive Director has elsewhere applied a more stringent phosphorus
limitation of 0.15 mg/L, a.nd the evidence shows that even lower limitations are attainable. No
dcmqnstrati on has béen made that the proposed permit minimizes contamination when the
uncontroverted evidence shows that lower effluent limitations are achievable.

3. Proximity to Affected Groundwater Resources.

In addition to the design and operational features of a facility, 30 TAC Section 309
requires consideration of factors such as “groundwater conditions such as groundwater flow rate,
groundwater quality, length of flow path to points of discharge and aquifer recharge or discharge
conditions” in making a determination of whether the facility will minimize the contamination of
groundwater.”®

Lerin Hills made no calculations of how much of the discharge would reach Cibolo

2 . . ‘ ) 3
Creek.” Moreover, the evidence in the record shows that phosphorus doesn’t evaporate ¥ and

Ty, p. 36,1, 20 - 24.

2730 TAC § 217.32(a)(3).

% 30 TAC Section 309.12(2).
# T V. 2,p377,0. 145
30Tr. V. 2,p.409, 1. 1-5
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three to five storms per year can produce 80 to 90 percent of your runoff volume.”' Additionally,
Applicant’s expert, Bob Kier, failed to evaluate the interconnectivity along faults.
IN. SURFACE WATER ANTIDEGRADATION

Protestant Rick Wood urges you to incorporate more of the antidegradation legal analysis
of the PFD into the conclusions of law in the proposed order. Inasmuch as the narrative PFD
(i.e.,the opinion-like portion of the PFD) is not customarily adopted by the Cominissioners,
sound analysis set forth, there, has no precedential effect. Both permit applicants and, as the
narrative PFD tactfully suggests, TCEQ technical and legal staff appear to have mis-
apprchensions of the standards the law actually lays down for the antidepradation analysis, and a
few Commission-adopted statements of the true legal standards would probably help to rectify
that situation. Thus, Mr. Wood suggests, here, a few more conclusions of law. (The 1988 Texas
Register matenal cited, below, is Exh. A to these exceptions.)

7. The State’s Tier 2 antidegradation regulation, 30 TAC § 307.5(b)(2), was adopted with its
presént substantive content in 1988. See, 13 Tex. Reg. 1776, 1784 (April 15, 1988). Itis
closely modeled on ﬁle federal antidegradation regulation, 40 CFR 131.12(a)(2), which
was adopted in its present substantive form in 1983. See, 48 Fed. :Reg. 51400 (Nov. 8,
1983). The only noteworthy difference between the two is that State’s regulation
includes thie “de minimis” exception to the absolute prohibition on degradation of
{ishable/swimmable waters that is found in the federal regulation.

8. “De minimis™ is undefined in state or federal regulation. It is Latin for “trifling.” When
TCEQ’s predecessor adopted the exclusion in 1988, it characterized the de minimis

exclusion as having been made “to avoid the administrative burden of determunng

Y TR V.2, p. 410, L 18-20
2TV, p. 169 - 170

10
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economic and social justification for very small or nonexistent degrees of degradation.”
13 Tex. Reg. 1779-1780 (April 15, 1988).

9. State regulation provides that “[t]he highest water quality sustained since November 28,
1975 (in accordance v;/ith EPA Standards Regulation 40 CFR [Part]131) defines baseline
conditions for determinations of degradation.” 30 TAC § 307.5(c)(2)(B).

10.Neither State regulation nor the TCEQ's surface water quality Jmplementation

Procedures indicate that impact on existing uses is relevant to the Tier 2 antidegradation

analysis. (Tier 1 antidegradation analysis seelcs to engure that existing uges are
protected. 30 TAC § 307.5(b)(1).)

11.The Implementation Procedures, themselves, page 32, recognize the relevance to Tier 2
antidegradation analysis of receiving water assimilative capacity, even in the case of

pollutants for which there are no numerical water quality standards.

CONCLUSION & PRAYER

The Applicant failed to demonstrate that the proposed permit will not protect the
designated aquifer protection usc of Upper Cibolo Creek. Mareover, the reliance by the TCEQ
on Findings of Fact Numbers 53 and 54 as the basis for the issuance of a TPDES permit would
violate federal law.

The PFD and Proposed Order also improperly exempt the Applicant from a Tier 2 anbi-
degradation Review, and Lerin Hills failed to satisfy its burden of proof and demonstrate that
contamination of Upper Cibolo Creek will not result in greater than de minimis water quality
impact on the underlying aquifer. Applicant also failed to demonstrate that contamination of

groundwater will be minimized, as required by 30 TAC §309.12.

11

13/26
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Therefore Protestant respectfully requests that, in addition to the reasons already set forth

in the PFD, the ALJ recommends denial of the permit for the reasons set forth in these

exceptions. In any event, Protestant prays you further elaborate in the recommended conclusions

of law on the State’s antidegradation law.,

Respectfully submi

By:

“

Dalid Frederick, SBT No. 0%42300

LOWERRE, FREDERICK, PERALES,

ALLMON & FREDERICIK

707 Rio Grande, Suite 200

Austin, Texas 78701
(512) 469-6000
482-9346 (facsimile)

CERTIFICATE OF SERVICE

By my signature, above, I, David Frederick, certify that on March 24, 2009 an original
and seven copies of the forgoing documents was served upon the Chief Clerk of the TCEQ and
true and correct copies were served by US mail, postage prepaid, on the following party

representatives.

Mr. Danny Worrell
Brown McCarroll, LLP

111 Congress Ave,, Ste. 1400
Austin, Texas 78701

M. Garrett Arthur
Office of Public Interest Counsel, MC-103

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-2087

Ms. Kathy Humphreys

Mr. Timothy Reidy

Environmental Law Division, MC-173

Texas Commission on Environmental Quality

12
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P.O. Box 13097
Austin, Texas 78711-3087

13
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BLimits measured in mg/l are converted to
poundiper doy (Tb/day) wsing the following
canversion: mg/l by flow volume in MGD
by 8.34 equals 1b/dny.

(5) SIC-Standsrd industnal clus-
sification ossigned to a waste discharger.

(6) TOC-Total argonic coarbon.

(D TSS-Towal suspended solids.
$305.503. Fee Assessimeru,

(1) An unnuel wasio reabment in-
spection fee i horeby assessed each permit
for deposit in the fund. The amount os-
sessed is determined by the paramerers {or
which the facility is suthorized a5 of each
Ocober 1. Where the peomined froility has
not beecn constructed, or 18 inactive, the sot
point value of throo poinis is assessed.
Those permits authorizing only slormwatey
or vepori discharges s of each Octaber 1
sre assessed B sep point value of 12 points
for such discharges. The set point value for
a nodischarge permit is four points. The
meximum fee which mey be assessed each
permit iz $11,000. In assessing & fee, the

_commission congiders the following param-
elers:
. (1) pollurant potentaal/SIC
Ryoupy

(2) flow volome;

(3) wodidonal pollutants;

(4) Theat load; end

(5) wmajorfminer designation.

®) “Thc commission assigns a point

value w each of the parameters in subsec-
ton (a)(1)(5) of this secrion, The assigned
value is weighted according to the purmit
ted limits. The raring poinis wre stmmed
and mult jplicd by a rate Facior of $50.

(¢) For the purposc of fee calculn-
tion. COD and TOC nre converted 10 BOD
values and the higher velne is ny sosyed

poinis, The conversion for TOC is: three -

pounds of TOC is equal 1o one pound of
BOD (3:1). The conversion far COD is
¢ight pounds of COD is equal 1o one pound
of BOD (B:)).

(d) Forthe purpose of fee calculn-
tion, a pexmit which suthorizes o secondary
reatment system consisting of ponds or la-
goons at limits of 30 mg/l BOD mnd 50
mg/l TSS shall be assumed 1o be squivalent
1o 20 mg/l BOD and 20 mgNl TSS. This
equivaloncy is based on trear men! provided
by different types of secondury treatment
systems, The following schedule desexibes
the methad of caleuluting the fox;

This agency hereby cerities that tha rule as
adopled has bean raviewed by legal counsel
and found 1o be a valid exercise of the agan-
cy's legal authority.

Mar 24 2008 05:01pm

)ssued in Ausiin, Texaes, on April 8, 1986.

TRD-BAO3S11 Willlam G. Mowehurch
Olrecior, Laged Divislon
Toxes Water Cammiaajon

ENective date: Aprll 27, 1988
Proposal publication date: February 8, 1988

For further information, please call: (512)
463-8087.

L 4 ¢

Chapter 307. Supplemental
Surface Water Quality
Standards

The Texas Waier Commission (TWC ar com-
misslon) adopis the repeal of existing
§6907.1-307.3 and new §§307.1-307.10.
Saclion 307.1 and §307. 2 are adopted wilh-
out changes and will not be republished. Sac-
tions 307,3-307.10 ara adopted with changes
1o the proposed text published in tha October
9, 1987, issua of the Texas Registar (12
TexReg 3642). The previous surface waler
guality standards were sat forth in §§333.11-
333,21 and §§307.1-307.3. The siandards
ihat appear In §§333.11-333.21 no longer ax-
ist under the 1erms of Sopate Bill 249, 69th
Legisleiure (1985) subsequant 1o the adop-
tion of new §§307.1-307.10, which raplace
those previous Texas Water Development
Board nies.,

Tha Texas Water Commiselan has the sole
and exclusive authority 1o establlsh and ve-
vige water quallly standapds for the Staie of
Yaxas. Thase siandards are as(ablished and
reviawod an @ periadic basls pursuant ta the
Texas Waler Coda, §28.02§, as amended,
and the fadaral Waior Poliutlon Cantro) Act,
5303(c), me amended.,Previous swte-wido
surfaca waler quality siindards ware edopted
by the Tewas Waler Devaelopmont Board for
the Texes Dapartment of Water Hesources,
predacossor agehcy to tha Texas Waler
Commission, on December 20. 1684, and
subsequantly approvad by the United States
Environmenilal Pratection Agency (EPA) on
Fabruary 28, 1986, Tha Texas Waler Com-
mission adopted amendmants 1o the waler
quelity standards on December (7, 1686,
(§§307.1.307.3) which wera approved by
EPA on April 11, 1987.

In the .appllcation of surface watar quality
standards, the hydrolaglo And geolagic diver-
slty of the Staw ol Texas is glven consldar-
alion by dividing major river basins, bays and
oswaries lnfo deflned segments (referred Ip
as clagsifled or dasignatad segmants). The
standards contsin both geneval standards
which apply 1o all sudace waler In the stabe,
and segment-spacilic standards which iden-
fify appropriate uses (aqusiic lifa, conlact or
noncontact racreation, drinking water, elc.)
and list Uppar and lower fimits for common
Indicators (criteria) of water quallly-such as
dissolved oxygen, ismperature, pH, dissalved
minerals, and facal caliform bacierne.

Tho revisions To the pravious slandards in-
clude editorial  ravisions, subsiantve
changes, and changes deemed warmanted In
response fo directives from the EPA, The
new saclions also comply with the provislons
ol the fedaral Water Polludon Conup) Act, aB
amended through 1887 (33 Uniled States
Coda 1251 et seq.)

FAK NO. 5124829346 P,

- chayges. Tha general critetle saction (§307.4

- now defmed in blofogleal 1arme, and tho asso

Ediwrial changes indudo grammalical come
ons, relormawing Intanded to pramole oo
sistancy, and deletions of nonoperational

duplicative language. The major ediol
changes are & reordeting of secions, pro
sion of a table of contonts for the standards
the genaral dascaiption, the movament ‘o
maximum 1emperature difiereniials from tha.
numarical critaria secton o the general crite-
ria section, the divislon of the antidegradad
section inla gubsactlons an policy and Imp)
maniaton, the cambination of tha water uses
and numerical crileria sections into one e
tion entiled site-spacilic usos and _critarle;;
and the removal of application provisions in,
the applicaion of standards soction a
placement of those provisions within the
spectiva saclons fo which they perwin. Th
new applicailon of standards sectlon now ad;
dressas only o oxceplions 1o the slandardg
(critical low-flows and mixing zones). Seg;
ment dascriptions have also baen Virtually af
rewnrded 10 include counties and meny d
scriptions have also basn changed to prov|
mora dobnjtive boundary Jandmarks.

Saveral substantive changas lo the pravioug
standerds have heen incorporatod, based o
recommendations and analysis of adkditions
data, 1o confarm with previous Texas Wal
Commigsion sctlons and to addross EPA di
rectivas and the requiremenis of the federal;}
Water Pollution Conirol Act of 1987, Thens
new provisions includa the incorporation g
Jmplementation  procedures  for
antidagradation policy, Interminent stream
policy, and portions of the nxic materials;i
policy to reflact previaus commission actor
with regard o the commission's continui
planning process document, in accordand
with the fedaral Water Poflution Confral A
and 40 Code of Federal Ragulations P
131. Numarous addad definitions, o.g, toxi
ty, acula 1oxicity, chronic txicily, intermitien
airaams, 10tal oxicity, have hean Induded sg
that commission palicy with regard 1o g
torms i exprassly stated, The applicability of
mixing zones is axpisined end a commitman
is made o spacify mixing zores in all d
charge péarmils except for domestic dis;

has baen ravieed 1o mare adequately prawse
curvenily unclassified walar bodjas. Gene
~citerla changas indude provisions for revled;
ing use delarminations for all permit actionk
and the establishment of a facal coliform orl-
tarion of 200 colonlas par 100 milliliters (ml
for unclassified water bodios (in fisu of tho:
previous criterion of 2,000 colonias per 109,
ml). The new section op foxic material
{§307.6) includes the Implementation of spe:
afic numerical chronio and acute crieria ol
30 toxfc materiels in fresh and merine watare
and tha ipitialion of biomonitoring of permined
discharges o¢ an additonal 1oxlclty conwrolif
moasure. A new pollcy Is established for des
ignating vintually all classified walors for con:
tact recreation with a waming that thie
designation does not pracfudo all human
health rist. Aquanic fife use subcategorias aro

clated dissolved oxygen critera are astab-
lishad as 24-hour means and also abeolulo
minima.
Segmant revisions include 17 addlitional sef:
mants which have been designaled or subdi:
vided resulting from reservolr constyuchon
subdivision of @xisfing segments, and NOW,
ssgmant salection. Tha majarily of these new
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{1
1. POLLUTANT POTENTIAL
Primaxy SIC Code
Group I ( 0 points) i
' II ( 10 points) i
IIT ( 15 points) 11ib
v ( 20 points) e
A ( 30 points)
VI { 40 points)
Points Assigned = )

2. FLOW VOLUME '
Wastewater Type Flow Points : Y
Type I - Contaminated < .05 mgd 3 points i
Flow = >.0% but £.25 5 points :

>.25 but <£2.0 10 points
>2.0 but <4.0 "20 points
>4.0 but <£6.0 30 points
>6.0 but <8.0 40 points :
>8.0 but <10.0 50 points )
> 10.0 mgd 60 points ;
Type.II - Uncontaminated <1.0 mgd 3 points
Flow = 51.0 but <5. 10 points
>5.0 but £10. 20 points
>10. but <50. 30 points #
>50. but <500. 40 points ik
> 500. mgd 50 points h
Points Assigned = (Maximum 60 points) 118
3. TRADITIONAL POLLUTANTS 5
(a) OXYGEN DEMAND (*)
Daily Average Load = < 50 1lb/day 1 point
{BOD, COD, or TOC Value) >50 but <100 5 points
' >100 but ‘=250 10 points
5250 but <500 20 points
>500 but <750 30 points
>750 but <1000 40 points
>1000 but <3000 60 points |
>3000 1b/day B0 points ]
Points Assigned = 1 LEL
{* COD and TOC limits are converted to BOD values and the el
higher value is used.) |
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administrative burden of datarmining sco-
nomic and saclal justification for vary small or
nonexistent degrees of dagradation, Addl
tional definitlons have besn explored, but the
difficuldy of applying eny such dafinhions
smtswide indicates that the determination of
slgrificant degradation mus! be developod
through site-specific procadural applicaton of
the antidegradation policy. This approach will
also be usad with respect 1o tha dotermina-
tion ot whlars which excesad
fishable/swimmable quality, In response 10 a
commentar's vequest, the word “indigenous”
is inserted in fromt of the word “fish™ In
§307.5(b)(2). EPA and others axprossed ad-
ditianal concetn ovor the use ol the ierm
"significant defyradalion” with respect 1o out-
standing national resource waters, In re-
sponss, the phrase "and the commisgion will
allow no significant degradation of these wa-
tors® is aminted from §307.5(b)(3), so that the
provision dimply stalas that “the quallly of
oursianding national resource walers will be
malntalngd and protecied”.

n §307.5(c), cancarning he anlidegradation
implementation procaedures, one commentar
stated What existing uses should Include drink-
ing waudr supply for all watbrs upsteam of
public Waler supplies. Tha commisslon ra-
sponds that domestic wator supply Is consld-
ared 8 major use In the application af
antidsgfradation pravisions. EPA and sevoral
-othars recommended thal a spacilic daic,
such as Navember 28, 1875, as indicalod in
40 Cdds of Federal Regulations Pan 131, bo
osteblished for the implamentation ol base-
fine conditions, In response. the last sentence

in §307.5(c)(3) is reworded 1o specify this

date. One commenior niited that critical can-
ditlons for determining siynificant degradatlon
may not always be at 70)2 flows, In respanso,
tha parenthetical refarénco 1o 7Q2 Hows and
mEmum  summaer  lemparalures  In
§307.5{c)9) is delatad. A number of
commoniers suggested that the Initlal deter-
mination of baseline conditions should be
considered praliminary. In responsa, “bas-
aling condirions™ aro added to those issugs
subject to comment by Intarested partios In
§A07.5(c)(5). Two commaentars suggested
that criteria for daflning "impontant economio
or sochaf davelopment” should ba spacified.
The commission, responds that tha allowarice
ot significant degradation due m importani
aconomic or social devalopment ic at prasent
a qualilative decision, and wdditional guida-
finas for meking this decision remaln under
Investigation by EPA and the state, Regard-
ing §307.5(c) (6), 'wo cammeniers staiad that
permits which ara conslstent with an ap-
provod wask load avaluation should siill be
ssparataly subjected 1o antidagradation provi-
sions. Tha commission responds that
§307.5(c)(6) daes provida for additional impo-
sition of antdegradation provisions 1s such
. permits it the pamitied discharge may causa
Impacis which were not addressed by the
waste load evaluation,

. In §307.6, wialing to 1oxlc materials, general
commants included a concem that madifica-
tions o fouic: criteria will negata the efacis of
elfactive parmit contrel. The commission re-
spands that such modifications may be nec-
ossary when aestablishing now sfate-wide
numerical criteria and biomonitoring regquiye-
ments 0 accomodate site-specilic parmil
conditions. Two commeniers staled thar un-
less nonpolnt sources of toxic pallutants aro

controlled and wenled, large additional invest-

mants lor point source wxdc control will be
westad, The commission egrees that
nonpolnt sources of Ioxics are a potental
problem in some areas of the stat, but the
now procadures In the reviced standards are
needed 1o control Instream concentratione of
wxic matarlals during dry poriods whan
nanpelnt sources have less direct impact.
One commaenler suggested that effluant toxlo-
jty could he effacively regulated by eflher
spadilic numarical limits ar total toxicity limits
rather than simultaneous implemantation of
bolh requirements. The commission re-
sponds that a dual approach is Yhe baost
method 10 provide bath immediale control of
specilic toxicants and 1o provide an overall
indlcation of the cumulative toxlc Impacts of
discharges with numarous pallutants,

In §307.6(b), concaming general provisions,
one commanier noled hat the gensral prohi-
bition of acute toxXldlty In §307.6{b)(1) is In
contradicllon with laler sections which allow
acuie toxicily In a small zona of initial dilution.
The cammission resolves this contradiction
by explicily sllowing acute toxlcity In small
zonas of iniial dilution In §307.6(b)(1). An-
pther commenter racommandad thai the oc-
currence of acule toxicily dus 1o nalural
phenomena should be axcopted from the re~
quiraments of §307.6(b)(1). The commisslon
raspands that the exception In §307.4(a) of
nawral phenomena from tha genoral orfioria,
including ganeral narrative loxlc criterla in
§307.4(d), constitutas adeguete oxemprion
due 1o nawrel conditions,

EPA cammentad that the genarlc prohlbltions
against acute taxlchy In §307, 6(b)(}) and
against chronic toxicity in §307.6(b)(2) are in
contradiction with both §307.6(c)3)(1) and
§307.6(d)}(2)(E)fw), which allow consldaration
af aquatio life uses in esteblishing permit re-
quirements. In rasponse, prohihiion of
chronic oxicity in §307.6(b)(2), and also in
§307.  B(c)(8) (as renumbered) &nd
§307 8(d)}{1)(B), 16 lImitad ta waters with ey-
Isiing or designatad aguatio life uses, As an
additlonal, clarlfication, a phrasa i added 1o
both §307.6(c)(3)(1) and §307.6(d)(2)(E)) to
limit tha consideratlon of aquallc life uses In
establishing permit requiroments to the appli-
cation of chranic toxicity (or chrenle numarical
aritaria) only, nol acula foxlcity {or acute nu-
marical criferia),

Two commenters stalad that ihe allowance in
§307.6(b)(2) of chranic roxicity within the mix-
ing zone and below critical low-flow candl-
lions should be daleted. The commisslon

‘responds that tho EPA 1983 Warer Quallly

Standards Handbook end the “1985 EPA
Tachnlcal Support Document for Watsr
Quality-based Toxics Congol* (TSD) indicate
that chronic toxlc criteria can be exceeded in
mixing zones and below critical low-flow con-
diions. Additional discusslon on Jhe applica-
ton ol mixing zonas, critical low-flows, and
xonws of Initial dikution is included in the com-
menis and responses on §307.68.

In §307.6(b)(3), concerning protaction of hu-
mon health, ans commenier suggested that
instraam orijoria Jor toxlcs should meet EPA
maximum contaminant lovals (MCLs) In the
fadaral Safe Drinking Watar Adt, so that re-
moval of such toxics Is psrformed st the dis-
charge point rather than at waler supply
rrealment plants. The commission responds
that the assumplion of reasonablo Ireatmant

FAK NO, 5124829346 P,
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" commentars suppanad this provision, In raik
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by water supply teatment planis
§307.6(b)(3) is an appropriate modification
tha suggesled approach. The sam
commenter also statad that numerical crilen
for known or possible carclnogens should
sot atl zerp, The commission rasponds th
protacton of drinklng waier MCLs is the be
stategy at tho prasent Umae,

One commenter noted that (he general provi
sions of §307.6(b)(3) should ot In any wa
limit any athor provisions of §307.8, In re
sponse, the phrase "in addition to othar prov
sions of this section” is added to lha secon
santence in §307.6(b){3), EPA commente
that the relerence in §307.6(b)(3) 1o max
mum concantalion limits shauld ba carrecte
to maximum conteminant levals, and in re
sponse this corraction s made as requosted,
In §307.6(b)(4), EPA and others objected |
tha general consideration of axceptions lo th

or aconomically infeasible, although othol

eponsa, §307.6(b)(4) ie doloted (rom th
adopled gection. )

In the specilic iumarica! criteria for toxics I}
§307.6(c), sevoral commaniars requested?
that the commlsslon adopt spacific criteria fol
addilonal toxic materials-up to all of tho ER
prorlly pollutfats, The commission respands;
that the 30 numarical toxic critarla which weig"
adopied wpre thoso supponed by update
and Improved EPA guidanca criteria for th
protaction. &f aquatic lifa. The commission w
raly on falal toxicity testing procedures
conirol sources of other toxic matevials, a
additionsl specilic numerical critarin Wil bg
ennsidared as updated EPA quidance critanil
becaome available.

Sevatal commentsars suggesied thar num
cal ciltarla ba rdopled for chlorine, ammoni
and oil and grease. The commisslon ra:
sponds that armmonia loxicity will be ad
drassed by Ml toxicity (wholo effluon
tasting, and chiurine toxlclly will be cantrolied

as indlcaled in §307.8(c)(4), Tha variabliity o
chemical composlion of the general oil ani
groasa calagory preciudes accurale numerl
cal criteria, and loxicity dua fo various chermk
cal compounds in this cawogory is beg
controlled by total toxiclty tasting proceduras’
Two commanters stated that numerical crite
rin should ba adopled now for those pollut
ants for which EPA has developed health:
based criloria The commission responds thal
the pravisions in §207.6(b)(3) are appropriat
to prolect human health at tha prosant fime;
particularly in light of the ongoing
evaluation of human health crileria by EP,

Saveral commonters suggaestad that humal
ca criterin should be considered as indicay
rather than proal of polential Yoxicity in
recalving walers and laxiclty reduction avel
ations (TRE) should'not ba requirad untl 1o
icily ie¢ demonsmated. The oommissi
responds fhat discharge permit limits bassd
on numerlcal criterda will be established with
cansidaration af she-gpacific faciors, Inoluds
ing other moasurss of Yoxicity, as Indlcared
§307.6(c)(3). Varous commentors acknol
edged the nesd as well a5 the lederat ma
data for developing specilic numarical 0
critaria, but these commantars suggestad
more caralul and gradual scheduls for irmpl
mentation. The commission responds th
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{rapld implementation is mandated by the ra-
# quiroments of the 1987 amendmonls to the

#wide concems about potertial toxic Impacls.
| The numerical critaria adopled are based on
# pdequate data sels, and e consideralion of
] pdditional factors in the application ol aritaria,
Has listed in §307.6(c)(3), provides she-
1Y specific floxibility. Saveral commentars siatad
] \hat the numerical freshwater chronic criteria
1 for sliver were not supponad by the avaitable
| data. cet. In responsa, the commisgsion has
:{ utllized new additional dala on silver toxicily
“{Irom EPA and recalculaled the frashwater
i chronic alwrion for silver Based on this re-

| analysis, the feshwater chronic crteria for

rory 0.12 Ip 0.49 mlcrograms per fier,

1 One commenter asked how spedific numeri-
4 cal cntoria will be applled to & small dis-
charge into a normally dry tibutary. The
commission rasponds that specific parmining
procedurss pased on numerical toxic crileria
are baing doweloped in mccordance with
§307.6(c)(3). Another commenier roquestad
1 Information on the availability of instream
monitoring data for 1oXic metals, The commis-
sion respands that the Sialewido Monltoring
3 Network of the commissian, in canjuncion.
i with data from othor agendos, provides an
adoquale longtarm dala base 10 Assees
standards altainment for numerical 10xic crle-
v in most classlfied waters. Several

of EPA guidance -crivarin. The commission
responds that the numerical crileria pras-
anted In Table 1 warn vecalculated In accord-
ance with EPA procedures to eliminaio data
4 (rom cold-water speciss which do not beclr
L naturally in Toxas. The ciiteria resulting from
| these recalculations are nol substanlially dif-
Terant rom the orlginal EPA guidance criteria

A varely of commenls nddrassed
§307.6(¢){3), concarning the implementation
of permit fimis based upon the numaricaf
% criterla for toxlcs. Two commenters sialed
that the spacific numerical criteria can affect
i wretraalment pragrams, and the provislons for
8 nstablishing, parmit limits in  §307.6(cK3)
14 should also apply lo pratoatment limils. in
" vesponse, tha applicability of §307.6(c)(3) is
changad w include “prelreatment requirc-
ments™. One commenlar suggostad thal rel-
K @rences w© modifications  of critaria in
Y §307,6(c)(3) and also in §307.6(d) (2)(E) on
il 10m) oxicity requirements should be relemed
" to as ostablishment of discharga parmit limits,
and in response these changes are incerpo-
¢ raled us suggested.

Several commaniers siated that cansider-
aton of site-spogitic modilications of the nu-
morical toxic cfteds, as described In
e §307.6(c)(3), iz not provided for in the federal

| Water Pollution Contro| Act or In EPA regula-
. tione, and any madificetions of criteria must
f}: bo mada through the amendmanl procsss lo
allow roview by the public and by EPA, An-
othar smted that modifications should only ba
. allowed when it meens equivalont or siicler
regulations. The commiasion responds that
. tonuidaraton of site-spacilic factors will be
1. Implementad through the permiiting process,
B which provides public notice and oppartunity
for hearing. Permit limils may also be suicter
then numarical critaria il potential synergisiic
or addilive eMecis are noted, or il & Joxic
matarial Is of particular concam.

| taderal Watar Pollution Conrol Act and stale-’

1 gliver In Table 1 of §307.8(c)(1) Is changed .

cammaners disagreed with the recalculation .

Mar 24 2009 05:02pm

FAX NO. 5124829346

One commenter llstad tha following additional
concams about §307.6(c)(3): ambient con-
centrations may not always be cantrolled, and
the commission should not allow any funhar
toxicity if ambient levels are high; Tinle is
known Ebout bioavailability, perslstenca, deg-
radaton rata, or syhergisic imeractions; stan-
dards need to have an adequate margin of
salety; and n schodule 13 needad ta list sensi-
tive Indigenous aquaric llfe, including all iife
stages. The commission responds ihat the
considaration of ambient congsniations of
wxics in receiving waters has tha following
wo purposes: | other sources of pollulian
have olready'resuliad In elevatad concentra-
sone of a specific 1oxlc mataral in the receiv-
ing waters, then furthor discharges bt that
Joxic material might be unacceptablé; and If
the natural background concenirations of &
\oxic material excoed spacific numerical crite-
rla, then the validity of those cflierls (or that
specific. sie should be racohsidered. The
commilssion agreas that mubh is not known
about bicavallability, persistence, degradationf
vate, or synergistic interactions, but the Infor-
mation on thesa procesdas s increasing and
this dala can be considoered when avallabla
for a paricular toxic matsrial With rospact 1o
allowance of a margin of safaly, ihe’ commis-
sion notes thal the EPA guidance criteria
upon which tha numerical crim in Table 1
are based dp have a safety #argin incorpo-
rated, and tho application of the criterla to all
fows above critical low-flow conditlons pro-
vides addiional protecfon. With respect 1o
delarmination of sanshive uman!sms. tha
commission has aleady idertified those in-
digarious organismis which were Included in
the EPA dala base for davmoﬁin? guldaline
criterla. Thé refmtlve sensilivity of these ar-
ganlsms {o sphéific toxic materlals is induded
in this data Base. -

Saveral cammanters requastad furher dafini-
tan of praciical quantfbiion lavels (POLs) in
§307.6(c){(3)(A) and recommended that afflu-
ant fimits bo set rfo lower than PQLs. In
responso, procadures lor tho application of
POLs ore added as new §307.6(c)(6). and
the remainder of §307.6(c) is ranumbared

. accardingly. Thesa procedures indicate thal

offluant mits will nonmelly be set no lower
than POUs, excapt for toxic matarials of par-
licular concem In receiving waters. Three
commentsrs alse racommondled that sg‘eciﬁc
numerical criterip be &8t na lowar than POLs.
Convarsely, others commented that numeri-
cal erltoria balow POLs gon be Implemanted
to reguiate Individual disaharges by caloulat-
ing, rather than messunng, the axpeciad
Instraam concentration resuliing from the dis-
charge. The commission responds that spe-
cilic numerical critarie will pol ba wisad to
PQL levals. One cpmmenter asked how as-
similative capaclty in §307.6(c)(3)(G) would
ba deferminad. The comission responds
thal a review ol the spplicability of assimila-
tive capaclty indicated that other factors listed
under §307.8(c)(3) provided more defined
maasures of snvironmental sensltvity, and
the refarencs lo assimilative capacity |s da-
leted. In §307.6(c)(3)({), savera! commontars
stated that the federal Water Pollution Cantrol
Act and EPA palicy do not sflow for consider-
ation of the economlc limits of weatability In
astablishing woter-quality based parmit limits
for toxic matarials. The commisslon responds
that the February 1988 drak EPA Guidance
for Stale Implementation of Water Quallty
Standards indicates that slalos may need o

<

adopt procedurag 16 conslder “substantial and
widaspread economic and sodl Impact”
whan establishing water-quallty based parmit
fimits for specific toxic matorials. .

A number of commenlars queslioned the ap-
plicabillty of the acid-raluble analysls for met-
als In §307.6{c)7) (as renumherad). In
responsa, he reference to the add-soiuble
analysis 15 deletad, and new procedures lor
using dissolved concentrations for compar-
gon 10 numerical citoria are added 1o
§307.6(c){7). Comments and rosponsas on
the applicatlor of mixing zonas and zonas of
inifial dilution In §307.6(c)(B) (as renumbaered)
are deferrad 1o later discusslon on §307.8
concaming the application of standards. In
§307. 8(c)(9) (as yenumbered), concaming
sompling periodicity, one cammentar siated
thai crileria should bo applied as maximum,
instantaneals messuremants rathar than 24
hour averagas (ar acute criterla and four day
avarages for chronic critaria, The commilssion
rasponds that these time perlods approximale
the duration of exposura in the toxigly tests
used by EPA to determine numerical crilaria.
Effluent sampling of toxic materals is also
based on compusite sampling aver a speci-
flad time peried. A varlely of commeniers
suggestad that the four day average spacified
{or chronlc criteria in §307.6(c)(B) should be B
saven day average, In order fo corraspond
with the saven day period used for critical
jow-flows. The comimission rasponds by
changlng the referance in §307. B(c)(9) from_
four-day averages lo seven-day pverages.’
This change Is also conslstent with the appl-
cation of chranic total 1oxicity tests, which are
normally conducied over a seven day pariod.

In §307.6(c)(10) (as renumbered), conceming
provisiona for toxic materials which are nat
fistod In Tabla 1, one commantar abjacied to
the inclusion of mixing zone and critical jow-
flow excoptions. Anothar commentad that the
provisions of §3067.6(c)(10) are unnoceseary,
and another commenter requasted clanfica-
tion on they
crivaria dayaloped in accordance with thase
pravisions. The cammission rasponds thal
the provisions of §307.6(c)(10) ara a potan-
tially usalul additon 1 thls soction. Any crite-
rin developed through these provisions is
subject 1o al) the procedures for the applica-
tion of numerical criteria in §307.6, and thia is
clarified hy omining the relerance to mixing
zones and citical fow-flow in §307.6(c)(10),
and by inserting a more general statament 10
indicate that the provislons of §307.8(c) (10)
ghall be in accordance with the application
procaduras of spacilic numarical criterin, B8
astablishad in §307.6 and §307.8.

In §307.6(c)(11) (as renumberad), several
comments wera received on the average val-
ues presanted in Table 2 for pH and havd-
nass, which are neaded to calculata some of
tha spedific numerical critera in Tablo 1.
Some commentars noted that hardness and
pH at a porticular location could diffar sub-
siantlally from the basin-wide avernges listod
im Table 2. Other commeniars exprassad
agrepmant with the provislon which allows
sie-specilic daa to be used to dotarming pH
and hardnoss. In rasponse, the commisslon
aclnowledges the potential ghortcomings of

basin-wide nverages, and sia-spacific data 10 .

datarmine pM and hardness will be utifized
whenever possibla.

In §307.6(d)(1), cancerning ganeral rogule-

e Adopted Sectons
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tions on total (“whole~afftuent”) toxicity, sev-
aral commeanters reitaratad obpbctions 1o the
ellowanca of acuta toxicity in small zones of
inifal dilufon; one commenter exprassed
genaral opposition 1o any eXcaptions io slan-
dards in mixing zones and below critical low-
flow conditions; and othors again roecom-
mendad tha use of 7Q10 flows o define criti-
cal condilons. Responses t  (hese
comments are included in the discusslan on
§307.8, concaming the application of stan-
dards. .

In §307.8(d)(2), conceming implamantation
procedurgs for total loxicily lesling, ana
commenter swaléd that totel toxicily testing
should enly used as an Indicator of the possi-
ble need for a toxicity reduclion evaluation,
and reguirements for total toxicily tasting
shauld not be Incorporated direcily into dis-
charge pormits. This commenter also nated
tha potential difficulty or Impossibillty of deter-
mining specific sources of toxiclty in muyici-
pal affiuents. Another commantar suggqgstad
that Insiream chemical and hiological moni-
tering coyld ba conductad in lieu ol efluant
loxicity testing, and this commentar furthar
suggested that toxicity testing in this irien-
nium should be used 10 verily the relationship
between tial effluent toxicly and Instream
toxicity. One commentar suggeslad that toxlc-
ity wstipgnshould""dmy'b’e roquired ol dis~
jcharget With flows groatar than five million
., Balldn' ger day, and toxicity tesling shauld
only-bo parformad on g quanerly/basis. The
comwnlesion raspands lhat the siaf is aware
of the ralatively high casls o!ltmal toxicity
testing¢and polentlal expense of taxldiy ra-
ducﬂmL evaluallons, and gxpenses to
permitiaes will be kept as low as poesible
withoWt compromising the regulatory intent of
this spclion. Pracedural details aof yntal taxicity
{biordanitaring) requiremonts are boing devoi-
opej in cooperalion with EPA, in-arder to
Insupe that total toxichy tasting procedures for
lederal NPDES parmits and commission dis~
chafge pemmits are idantical, Tho abovo com-
mapts Wil be consldarad in the davelopment
of &eso procedures, -

n §307.6(d)(2)(B), conceming the Impleman-
n schedule for total toxicity tesing, one
commantar elatad that otal foxicily testing
rdiquiroments should be implamanted state-
de immediately, rather than inifially imple~
nied on (he nine priority segments listad.
riother commented that the Housion ship
annal shguld be Included as a priority seg-
ent with immadiate implomantation af 1otal
bxicily 1esting roguirements. The commission
responds that the Initinl [mplemenialion of
toxicly testing requlrements an nine priority
sggments will provide an opponunlly to fully
develop and refine procadures for total oxlc-
ity wesling. The Houston ship channal has a
tremendous number ol perminad discharges
and this area Is therefore inappropriate lor
inclusion In an Initial Implementetion phase.
The commissian slso notes that the dalay
until statewide implementation 1s only approx-
imataly slx months.

In §307.6(d)(2)(D), EPA requosted that docu-
monts on EPA mathodalogies be raferred 1o
as lmest revislons. In responsa, this change
s made &8 raqueswd, and a raference to
these documents as guidelines is cormcled to
mothods, One vommenter staled that the
most sansitive organisms should be used far
total toxlcity lasing. The commission ra-
sponds that standard Jab organisms of appro-
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priate. sensilivily will normally ba specifled far
toxlcity tests, and organisms selecied will
also be congruent with EPA permit require~
ments for atal toxiclly 1ssting. Orne
commanter suggested that the referencs to
appropriate, sansitiva aquatic arganlsms in
§307.6(d)(2)(D) be changed 1o fopre-
sentative, sensitlve aqualic organisme, sinco
ihe laner phrase Is usad.in dalfinitions of loxic-
ity in §307.3. In respansq, this change Is
made as suggested. In §307. 6(d)(2)(E), sev-
eral commanters objected to tha conslder-
ation of the additional factore fisted wheh
sstablishing pormit fimite under toxlchy tost-
ing procedures. The respanse aof the commis-
sion is the same &8 previously presented in
the discussion on §307.6(c)(3) concaming the
establishment of perml limits lor specilic nu-
merical crliteria. In §307.6(d)(2)(E), a relar-
ence to discharge parmit is changed to
discharge parmit limiis to comect a clarical
error,

In §307.7, conceming site-specific usos and
ariteria, the firsl two paragraphs aro labaled
{a) and (b) respacivaly in order 10 cormect a
clerical errar, Ona commenter raquesled that
raasonabla contrul of facal coliform bactara
concentrations shauld be deflned. Tha com-
mission responds that a procisa definiion
cannot be applled sialewide, but an axampla
of elevated hactarlal densilies which cannot
be reasonably conirolied might accur whan
such densilles were aitrbulable to wide-
spraad, diffuse sources of undelarmined- oni-
pin thraughout a major watershed. The
commission also notes that the numbar of
recrenlional dasignations vestricted 1o nap-
coniact recreation havo been greatly reduced
in this revision of the standards. Iy response
to EPA commaents, a sentance is added 1o
§307.7(b)(1) which Indicates that In class|fiad
segments whare contact recraalfon is consld-
ered unsole for reasons unralated 1o walar
quality, a designatad usoe af nonconiact racre-
atlon may be assigned w fagal colilorm crile-
nia  normally assoclalead whh  contact
racrestion,

In §307.7(2)(A)(l}, conceming aquiler protac-
tion, several commontars indicated the! areas
other ihan the Edwards Agulfar should be
considared for aquifer protection designation.
Tha cammisslon responds thar expansion of
the aquilor protecton designation will be
given fuure consideralon when the Imple-
mentalion procadures of the Edwards Adquiler
watershed programs have baon further daval-
opad, In §307.7(b)(2)(B)(s) , concerning radio~
activity, one commentsr stalad that actions
should be 1aken if narral lovels of radioactiv-
lty in drinking water ara above the ledaral
Sala Drinklng Water Act fimits. The commis-
sion respoyds that actlons to be 1aken in such
cases are spacified In 25 TAC §§289.1-
289.126 (rolating 1o Texas Regulatons for
Coniro) of Radiation),

In  §307.7(3)(b)(A)(Table 3), conoerning
aquatic fife subcategories, a wariety af
changas ware requesied. EPA and others
commenied that the minimum dissalved oxy-
gan criterla were too lew for mast of the
aqualic Ille subcategoarles, especially during
spawning seasons. Sevaral commeniers
asked lor clarification on tha application and
relationshlp of dally mean and minimum crite-
ria. Two others sacommendad that prace-
duras for site-specific determination of the
aquafic lile subcalegorias he further dafinod.
EPA and alhars recommended various modi-
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termining aquatic llfe usas, and thase mg

. adequately reprasent the suitabllity of

ficatlons in the namative characterslics af
aquslic lila subcategarias, particulardy the i
corporallon of acdilonal factors related ik
aquatic habliat. In vesponse 1o thaso caimy
mients, the commlssion hee revised Table 3
on aquatic fifa subcalegorios o incorporate.
tha following changes. Minimum dissolved
oxygen conceniralions are elevaled from the
proposed concentrations for inlermediate and
limiled frashwater aquatic life uses, and for alf:
saliwater aquatic life uses. Bacause some
spacillc waters have greater natural da
varialions In dissolved mtygen Uan fs in
calad by thase now critgria, tha paossible g
plicabllity of lower dissolved oxygen minim
on a sila-specific basls I8 foolnoled. Ac
funthar additon, dissolved oxygen minima n
specified not to extend beyond sight hou
por 24 hour day, Seasonal freshwater crileri
are addoed which elevate dissolved oxyge
aiteria during the apring &t waler 18mpe)
rures of 63 dégrees-73 dagnees Fabrenhe!
During this perlod, tha dissolvad oxyge
maans and minima for limiled and intermed
ate aquatic life ara alsvatad by 1.0 mg/L, th
maan for high aquatic life is. elevated by 0
mg/L ad the minimum by 1.5 mg/L, and th
minimum for excaptional aquatio life is al
valed by 1.0 mg/l.. Tha application of d]
solvad oxygen models o mean criteria
sleady-state, crifical condilions is describ
in an added lsomoie 1o Tabla 3, The narva
dascriptions ol aquatic life characterisiica
revised and prasenied in a simpiifled mat)
format which laclliiates the developmant, of;
addlional procadures to sssign site-spacll
aquaric llfe ures. The commission Is curranp|
Investigating more detalled methods Jo

ods will be subject 1o EPA. approval
publlc veview. Ons commenier also
gested separale aqualc life subcatagorles:lc
intarmittent and éphameral sireams. Th
commissian rosponds that the propo

subcatagories and the saparate intermitisfs
stroam pollcy In §307.4(]) provide for an:p
quata range of stream types, a1 least unl]
ongalng studies ara comploted.

In responee lo B request for clarlficatlo
raference lo average annual values for
lcal paramatars In §307.7(b)(4) is chang
aversgas over on annual pariod. EPA '
others commented that Instantanaous my
mum criteria for chlorides, sulfate, and
disaalved solids shauld be considarad
ditlon to the proposed criteria whic
based on annual avarage valups, The cg
misslon responds that the high wemporal
spatial varinbllly of thase constliuens .|
ates difficullles In astablishing accural
slantanaous maximum  crileria, bW
evantual leasibility of such criteria will 1
under investigation, In §307.7(h)(5),
cammeniar suggested thal sodlum shot
a criterlon for the proteciion of agriciitul
waler su%)ly. Tha commissian responds™
the chlonde and total disselved saflds ¢

for this use, but the poesibility of
crilorin may need reconsideration Trv |
Twre. !

In §307.8, concorning the application ol
dards, sevaral commenters exprassed.ppp
sitlon o the suspension of cartain atandaiy
bolow critical low-flows, Others com
that critical low-flow should be a1 7Q10
than 7Q2 condtions. The commisslo
spands that tha application of stan
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above 702 fowe provides an appropriato
leval of water quallty protection for a stala In
which 50 many streams have vary low or zero
flows at 7Q2 condilions. n order 0 furthar
clarify the applicability of the general critarla,
a& recoramendad by commaniars, those sub-
sections of the general critaria which consist
of site-speciflc numerical criteria are added to
the [ist of standards in §307. 8(a) that do not
epply below Yow-llow condiions, and 1o the
list of standards in §307.8{b) that do not apply
In mixing zones. The new additions to each of
these twa kubsactions are the dissolvad oxy-
gen cimria for unciassified waters, tha dis-
solved oxygan oriterim  for  interminent
streams, and the lecal colilorm criteria for
unclassifled waters,

In §307.8(b), concaming mixing Zones, EFA
and othars requested speciflc dofinitions of
mixing xond sizes, One commenter also
notad that it may not always be appropriata to
allow a mixing zona. The commission ro-
sponda that tha dotermination of mixing zona
sizas (including consideration of negligible or
zaro mixing zone sizes in senslive environ-
monis) Is boing developed as parmit Impla-
mentation procedures of the commission.
Several commenters etated that the allow-
anco of acute toxicity In @ zone of initial
gilution s nconsistent with EPA policy. The
commisslon responds that zones of initial di-
Jution are allowable under EPA guldance, and
the proposad language in §307.8(b)(2) effac-
tively fimits zones of Initiol diution to a small
portion af the mixing xone. Ona commeaniay
requesiad that turbidity and color criteria be
wxempisd in the mixing zone as long as use
is not impaied, The comission responds
that the allowanca of incraasas in wrbldity
and color which are not substanilal or persisi-
ent In §307.4()(5) of the general crilera pro-
vides sulficient considaration for mixing of tho
dischorge with  ambient waiars. One
commenier statad that fong saries of overlap-
ping mixing zones should be prohibited. In
reeponse, a sentence which prohibits impalr-
ment of existing and dasignated uses by to
combined impact of a safes of contiguous
mixing zones is wdded 1o §307.B(bY(7). In
response io anothar comment, the excluslon
of mhdng xomes from "public water supply
Intelms™ iz changad ta “domeslic water supply
inmkesg” In §307.8(b)(8). Several uiility com-
panies suggasted that mixing zonas should
be allowed b aencompass m drinking waler
supply If it can ba demonstratad thal MCLU's
for that drinking water supply Will not be ox-
ceeded after Festmont. Tha commission ro-
epands that the protecion affordad drinking
water supply intakes in §307. 8(b)(8) 5 not
axpected 1o be unduly burdensome to permit-
1ed dischargers. In §307.8. conceming the
detomination of standards atiginmont, one
commentar suggested that pemmitiod dls-
chargers should be requlred o conduot
insweam e& wall as sffluent sampling. Tho
commission responde that insream sampling
Ie already required in eslected discharge per-
mits a6 naaded. In regponsd o @ raquest
from EPA, the tlle of §307.9(b) is changed
from "Sample collection and presarvation” 1o
*Collection and preservation of waler sam-
ples”. Several commentars suggesiad lhat
sampling for standards auainmant should In-
cluda botiom laysrs in stratifed watars, The
commission responds that selected parame-

~ ters In bonom waters am sampled at many of

the commlsslon's monlloring stations around
tha state, but the use of these samples to

determina standards enainmant is nat ganar-

ally leasible, paricularly with respect 10 qis-
aolved oxygen. EPA requesied clarlfication

- on which crilaria are subject o he sampling

doplhs descrined in §307.9(b). In responso,
§307.9(b)(2) is changed to claarly indicate the
dapth collection procedures lar chlorida, sul-
fane, 1otel dissolved solids, dissalved oxygen,
and pH; and new §307.9(b)(3 is added o
indicate \hat numerical criterla for Wxic mate-
vigls are appllcable I weter samplos ool
locted ot any dapth. One commanier
suggestad thet camples far delenvining watar
quality mandards atmlnmaent In tidal syeams
sich a5 the Hauston ship channel should be
waken al the ona-foot levs! instead of a com-
poshe of the mixed surlace Iayer as Indicated
in §307.8(b)(2)(d). The commission respands
thet the use of composhe samples of the
mixed surface layer for dotermining stan-

dords amainmant are a bener reflecton of .

actunl water quallly conditions, but the critetia
used o determing the depth of the mixed
surface layer I undar review.

EPA commented that procadures lor radicac-
tivity measuramenis should also be applied to
lida) watars, and in response the quallfying
phrase “in nonlidal warers® in §307.9(c)(2) 15
removod. Soveral comwmenters requested
clerification on the time frames used o deter-
mine standards anminment for various crito-
ris. In rasponse, the following changes are
inoovporated  in  §307.8(d). The nle is
changed trom “Interpratation of resulls” 1o
*Sampling  poriodicity and avaluallon™. In
8307.8(<)(1), the 18 "chamical paramaters
is changed 1o "chloride, sulfate, and total dis-
solved solids”, and the procedures for avar-
aging semples taken al differant tmes and
sampling siles are raworded. Specific sam-
pling perindicilias tor siondards ettainment
are added 1o §307.8(d) for bacteria, toxic
materals, tmparature and pH, and dlssolved
oxygen.

Numerous commants were received on sag-
mant spacific uses and crltaria conlained in
§307.10-Appondix A. Sevaral of theso com-
ments concerned sagments that did not have
proposed changos from the previous 1984
waler qualfity standards. Ons commeaptar ra-
quasted that aqualc lile usas and oriteria be
upgraded far the follawing sagments; 0304-
Days Creak; 0404-Big Cypross Graak Bolow
Lake Bob Sandiln; 0406-Biack Bayou; 0805-
Upper Trinity River/Lower Wast Fork Trinity
River; 0B1B-East Fork Trinly Rivor 1013-
Buffelo Bayou Tidal, 1014-Buffalo Bayou
Above. Tidal; 1432-Upper Pacan Bayal,
1802-Lower Chbolo Creak; and 230B-Rip
Gmnde Below Interational Dam. Anothor
commentad that the spacial exception for
Segmont 0805 which teducas the dissolved
oxygen critaron to 1.0 mgil when flows in
Fort Waonh are less than BO cfs should be
dolelad. The commission raspends that the
aquatic life uses and assoclaled cdiaria for
thesa segmanis, as praviously adopted In the
1884 weier quality standards and unchanged
in the proposed waler quality standards, aro
coract as proposod based on EFA approval
of uge anainebility anslyses on each rolar-
anced segmant Wwith ihe exception of Seg-
ments OBOS, 1013, and 1014, With respact 10
ihosa threo sagments, & detalled analysis of
Segment DAOB Is schadulad for camplation by
May 1988 and usa antalnability analysas are
currenily being revised for Segments 1013
and 1014. Should the results of these use

aktainabillty analyses recommend changes in
the designated uses for tha segments, appra-
prigte revisions will be mada Io the waler
quality siandards by amandment

Numerous comments, bath in support and in
opposition, were received on the propased
changes from noncontaot recrbation 10 con-
1ac1 recreation for 45 designaled segments,
Many commantars ware spacifically oppusad
1o the new dosignation of coniact recreaton
In ane or mors of the following segmanta:
0B04-Trinity River Abovae Lake Livingston:
0805-Upper Trinity River/Lower Wasl Fark
Trinkty River and 0819-Emst Fark Trinity Rlv-
ar. The commission responds that the pro-
posed standards are in accordance with 40
Codo Federal Regulatons §131.10 and EPA
policy, which requires an EPA-approved use
attainabliity analysis for any walers nat dacig-
natad for contact recreation. In respanse 10
EPA comments, the fecal coliform criterion
for several shlp channel sagments (1005
Houston Ship Chanpsl/San Jacioto River,
1701-Vicioria Barge Canal, 2437-Toxas Clty
Ship Channal, 2438-Baypon Channel, 2484
Corpus Christi  laner Harbor and 2494-
Prownsville Ship Channel) dasignaled for
nonconiact recragtion is changad from 2,000
par 100 ml la 200 par 100 ml. Should a use
atainabillty analysis on any of the affecied
sagmenis demonsivate thal contsct rocres-
don is unanainable, appropriaie 1evisians 1o
the watar quallly slandards will be made by
amendmant.

One commenter suggesiad that the 4.0 mg/L
dissolved axygen criarion {or Segman) 0701-
Taylor Bayou Above Tidal is Inappropriataly
high and that the strem should ba classifiod
as interminont as dafined in §307.3(a)(16).
The commission msponds that a use anain-
ability analysls on Segment 0701 suppons
the 4.0 mg/L dissolved oxygen criterion and
that 1he proposed Intormlttent stream policy is
not applicable 1o classified swerms.

One commenior suggosted that the agualic
lifa designation for Segment 0803-Trinity
River Tidal ba changed from high 1o excep-
tonal. The commisslon responds thal aftar
further devalopment ol the agualic life habitat
aiterla and characteristice, this sagment and
othars may ba consldered for aqualic lifa use
modifications in hulure revisions to the water
quelity standards. For the same reesans, the
requasts ol sevaral cormenters 1o classify

" gontain currentlly unclnssilied streams (o.g.,

above-iidal portions of Houston Ship Channel
ributardes, many steams whhin the Big
Thicket Nalicnal Preserve in tha Trinity and
Nechas Basins, Pala Duro Creek In Hanslard
County, and San Femando Creek in Waberg
County) may ba considored for clasalfication
with appropriete agquatic fife vses In fumre
revisions to the siandards, One cammaentar
glated that the 1.0 mg/L dissolved oxygen
criterion for Segment  1007-Housian Ship
ChanneVBuftaln Bayou should ba at least 2.0
mg/L. The cammission responds that the 1.0
mg/L criterion is appropriate and was ap-
proved by EPA.

Cne cammentar indicatad that since there are
agricuiural and industrial water supply rights
on Sogments 1108-Chocalale Bayou Above
Tida!l and 1202-Brezos River Below Navasota
River these usas should be specifically decig-
nated lor these segments. The commission
respands that although agricultursl and indus-
trial waler supply usas may riot be spacifically

o Adopted Secflons
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dalineated, the historical, current, and furure
use of any sheie walers suiteble for these
purpasoe gre not and will not be alfacted by
the lack of such deslgnalion in the water
quality’ standards.

One commenior stated thal since the down-
straam relocation of the upper baundary of
Segment 12071-Brazos River Tidal there was
na lorigar any pubfic wator supply use in the
segment. The commission rospands tha! &
permit @xists to withdraw water from Segment
1201, and a porfion of this water is sald for
mumclpal uea.

One commenier indicalad that the criteria for
dissolved subslances (tolal dissolved sollds,
chloride, and sulfaie) should be re-examinad
for the Colorado River naar Austin fo reduce
inconsistencles with criterie in adjacen! seg-
mants, Anothor commonter pointed out the
possibifity of arrors in tho large data base for
dissolved substances in the Colorado River.
Others were concemed with proposed in-
creasas In crileria for dissolved substances
for somo of tha Highland Lakes. The commis-
sion rasponds that although the proposed cfi-
10rin changes were justified based on the
exisling data and methodologios omployad
lar criteria calculation, the: proposed criteria
for the entire Colorado Hiver Malnsiem (Sa-
gments 1402-1410 induding 1426, 1428, and
1423) and the foar major irbutarias o the
Highland Lakes (Segments 1414-1417) wera
recalculated for the' adoptad seciions, Recal-
culaion procedures included the following:
utillzallon of specific conducianca Instead of
total residue w calcidate lotal dissolved sol-
jds, -in order to expand tha avajlabla dala
basa: varnoval of addional cutiers fram tho
data base; re-examination of the data. for
long-tern wands, and pooling o! data be-
twaon adjacant mainsiem segments when dif-
ferenoas wera not slatistically slignificant.

One commeniar suggesied that all numerical
criteria for Segment 1806-Guadalupe Rivar
Above Canyon.lake should be tha seme as
the new proposed Segments 1817 and 1818,
the Nanh Fork Guadalupe River and South
Fork Guadalupe Rivor, mspectively, In re-
sponss, the commission has re-evaluated the
avallable data, and as a vesult the crilerla for
iotal dissolved solids, chloride, and eullate In
Segmon) 1806 are ohnngad o slightly lower
values

One cammenter siplad that Segment 1811-
Uppar San Antoniq. Fiver should be reclassi-
fled for noncontact mocreation and limiled
squalic life. Tho commission responds lhat
the conlact vecrention designaton is man-
dawsd by EPA policy, as praviously dis-
cussad, and the high quality aquatic lile. use
deslgnatgd for this sagmont is supponed by
an EPA-approved use attainablity analysls.

One' commenter renuesied that Sogments
2104 and 2107-2109 of the Nueces Basaln be
classifiad Yor public water supply since these
segments flow Into Choke Canyon Reservoir
and Lake Corpus Christi. The same
commonter siso swted that the criterda for
distalved substances in Segment 2106 can
now ba lowered to the fooinoted values of
250 mg/L. chioride, 250 mg/L sulfate, and 500
mp/L toral dissolvad solids; since the entici-
petad upstream mlaasos of water from Choke
Canyon Reservoir are row in effect. The
commisgion concurs and the changes have
been made a5 requastad, and the footnote to
Segment 2106 In Appandix A is doloted.

Several commenters were concemead with
the proposed Ineransas In tha criteria for dis-
solved subistances™ In Segmant 2307-Rio
Grande Below Rlversida Diversion Dam and
Segment 2308-Rlo- Grande Below Intema-
tional Omm. The commission rasponds that
bacause of the recant, partial fallure of the
Rivarsida Diversion Dam and the axpressed

. concams, the crilaria for dissolved sub-
stances in 2307 and 2308 are changed back
1o the previously existing criteria as ‘contalned
in the 1984 water quality standards,

In tha ongolng progess of deleymining appro-
priato ditution flows lor recent permig aclions,
the commission has recalculated and cor-
rected 702 flows for. saveral segmonts which
ara affecled by upstresm regervolrs, in order
o eliminate mnmdemhon of any flow dala
prior 1o resaorvoir mnslmcuun and also to
include more recant data. Based ofi these
flow recalculations,"tho proposed 7Q2 flows
are changed for. the (oflowing" aegmanls in
§307.10-Appendix- B: 0214, 0203, 0305,
0404, 0503, 0606, 0606 06D2, 0804 0607,
0608, 0811, 0802, 0804, 0605, .0813, 0836,
1008, 1102. 1202, 1200, 12714;. 1218, 1242,
1402, 1428, 1803, 1811, and 2112, A gaging
stajion citatfon has elso baon comectad in
Appandlx B lor Sogmont 0408,

In §307. 10-Append|x G the mmmmslon
makes & clerical corraction in the segmeant
dascription Jor 0BO2-Trinity River Belaw Lake
Livingstan, Chambers County In the praposed
description is changed to Libery .County.

« 31 TAC §§307.1-307.3

The repesls are adopied under the Texas
Wasar Code, §28.023, which- provides the
Texas Waler Commmsion with tho.authority
to make rules setting water quality standards
for all waler In tha staje; and under the Texas
Water Code, §5.103, which muthorizes the
commission to adopt any rules necsssary @
carry out its powers and dufies under the
Water Code and wther laws of thm stale.

This agency hereby cenifias that the rule as
adopled has boan reviewed by fegal counsel
and found 10 ba a valid exercise of the agen-
cy's lspal authority.

Issued in Austin, Taxas, on April 8, 1968,

TAD-8803653 Willlam G. Nawchuvch
Diracior .
Toran Water Commiaalon

Effective date: April 28, 1988 :
Proposa! publication, date: Oclobar 9, 1987

Far furlhar information, p!en-e call: (512)

463-8087
* e ®
- 31 TAC §§307.1-307.10

The new sactlons are prapased under the
Toxas Walar Goda, [§26.023, which providog
the Texas Waler Commission wiih the au-
thorlty wn make rules seting wataer quality
standarde for all water In tha elate. The new
sociions are also proposed under the Texas
Waler Codo, §5.103, which authorizos the
commission o adopt any rules necossary to
cany out Its powars and duties under the
Waier Coda and othor laws of this state.
§3073. Definitions and Abbreviations.

(v) Definiions, The following
words md tcrms, When vsed in his chapter,

FAX NO. 5124829346
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shall’ have the following’ meanings unle:
the context clearly indicates otherwise. |

1) Aculc oxiciry-Toxiclty
which exerts short-torm lethal impacts am
repmsenlauvc sensitive orgonisms. The di
ralion of exposure applicabls o acute toxj
ity is narmally 96 howrs or Jess. (Dix
thermud bmpacts are excluded from deﬂni
tons ol toxicity). '

(2) Ambient-The nanural condi
tions that would bs expeeied to occux Tn

wulers waffected or not influenced by the
activitics of man.

(3) Bexst
practice~A practice or combination of pr
tices doterminad o be the most practicub
means of proventing or reducing, o a ey
compatible with water quality goels, the
amount of pollution generated by nonpo
BOUFCES.

(4) Bioacoumulwlive ~ toxic-
wxic substance which hes & tendency’
accumulate in organisms.

) (5) Chromic  wxieiry—Toxici
which exerts sublathsl negative effects s‘u
03 growrh impaioment and yeduced repe
ductiom, or which exorky leﬂmhty ofser lnng—
lerm cXpOSUrE, On representative, sensitiv
organisms. ’

{6) Commmion—Thc Texns W
ter Comimissian, '

(7) Contact
recreation-Recrcational activides involvin'n
u significant visk of ingestion of waley, |
cluding wading by children, swimming, w
wr skiing, diving, und surfing.’ ‘

(8) Centinuing - plarndng
procoss—A  document that describes  tha
state’s planning and management proces
ond procedwrss for muldng water qual
decisions required by the Claan Warx A
§303(e) (33 United Smaws Code 1313)

(9) Crieria-Water quality co:
didons which are ro be met in ordar 1
suppart tnd protect desired uses.

(10) Cntical Tow-fTow-Low
flow condition (e.g., 7Q2 flow) below
which some sumndamrds do mot apply. The
impocts of permivted discharges wrc mn
lyzed ot critical low-{low.

(11) Dischargo permit-A pexmi
issued by the stue o dmcharge offfuent in
waters of the state.

(12) EC50-The concentration 0.
o txicant tha produces sub-lethol impacty
om 509 of the organisms tosted in n speét
fied lime period

(13) Effluent-Whsiowater  dis"
chnrgvd from any poink source prior 10 m
tering 8 water body.

(14) Epilimnion-The ' upper;
mixed layer of a luke (including unpound
monts, ponds, wnd roscrvoirs).

(15) Fecsl coliform-Tha por

J3 TexReg 1784  April 15, 1988

Texas Register o
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ton of the coliform bacteria growp which is
present in the intestinal wacws and feces of
warm-blooded unimals.

(16) Freshwarors-Inland wadors
which exhibit no measurable elevarion
changes due o norma) tides.

(17) Halocline-A vertical gradi-
ent in sulinity under conditions of density
styatification that is usuelly recogwized os
tho point whare salinity exhibirs the greatcst
difference in the vertical direction.

(18) Intermitent nuweam—A
stream which his w period of zero How for
at least ome week during most years, Where
flow yecords ere svailable, n stream with a
7Q2 flow of Jess than 0.1 ft 3/s is cansid-
ercd intermircnt. Steams with porcnnial
pools which create significant squatic life
uses are not intenmitient

(19) LCSO-The concontration of
2 toxicant, that is lethal (fatel) 10 50% of the
orgaisms tasted in A specificd vime period,

20y Marine waters—Waters
which have mensursble clevation changes
due xo nopmal rides, Marine waters axe con-
sidered to be saltwatar for purposes of stan-
dardi application.

(21) Mixing zono-The sren con-
riguous 10 a dischargs where mixing with
receiving walers takes place and which may
not meet cerimin coteria upplicable 1o the
recuiving WaLT.

(22) Noncontact
' vecreation—Recreational parsuits not invelv-
ing n sigmificant risk of water ingestion,
including Gshing, commercial and recre-
stional bonting, and limited body conact
mcidental o shoreline menivity.

(23) Nonparsisent toxic—A
toxic substance thet vendily dogrades in the
aquatic environment, exhibits # half-fife of
Iess thmn 96, hours, and does not have a
tendency to sccumulote in organiems.

(24) Oyster waters-Weaters pro-
ducing edible species of clams, oysters, or
TMUSECIE.

(25) YPersistemt foxic-A  loXic
substance that is not readily degraded md
exhibis o half-Jife of 96 howrs or more in
#n aqualic environment

(26) Practicnl quantirsion
Jevel-The lowost concentration o which »
particular substonte cun be messured by
spproved lnboratory methods.

27) Salinity-The 10tsl dissolved
solids in water after wll carbonares hove
been converted 1o oxides, all tromide and
jadide have been replaced by chloride, and
oll organic mutier hes boen oxidized. For
mosk poyposas, salinity is considered equiv-
alem vo totsl dissolved salt content. Salinity
. 18 normally expressod in peris per thousand.

(28) Satfleable solids—The vol-
ume or weight of merarial which will setle
out of a water swviple in a specified period

of tme,

(29) _ Seven-day, two-year low
flow-The lowest flow thot occuxs for seven
consecutive days during o rwo-yeor period
s stabistically detsrmined from historical
aan. It i the flow vsed for deter miving the
alloweble dischaxgs load to & sream.

(30) Shellfish-Clams,  oysters,
mussols, crabs, crayfish, Iobsters, and
shrimp. .

(31) Sunderds-The designotion
of water bodies for desirablo uses and the
narrative apd numerical oniteria deemed
necessary 1o proioct those wgck.

(32) Totnl dissolved solids-The
umount of meterial (morgmuic salis and
small amounts of organic mueriol) dis-
solved in water and commionly- exprossed bs
& concentration i terms of miligrame per
Liter. The tevm is equivalenl ia the texm
Gltrable residue, ns wed in the publication
entitled, Standard Methods for the Exami-
narion of Water and Wastewaler,

(33) Touwl suspended
solids—Totl suspended mancr W wuler,
which it equivalent w nonfiltrable residue.

(34) Touwl foxicity-Toxicily as
determined by exposing squadc orgenisms
w soroples or dilutions of insream water or
treated cffluent. Also yefarved 1o a5 wholc-
cffluent toXioity.

(35) Toxiciry—The ocowrence of
Jethal or sublethu] advaerse effects om xeprc-
sentative, sengitive organisms duc Yo £xpo-
sure o toxic materils. Adverse effocts

_cansed by conditions of lemperawre, dis-

golved oxygen, or nonoxic dispolved sub-
stancos gre excluded from the delinition of
loxicity.

(36) Towicity
bioraonitoring—The detzrmination of 1otl
1oxiciry.

(37) Water quality manegement
program~The cemmission’s aversll pro-
gram for witaining wod meintaning woler
quality camsistere with stato standards, os
anthorized under the Texas Wawy Code, the
Texns Administrative Code, and the Clean
Waer Act, §§106, 205(j), 208, 303(e). and
314 (33 Unitcd States Code 1251 et scq).

(38) Zono of initinl dilution-The
small oren st the immediate point of dis-
charge where initial dilution with veceiving
wulers occurs, and which may not meot
certain criteria applicoble 1o the recelving
whator. A zone of initisl dilution is subsLn-
fially smaller than & mixing zone.

(b) Abbreviations. The following
sbbrevistions apply %o this chupter:

(1) AP-nquifer protection;

(2) BMP-best
practices;

moanagement

(3) AS-agriculnural waler snp-
plys

Mar 24 2009 05:04pm
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(4) CPFR—Code of Federal Regu-
lations;
(5) CR-coniact recreation;
(6) CPP-comtinuing  planning
proccss; :

() DO-dissolved -oxygem,

(8) E-cxceptionsl
aqualic habilat,

) EPA-United Sutes Environ-
munwl Protection Ageney,

(10) F-degree(s) Fohrenheil;

(11) fu 3/s—cubic feer per sec-

quality

ond;

(12) H-high quslity aquatic hab-
iat;

(13) J-mermedine
aquetic habital;

quality

(14) YS-indusirial waer supply;

(15) L-limited quality aquutic
habirat,

(16) mg/L-milligrams per lrer

(7)  ml-milliliers

(18) N-navigadon;

(19) NCR-noncontact . recred-
riom; o

(20) NPDES-Nutional Pollutant
Dischorge Elimination Sysiem, as sot out in

the Clean Woter Act, §402 (33 Unired
Stares Codo 1342);

(21) O-oysier waters; -

(22) PQL-practicel guanilation
Jevel; :

(25) PS-public water supply;
(24) 7Q2-sevon-day,

low flow;
(25) TDS—oil dissolved solids;
(26) USGS-United Stotes Geo-

wo-year

- logical Survey;

7 WQM-waler guality man-
ogement, ) '
§3074. General Criteria.

(s) Applicution. The generul critenin
sol forth in this section spply W mufoce
woter in the swle Bnd specifically spply to
substances ainbuted o wastc discharges or
the octivities of man. Geneéral criteria do ot
apply 10 thoso instances in which  surface
warer, as a remlr of natrad phenomena,
exhibit cheracieristics beyond the limits ek~
tblished by this section. General criterin
are suparseded by  specific exemprions
swaged in this scction or n §307.8 of whis
g (relating 1o the Application af Sun-
durds), or by siie-specific woler quality
standards for classified scgmenis, Provi-
sions of the general criteria remain in effect
in mixing zoves or below critical low-flow
conditions nless specifically cxemped in
§307.8 of this tide (xelating o the Applica-
nion of Standards).

o Adopied Sections

Apnil 15, 1988 13 TexReg 1785

P, 24728
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uses, Bascline water quality 3§ of November 28,
1975 (in accordance with EPA Staodards Regu-
1ation, 40 Code of Federal Regulations Part 131)
define existing conditions for determinations of
significant degradation.

(4) When significant degradation of waters
exceeding fishable/ swimmable quality is antici-
pated, a statement that the antidegradation poli-
cy will be pertinent fo the permit action will be
included in the public notice for the said permit
application or amendment. If no sigoificant deg-
radation is anticipated, the public notice will so
state. The determinarion of existing use and the
probability of significant degradation arc issues
upon which evidence can be inmraduced in per-
mit bearings.

(5) Interested parties will be given the oppor-
tunity 1o provide comments and additional in-
Formation concerning the determination of ex-
isting uses, anticipated impacts of the discharge,
baseline conditions, and pecessity of the dis-
charge for important economic or social devel-
opment if significaat degradarion of water qual-
ity is expected. The cormmissioners will decide
after Full satisfaction of the intergovernmental
coordination and public participation provi-
sions of the continuing planning process if the
cconomaic or social development is important
enough to allow the degradation.

(6) Waste load evaluarions conducted by the
commission will adbere to the provisions of the
antidegradation policy. If the waste load evalua-
tion indicates that a significaat degradation of
waters exceeding fishable/swimrable quality is
expected, the public bearing notice will so state.
The comrmission will not approve any waske
load evaluation that would allow a significant
degradation of  waters exceeding  fisha-
ble/swimmable quality unless and until it has
been demonstrated to the conmission that the
recoramended lower water quality is necessary
for important economic or social development.
Permits which are consistent with an approved
waste load evaluarion under this antidegrada-
ton policy will not be separately stubjected to
the antidegradation provisions of this section
unless the discharge may cause jmpacts on the
recelving water which were not addressed by
the waste load evaluation.

(7) Additional implementation procedures for
the apridegradstion policy are described in the
continuing planning process document.

Mar 24 2009 05:04pm
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TEXAS WATER COMMISSION

Bonrce: The provisloos of il §307.5 adoptcd o be effcerive

April 29, 1988, 13 TexReg 1784,

§ 307.6. Yoxlc Matexriala

(a) Applicarion. Srandards and procedures ser

forth in this section apply to all water in the state,
except as indicated in §307.8 of this tirle (relating
1o Application of Srandards) snd §307.9 of this
title (relating to Determinaton of Standards At
tainment).

950

(b) General provisions. »

(1) Water in the state shall not be acutely
toxic to aquatic life except in small zones of
initial diution 8t discharge points, in accord-

ance with §307.8 of this title (velating to Appli-

cation of Standards).

(2) Water in the state with designated ox exist-
ing aquatic life uses shall not be chronically
toxic to aquatic life, except in roixing zones and
below critical low-flow conditions, 1a accord-
ance with §307.8 of this title (relating to Appli-
cation of Srandards).

(3) Water in the state shall be meintained 10
preclude adverse toxic effects on human health
resulting from contact recreation, consumnption
of aquatic organisms, or consumption of drink-
jng warer after reasonable treatment. Xn addition
1o other provisions of this section, permitied
discharges or other controllable sources shall
not cause maxnuxn contaminany levels for pub-
lic drinking water supples, as established in the
federal Safc Drinking Act (42 United Stafes
Code 300f et seq.), to be exceeded alter reason-
able treatment by a water supply treatment
plant. The commission will utilize available in-
vestigative and regulatory mesns 0 identify and
control sources of toxic pollutants which cause
or could potentially cause the following guide-
lines 1o be exceeded.

(A) EPA maximum contaminent levels for
drinking water supplies; and
(B) United Ststes Food and Drug Adminis-
gcation Action Levels for toxic concentrations
in fish and shellfish tissue.
(c) Specific pumerical criteria.

(1) Numerical criteria are established in the
following table (Table 1) for those specific 10¥I©
substances for which adequate toxiciry in for-
mation is available, and which have the poten
1ial for exerting adverse impacts on water in the
siate.
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od pquiatic life uses. Uses for unclassifie_d
barge and ship canals may include navi-
- " ontact (where not prohibited) and non-
‘mc'l recreation, industrial water supply, and
Jife uses. B : '

i cteria. A fecal coliform criterion of not
e than 200 bacteria per 100 ml shall apply to,
i 'wgr bodies not specifically listed in Appendix
) 'f"§3b7.10 of this title (relating to Appendices
‘-,\ppucation of this criterion shall be in ac-
e danee with §307.7(b)(1) of this title (relating to
’!fﬂ!késpeciﬁc Uses and Criteria).

AN ; F this &

! Wgairen: The pravisions of this §307.4 adopled
129, 1988, 13 TexReg 1784,

to be cffective

07.5. Antidegradation
4) Application. The antidegradation policy and
mplementation. procedures set forth in this sec-
5n shall apply to actions before the commission
v such actions would increase pollutant loads
he water lo the state, Such actions include
“pérmit actions, waste load evaluations, and any
her miscellaneous actions, such as those relared
andnduced nonpoint sources of pollution,
hich may impact the water in the state,

(b) Antidegradation policy. In accordance with
"the Texas Water Code, §26.003, it is the policy of
“the commission that; ,
(1) existing uses will be roaintained and pro-
fected. Categories of existing uses are the same
ds for designated uses, as defined in §307. 7 of
‘this title (velating to Site-Specific Uses and Crite-
“rin);
" (2) no activities subject o regulatory action
"“which would cause significant degradation of
. waters exceeding fishable/swirnmable quality
will be allowed unless it can be shown to the
_ commission’s satisfaction that the lowering of
" water quality is necessary for important eco-
~ nomic or social development. Siguificant degra-
" " dation is defined as a lowering of water quality
""" to more than a de minirnis extent, but not to the
extent that an existiog use is impaired. Fisha-
ble/swimmmable waters are defined as waters
which have quality sufficient to support propa-
gation of indigenous fish, shellfish, and wildlife
and recreation in and on the water;

(3) outstanding national resource waters are
defined as high quality waters within or adja-
cent to national packs and wildlife refuges, state
parks, wild and scenic rivers designated by law,

and other designated areas of exceptional recre-
949
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ational or ecological significance. The quality of

~ out standing national resource waters will be

maintained and protected;

(4) the commission will not authorize or ap-
prove any waste discharge that will result in the
quality of any water being lowered below water

quality standards without complying with feder-

al and state Jaws npplicable to water quality

- standards amendment.

(5) anyone discharging wastewater which
would constitute 8 new source of pollution or
an increased source of pollurion from any in-
dustrial, public, or private project or develop-
ment will be required to provide a level of
wastewater treatment consistent with the provi-
sions of the Texas Water Code and the Clean
Water Act (33 United States Code 1251, et seq.).
As necessary, cast effective and reasonable best
rnanagement practices established through the
Texas water quality management program shall
be achieved for nonpoint sources of pollution;
and o

(6) application of antidegradation provisions
shall not preclude the commission from estab-
lishing modified thermal discharge limitations
consistent with the Clean Water Act, §316(a) (33
United States Code 1326),

(c) Antidegradation implementation procedures.

(1) The commission staff will review any
wastewater discharge permit application or
amendment in-accordance with permitting pro-
cedures described in the continuing planming
process, This review will include a preliminary
determination of the existing uses of the receiv-
ing water. These existing uses will be main-
tained and protected.

(2) ¥Yor proposed permit applications or
amendments to discharge into waters exceeding
fishable/swimmable quality, the commission
staff will -preliminarily determine if the dis-
charge is expected to cause a significant degra-
dation of water quality.

(3) All pollutants which could cause signifi-
cant degradarion of waters excceding fisha-
ble/swimmable quality will be considered in
the evaluation of waste discharge permils. For
dissolved oxygen, analyses of significant degra-
dation will utilize the same critical conditions
as are used for permit reviews and waste lond
evaluations. For other parameters, appropriate
conditions may vary, Conditions for determin-
ing significant degradation will be commensu-
rate with conditions for determining exlsting
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