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September 14™ 2010

Texas Commission on Environmental Quality Sent Via Faesimile: [512-239-3311]
Chief Clerk: LaDonna Castanuela Sent Via U.S. Mail

P.O. Box 13087, MC 101 '

Austin, Texas 78711-3087

Re - : Unopposed Motion for Extension of Time;
Our Client : 4200 Rosedale, LLC;
TCEQ DocketNo.  : - 2007-1259-PST-E;

Dear Ms. Castanuela:

Enclosed please find the original “Unopposed Motion for Extension of Time to File
Exceptions to the ALJ’s Proposal for Decision (“Unopposed Motion for Extension of Time™),
plus seven copies.

Should you have any questions, please do not hesitate to contact me at my office number
listed above. '

Sincerely,

Enclosed:
Original “Unopposed Motion for Extension of Time to File Exceptions to the ALJ"s Proposal for Decision™;
Seven Copies of “Unopposed Motion for Extension of Time to File Exceptions to the ALI’s Prapasal for Decision”;

cc:
TCEQ Counsel;
Counsel for Goodyear Tire & Rubber Co.;
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4200 ROSEDALE, LLC’S UNOPPOSED MOTION FOR EXTENSION OF TIME TO
FILE EXCEPTIONS TO THE ALJ'S PROPOSAL FOR DECISION

4200 Rosedale, LLC (“Rosedale’™) submits this, its Unopposed Motion for Extension of
Time to File Exceptions to the ALJ’s Proposal for Decision (“Unoppesed Extension of Time")
and would respectfully show the Commission/The Office of the General Counsel of the Texas
Commission of Environmental Quality (“TCEQ”) the following:

I.
Brief Procedural Background

1. On June 22“‘1, 2010, the Honorable Amy L. Larson, the Administrativg Law Judge
in this vmatber (“ALI™), iséued her “Proposal for Decision” (“ALJ Proposal”) regarding this
matter. Attached to the ALJ Proposal was a cover letter sent from the ALJ to Les Trobman, the
General Counsel (“General Counsel”) of the Texas Commission on Enviropmental Quality
(“TCEQ”), copied to all parties, in which she directed that “Any party may ﬁie exceptions or
briefs by filing the documents with the Chief Clerk of the Texas Commission on Environmental
Quality no fater than July 12, 2010. Any replies to exceptions or briefs must be filed in the same
inanner 1o later than July 22, 2010.” (Please See Exh. No. 1; Cover letter of ALJ Proposal, June
22™, 2010).

2. Rosedale drafted and completed its “Exceptions to the AU ’s Proposal for
Decision™ (“Rosedale Exceptions™) by July 12%, 2010. Counsel for Rosedale attempted to file

the Rosedale Exceptions at approximately 4:45 p.m. on July 12%, 2010, but was unable to

In the Matter of an Enforcement Action Coneerning 4200 Rosedale, LLC
Unopposed Moation for Exiension of Time to File Exceptions
RIN101554012
Page 1 of 6
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effectuate a receipt tone with facsimile machine at the Chief Clerk of the TCEQ for
approximately ten minutes.

3. Counsel for Rosedale subsequently succeeded in faxing the Rosedale Exceptions
to TCEQ on or about 5:00 p.m. on July 12%, 2010.

4. Counsel for Rosedale also e-filed the Rosedale Exceptions with TCEQ on or
about 5:00 p.m. on July 12%, 2010 and sent the Rosedale Exceptions to TCEQ via U.S. mail on
July 12%, 2070.

S. Counsel for Rosedale sent via e-mail a copy of the Rosedale Exceptions to
counsel for TCEQ and counsel for Goodyear Tire & Rubber Company (“Goodyear”) on or about
5:00 p.m. on July 12, 2010.

6. Counsel for Rosedale sent a copy of the Rosedale Exceptions to the ALJ on July
12", 2010.

7. On July 21%, 2010, the ALJ addressed a letter to TCEQ, General Counsel Les
Trobman, in which she stated:

This is my response to the proposed revisions filed
to my Proposal for Decision (PFD) in the above
case by the Executive Director (ED) and to the
separate exceptions filed by Respondents Goodyear
Tire and Rubber Co. and 4200 Rosedale.

I recommend that you grant all of the ED’s
exceptions as well as those raised by Goodyear Tire
and Rubber co.

I recommend that you deny all of the exceptions to

the PFD filed by 4200 Rosedale LLC. -
(Please See Exh. No. 2; ALJ Letter to General Counsel Les Trobman, July 21%, 2010).

In the Matter of an Enforcement Action Concerning 4200 Rosedale, LL.C
Unopposed Motion for Extension of Time to File Exceptions
RN101554012
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8. On July 22", 2010, the deadline for filing replies, Goodyear filed its “Reply to
4200 Rosedale LLC’s Exceptions to the ALJ’s Proposal for Decision™ (“Goodyear Reply), with
an attached fax cover sheet listing a timing .of fax to TCEQ and all other parties as 5:07 p.m.,
with counsel for Rosedale receiving said Reply at 5:08 p-m. (Please See Exh. No. 3; Goodyear
Reply).!

9. On September 10™ 2010, counsel for Rosedale was, for the first time, contacted
by the Office of General Counsel of TCEQ and informed that TCEQ’s fax receipt éonﬁrmation
page bad a time received fax-filed time stamp for Rosedale Exceptions of 5:03 p.m.

10. Counsel for Rosedale hereby submits this Unopposed Extension of Time in order
to eliminate any potential issue regarding the timeliness of the already filed Rosedale Exceptions.

IL
BASIS FOR UNOPPOSED MOTION FOR EXTENSION OF TIME

1. Rosedale’s Unopposed Extension of Time is made in good faith, in ofder to avoid
and resolve any possible issue regarding the timeliness of filing of the Rosedale Exceptions.

12. As evidenced in the attached exhibits, no party (including the ALJ), at any time,
objected to the timeliness of the filing of the Rosedale Exceptions.

13, The ALJ’s letter to TCEQ General Counsel confirms her receipt, acceptance and
review of the Rosedale Exceptions — with no objections.

14.  Rosedale asserts that the actions. of the ALJ effectively confirm her order, as
provided for by 30 Texas Administrative Code to accept as timely filed the Rosedale Exceptions,

as she recommended “[denial of] all of the exceptions to the PFD filed by 4200 Rosedale LEC.”

L Respondent Goodyear did not object to the timeliness of Rosedale’s Exceptions in its Reply (and has never
objected to the timeliness in any capacity). TCEQ did not file a Reply to the Rosedale Exceptions and has

also never raised any issue or objection with the timeliness of the Rosedale Exceptions.

In the Matter of an. Enforcement Action Concerning 4200 Rosedale, L1.C
Unopposed Motion for Extension of Time to File Exceptions
RN101554012
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{emphasis added)(Please See Exh. No. 3; ALT Letter to General Counsel Les Trobman, July 21,
2010).2 |
15. No party has been prejudiced in any way as a result of the timing of the filing of
the Rosedale Exceptions (5:03 p.m.) on July 12™, 2010.
11

UNOPPOSED REQEUST FOR EXTENSION OF TIME
TO FILE ROSEDALE EXCEPTIONS

16. Rosédale asserts that the acts of all parties, including the ALJ, have manifestly
demonstrated an acceptance of the Rosedale Exceptiéns as timely and without objection or
prejudice; however, in order to avert any potential speculation or future issue, now files this its .
Unopposed Extension of Time Motion and, if deemed necessary by the General Counsel, seeks
an extension of one day or in the alterﬁative, an extension of a sufficient period in which to deem
the actual filing time of the Rosedale Exceptions as timely.

Iv.
PRAYER

WHEREFORE, 4200 Rosedale, LLC respectfully requests that the General Counsel,
grant this, Rosedale’s Unopposed Extension of Time Motion for one day or in the alternative, an
extension of time of a sufficient period in which to deem the actual filing time of the Rosedale

Exceptions as timely.

The boilerptate language on the bottom of each e-filed e-mail receipt from TCEQ cites 30 TAC Section
1.10(h) and states in part: “Filings are considered timely if received by close of business (usually 5:00 p.m.
CST) on the deadline date untess otherwise ordered (emphasis added). The actions and writings of the
ALJ confirm not only her absence of objection to the timeliness of the Rosedaie Exceptions, but evidence
her order to deem the Rosedale Exceptions as timely filed. See also 30 TAC §1.11 {g) “{...] the

_ commission or judge may extend the time for taking the action required of such party or grant such other
relief as they deem just.

In the Matter of an Enforcement Action Concerning 4200 Rosedale, LL.C
Unopposed Motion for Extension of Time to File Exeeptions
RIN1G1554012
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Respectfully submitted,

/S/S. George Alfonso

S. George Alfonso

THE LAW OFFICES OF

S. GEORGE ALFONSO
5340 Alpha Road

Dallas, TX. 75240

Phone: (972} 458-6800

Fax: (972) 458-6801

Texas State Bar No. 00785658

Attorney for Respondent
4200 Rosedale, LLC -

CERTIFICATE OF CONFERENCE
On September 13", 2010 the undersigned conducted a teleconference with Anna Cox,
attorney for TCEQ, regardmg the substantive matters set forth in this motion. During that
teleconference Ms. Cox expressed that she and her client were not in opposition to the relief sought
in this motion.

/S/8. George Alfonso
S. GEORGE ALFONSO

CERTIFICATE OF CONFERENCE
On September 13%, 2010 the undersigned conducted a teleconference with Al Axe, Jr.,
attorney for Goodyear Rubber & Tire Co., regarding the substantive matters set forth in this motion.
Shortly after that teleconference Mr. Axe left a voice mail expressing that he and his client were not
in opposition to the relief sought in this motion.

IS/8. Georgse Al{onso
S. GEORGE ALFONSO

In the Matter of ar Enforcement Action Concerning 4200 Rosedale, LLC
Unopposed Motion for Extension of Time to File Exceptions
- RN101554012
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CERTIFICATE OF SERVICE
I certify that a true and correct copy of the foregoing “Unopposed Motion for Extension
of Time to File Exceptions to the ALJ’s Proposal for Decision”, has been filed and duly properly
served in accordance with all required rules on this the 14" day of September, 2010 to:

Texas Commission on Environmental Quality
Chief Clerk LaDonna Castanuela

P.C. Box 13087, MC 101

Austin, Texas 78711-3087

Phone: (512) 239-1000

Fax: (512)239-3311

Texas Commission on Environmental Quality
General Counsel: Les Trobman

Attn.: Barham Richard

P.C. Box 13087, MC 101

Austin, Texas 78711-3087

Phone: (512) 239-1000

Fax: (512)239-5533

IS/S. George AHonso
S. GEORGE ALFONSO

Texas Commission on Environmental Quality
Counsel Anna M. Cox

P.O. Box 13087, MC 105

Austin, Texas 78711-3087

Phone: (512) 239-0974

Fax: (512)239-3311

Winstead PC

Albert R. Axe, Jr.

401 Congress Avenue | Suite 2100 |
Austin, Texas 78701

Phone: (512) 370.2806

Fax: (512) 370.2850

In the Matter of an Enforcement Action Concerning 4200 Rosedale, LLC
Unepposed Motion for Extension of Time to File Exceptions
RIN101554012
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Texas Commission on Environmental Quahty

P.O. Box 13087
Austin Texas 78711-3087

Re:  SOAH Docket No. 582-09-5 891; TCEQ Doclket No. 2007-1259-PST -E; In Re:
Executive Director of the Texas Commission of Environmental Quality, v.
4200 Rosedale LLC and the Goodyear Tire & Rubber Company

Dear Mr. Trobman:

The above-referenced matter will be considered by the Texas Commission on Environmental
- Quality on a date and time to be determined by the Chief Clerk’s Office in Room 2018 of

Building E, 12118 N. Interstate 35, Austin, Texas.

Enclosed are copies of the Proposal for Decision and Order that have been recommended to the
Commission for approval. Any party may file exceptions or briefs by filing the documents with
the Chief Clerk of the Texas Commission on Environmental Quality no later than July 12, 2010.
Any replies 10 exceptions or briefs must be filed in the same manmer no later than July 22, 20190.

This matter has been designated TCEQ Docket No. 2007-1259-PST-E; SOAH Docket No.
582-09-5891. All documents to be filed must clearly reference these assigned docket numbers.
All exceptions, briefs and replies along with certification of service to the above parties shall be
filed with the  Chief Clerk of the TCEQ electronically at

http://wwwl0.tceq.state.tx.1is/epic/efilings/ or by filing an original and seven copies with the
Chief Cletk of the TCEQ. Failure to prowde copies may be grounds for withholding

consideration of the pleadings..

. Sincerely,

-

Ami L. Larson-
Administrative Law Judgé
ALL/slc '
Enclosures
cc: Mailing List

Williar P. Clements Building :
Post Office Box 13025 € 300 West 15th Street, Suite 502 @  Austin Texas 78711-3025
(512) 475-4993 Docket (512) 475-3445 Fax (512) 475-4994
http://www.soah.state.tx.us
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State Office of Administrative Hearings

Cathleen Pafsley
Chief Administrative Law Judge

July 21, 2010

Les Trobman, General Counsel

Texas Commission on Environmental Quality
P.0. Box 13087

Austin Texas 78711-3087

~Re: - SOAH Docket No. 582-09-5891; TCEQ Docket No. 2007-1259-PST-E; In The

- Matter of Texas Commission on Environmental Quality Enforcement Action

Against 4200 Rosedale LLC and Goodyear Tire and Rubber Co. RN
104917885

Dear Mr. Trobman:

This.is'my response to the proposed revisions filed to my Proposal for Decision (PFD} in
the above case by the Executive Director (ED) and to the separate exceptions filed by
Respondents Goodyear Tire and RLbbel Co. and 4200 Rosedale LLC.

I reconnnend that you grant all of the ED’s e*cceptlons as well as those raised by
Goodyear Tarc and Rubber Co.

Irecommend that you'deny all of the exceptions to the PFD filed by 4200 Rosedale LLC.

Sincerely,
m Ami L. Larson
Administrative Law Judge

ALLfsic
ce: Mailing List

¢

William. P. Clements Building
Post Office Box 13025 ¢ 300 West 15th Street, Suite 502 4% Anstin Texas 78711-3025
(312) 475-4993 Dodket (512) 475-3445 Fax (512) 475-4994
hitp://www.soah.state.tx.us
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July 22, 2010

Office of tihe Chief Cierk Via Blactronic Filing
Texas Commission on Environmental Quaity '

12100 Park 35 Circle, Bidg F
Austin, Texas 78753

Re:  TCEQ DOCKET NO. 2007-1259-PST-E (80AH DOCKET NO. 582-08-5891 3

EXECUTIVE DIRECTOR OF THE TEXAS CORBR

L]

1ON  ON

ENVIRONMENTAL QUALITY vs, 4200 ROSEDALE L AND THE

GOODYEAR TIRE & RUBBER COMPANY

Dear Chief Clerk:

Pursuant to 30 Texas Administrative Code § 1.10. piease find atiached for filing The
Goodyear Tie & Rubber Company's Reply 10 4200 Rosegale, LLC's Exceptions 1o the ALJ's

Proposal for Decision in the above-referenced matier.

Sincerely,

ZAljic
Enclosures
e Blas J. Coy, Jr. (wlenclosure; via facsirmie @ 238-6 377
Anna Treadwel| (w/enciosure; via facsimils @ 239-3434)
S. George Alfanso (w/enciasure; via facsimile @ 972-458-6801 )
The Honorable Amy L. Larsen (w/enciosure; via facsimite ® 475-4393)

AUSTIN_1 \6tHo6% v]
40T97-6

WINSTEAD ¢ ATTORNEYS
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SOAH DOCKET NO. 582-09-8§91
TCEQ DOCKET NQ. 2607-1259-PST-E

EXECUTIVE DIRECTOR OF § BEFORE THE STATE OFFICE
THE TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY,

PETITIONER

§

§

§

§
V. § OF

§
4260 ROSEDALE LLC AND THE §
GOODYEAR TIRE & RUBBER §
COMPANY, §
RESPONDENTS §

APMINISTRATIVE BEARINGS

THE GOODYEAR TIRE & RUBBER COMPANY'S REPLY TO 4200 BOSEDALE
LLC’S EXCEPTIONS TO THE ALJ'S PROPOSAL FOR BECISION

The Goedyear Tire & Rubber Company ("Geodyear”) submits this Reply to 4200
Rosedale LLC’s Exceprions to the ALI’s Proposal for Decision.

SUMMARY

-In its Exceptions 1o the Proposal for Decision, 4200 Rosedale LLC (“Rosedale™} does not
clearly ohject to any specitic finding issued by the Administrative Law Judge (“ALJ™), but
nstead objects 1o the ALI’s altimate conclusion that Rosedale is the party responsibie for the
violations alleged by the Executive Direcror. Rosedale, in Its Exceptions, rejjerates the same

. flawed arguments and analysis it has asserted throughowt this cass. Rosedaie refuses 1o
acknowledge thar Texas law and the evidence presented in this action clearly esisblish that
Rosedale is the owner of the underground storage tank ("UST") that is the subject of this
proceeding. The Proposal for Decision ("PFD™) and Order (“Proposed Order”) demonstrate that
the ALJ reached her conclusion after conducting 2 thorough review and analysis of the evidence
and arguments set forth by Gaoodyear, Raosedale, and the Executive Director. The PFD and
Proposed Order aiso reflect the evidence presented in this case and the proper inerpretation of
Texas law. Accordingly, the PFD and Proposed Order should be adopted, as modified by the
specific exceptions proposed by the Execurive Director and Goodyear.

PLY

The ALY reuched the correct conclusion because Rosedale mischaracierized Geoadyear’s
position and misinterpreted the goveraing law

1. Though the parties stpulated 1 2 number of facts prior 10 the hearing in this mater,’
Goodyear pever took the position that it owned the underground storage tank at the property

' Exhibit 24. References 1o Exhibits herein shall refer 1o the correspopding exhibit admined inte evidency at the
April 8, 2010 hearing in this mareer
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lacated a1 4200 East Rosedale Street, Fort Worth, Texas (the "Property™). In fact, Goodyear has
expressly and consistently denjed ever owning the UST.

2. In direct contradicrion To the facts, evidence, and goveming case law, Rosedale continues
to incorrectly assert that Goodyear is the owner of the UST by virme of Goodyear's lease at
Property (the “Goodyear Lease™). Rosedale cites the TCEQ’s current definition of “owner” as
the authority for its improper assertion. The TCEQ’s current definition of “owner” is codified at
30 TEX. ADMIN. CODE § 334.2(73). Under this rule, an “owner” is defined o be:

“[a]ny person who holds legal possession or ownership of an inferest in an
underground starage tank (UST) system or an aboveground storage tank (AST). Fer
the parpeses of this chapter, if the actual ownership of & (ST systesm or an AST is
unicertain, unknown, o in dispate, the fee simple owner of the surfuce estate of the
Iract on whick ihe UST system or the AST is loceted is considered the UST svstem
ar AST owner uniess thot person can demousirate by appropri doc umentation
including o deed reservagion, invoice, bill of sale, ar by other legally acce table
mequs rhar the US tem ov AST is owned by anather person. A person who has
registered as an owner of 2 UST system or AST with the commission under §334.7
of this tie (relating to Registration for Underground Storage Tanks (USTs) and UST
Systems) (or a preceding rule section concerning tank regisiration) afier Seprember 1,
1987, shall be considered the UST system owner and/or AST owner until such time
as documentation demonstrates to the executive director's sarisfaction that the legal
interest in the UST system or AST was wansferred to a different person subsequent to
the date of the wank registration. This definition is subject to the limitations found in
Texas Water Code, §26.3514, Limits on Liabtlity of Lender; §26.3513, Limirs on
Liability of Corporate Fiduciary; and §25.3516, Limits on Liability of Taxing Unir."”
(emphasis added). '

3. Rosedade incomectly claims that the first sentence of the TCEQ’s definition applies to
Goodyear because Goodyear allegedly fits within the scope of “any person who holds legal
possession of a UST. ™ However, the first sentence of the TCEQ’s current definition of “owner”,
which is written in the present tense, does not apply because 1 is undisputed thar Goodyear does

- ot currently occupy the premises or wrilize the UST. In fact, the parties stipulated that the

Goodyear Lease expired on Janmuary 31, 1986 The TCEQ's current definition of “owner” was
not even in exisience on January 31, 1986 when Goodyear's Lease at the Property expired.®

4. The ALJ is comeel in her conclusion because Rusedale failed 10 esiablish how a past
operaior of the UST, whose "possession” of the UST ended before TCEQ's definition of "owner”
or any of the TCEQ’s other UST repulations had even been promulgared, could possibly fit
within the first sentence of TCEQ's definition. Goodyear’s interest in the UST, if any, was solely

® Rosedale’s Closwg Argument, Paragraphs 39 and 48.
* Exhibiz 24, Stipulatian 11 :
* See Source Notwe following 30 TEX. ADMIN. CODE § 334.2(73) {"The pravisions of this §334.2 adopred o be

effective September 29, 1989™); see also, Exhibis 24, Stipulation 27 {acknowledging the TCEQ's rules relating w0
undeTground storage 1anks became effecrive on Sepwmber 29, 1989).
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8 possessory interest under the Goodyear Lease, which expired when the lease at the Praperty
expired. Therefore, Goodyear’s possessory interest in the Property, and accordingly the UST,
expired on January 31, 1986, since it no longer had the authority to use the UST ar that point.

The ALJ reached the correct conclusion becawuse Rosedale failed 3o avercome the staiutory
presumpsion that it owned the UST

5. For the above-staled reasons, the first sentence of the TCEQ’s definition of “owner” does
not apply 10 Goodyear in the present case. Because both Goodyear and Rosedale claim that the
other owns the UST, the owneyship of the UST at the Property is clearly in dispute. In these
situations, the Texas Water Code and the TCEQ’s rules require the ALJ 10 Jook 10 the second
sentence of the TCEQ's definition of “owner”. The ALJ correctly applied this provision which
expressly sets forth that Rosedale, as the fee simple owner of the Property, is presumed 1o be the
owner of the UST and has the burden of proving that the UST is owned by someone else® The
ALJ was also correer in her derermination that Rosedale had not met its burden o disprove its
ownership of the UST.

6. Throughout this case, Rosedale solely relied upon two agency forms submined o the
Stawe by Goodyear as proot of Gaodyear's ownership of the UST: (1) the U.S. Environmental
Protection Agency (“EPA™) UST Notification Form dated April 29, 1986° and (2) the Lease
Expiration Notice dated July 29, 1992. :

7. At the hearing before the ALJ, Goodyear produced evidence of the transminal lewer
under which the UST Notification Form was submitted 10 the Stare in 1986.° The UST
Notification Form, a5 well as over one hundred other notification forms for underground storage
tanks in Texas, were attached 10 the wansminal lewter and admivtted into the hearing record as a
Goodyear business record.” This unportant piece of evidence, which Rosedale whally ignored in
its Exceptions, clearly established that Goodyear voluntarily filed this form (as well as the
others) in support of the EPA's efforts to locate all underground storage tanks in existence in the
country, and to ensure that the State of Texas knew abour the location of the tanks that Goodyear
was operating or had operated.'® The trapsmirtal letter explicidy stated thar Goodyear submirned
the forms as the "operator of the tanks--not the owner."j? The ALY carrectly concluded that the
UST Narification Form (which was submitted by Goodyear on April 29, 1986 before the
TCEQ's UST program had come info existence) was not enough to overcome Rosedale’s
presumption of ownership since the third sentence of the TCEQ's current definition of “owner”
only encompasses forms submined pursuant to TCEQ's rules afer Septembeer 1, 1587.7 Funher,

"% Exhibit 24, Supwlation 37.
® Exhibit 8, "UST Warificarion Form.”
7 Exhibit 9, "Lvast Expiration Norice.”
* Exhivit 28.
*1d
143 !d
" g,

** Exhibit 24, Stipulation 37. I should be noted thut wnder the EPA’s definition of “awnaer” thar was in existence
when the Goodyear Lease expired, an “owner” was defined as ™. ~{a} in the case of an underground storage 1ank in
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the ALJ correctly determined that the information in the forms submined by Goodyear o the
State were ambiguoys and insufficient to demonsirate ownership of the UST by Goodyear.}

8. Similarly, the Lease Expiration Notice does not disprove Rosedale’s ownership of the
UST. Prior 1o the hearing, the parties stipulated that on or abour fuly 29, 1992, Goodyear
submitied a form {o the State of Texas, notitying the State thar Goadyear's lease at the Property
had expired.' Despite Rosedale’s implication otherwise, the parties did not stipulate that the
Lease Expiration Netice was' an acknowledgment of Goodyear’s ownership of the UST.
Goodyear expressty and consistently denied that the 1992 formn stood for anything more than a
notice of the expiration of the Goodyear Lease.'”

9. The evidence in the record also esiablishes that the Stafe assessed UST fees against
Goodyear between 1986-1992. However, after Goodyear submirted the Lease Expiration
Natice, the Texas Water Commission deleted the underground starage tank fees that had been
charged previously and improperly 1o Goodyear between [988-1993.° As the Executive
Director's witness confirmed, the Lease Expiration Notice does not constitute Gaodyear's
regiswation of the UST at the Property, and therefore does not wigger for Goodyear any
responsibilities as an "owner" under the third semicnce of the TCEQ's definition of "owner™.)’
Additonally, in its response to Goodyear's Request for Admission #1, the Execurive Director
further acknowledged that this portion of the definition of "owner” does not apply to Goodyear,
by admining “Goodyear has not registered with the TCEQ as an owner of the UST after
September 1, 1987.""® After considering all available evidence, including the testimony offered
a1 the April 8th evidentiary hearing,'” the ALY reasonably concluded that the Lease Expiration
Natice did not ¢stahlish that Goodyear was, ar is, the owner of the UST.,

use on Navember 8, 1984, or brought info use ufter ther date, any person who owns an underground storage tank
used for the storage, use or dispensing of regulated substances...”. See Exhibit 23, page 46612, column 3, § 280.1
(he preambie to whis rule explamns that this definition became effective on November 8, 1985). Thus, the EPA
dafinition thar was in existence at the time the Goodyear Lease expired is significantly more limited than she first
sentence of the TCEQ's cumren definition, and further establishes that Goadyear's mere posswssion of the Property
did not make it the owner of the UST. In addifion, it is imporam 0 nate thar the EPA encouraged ull porsons
assacialed with USTs 1o submit the UST norificarion form; thus, the filing of the form was not an admission by
Goodycur of its pwnership of the UST.

" PFD at pages 4-5.
" Exhibit 24, Supalasion 15.

** Goodyear also denied the significance Rosedale places on the “Owner’s Cerification” portion of cither the Lease
Expirarion Notice or the UST Notification Fora. The express language of the forms indicares that they could he
signed by an owner or a representarive of the owner (such as a Jessee).

' Exhibit 10.
' Extubii 24, Stipuletion 37.
* Exhibit 26, Executive: Director's Respanse 10 Requesr #1.

** Lorinie Gilley, the Executive Direclor's investigator, testified a1 the April 8, 2070 hearing and provided his
opinien That the 1wo forms relied on by Rosedale do not esublish thar Goodyear is the owner of the UST. Mr.
Gilley has been an environmental investigater for the State for over eighseen years. He hus had significamt wammg
and is one of Twe individuals designated by the TCEQ as a techmival expert on USTs. Mr. Gilley's ¢xtensive
experience now includes waining other TCEQ investigators in the UST area.
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10. Rosedsle’s reference 1o July 1, 1987 in Paragraph 22 of i1s Exceptions is unclear and
. ambiguous, because neither the TCEQ’s UST rules nor any other evidence presented to date in
this case involve a July 1, 1987 deadline or effective dare.”® For the first time in this case,
Rosedale now also suggests that one of the exceptions to 30 Tex, ADMIN. CODE § 334.7(a)
applies because: “the tank is properly registered with the agency prior to the effective date of this
subchapter under the provisions of the federal Solid Waste Disposal Act, §9002 (42 United
Srates Code, § 6921, ef seq.), provided that the owner or operator must submit notice of all
changes and addivonal information in accordance with the provisicns of sybsection (6) of this
scction[.]"z‘ However, the excepiion only relales 1o whether an owner must register under 30
Tex. AbmIN. CODE § 334.7; the exception does not alter or limir the express provisions of and
requirements under the statutory and regulatory definitior of “owner”. The lanpusge in the
statute and TCEQ’s rule is clear and unambiguous — & notice of registration must be filed after
September 1, 1987 to create a presumption of ownership and additionally, the filing parry must
be registering as the owner of the UST. Goodyear did neither of these things — Goodyear did not
file a registranion form after September 1, 1987 and Goodyear did not regisier as an owner. The
ALJ concurred, siating that the informaiion on the forms submitted by Gaodyear to the Siate was
ambiguous at best, and insufficienm 1o establish that Goodyear owned the UST. Further, one
possible explanation for the definition’s requirement thar only registration forms submitted after
Sepwember 1, 1987 be copsidered is that Texas Jawmakers knew that the EPA had encouraged

non-owners [0 submit UST notices prior to Seprember 1, 1987 (as discussed herein at Foomote -

12), and wanted to ensure that the EPA’s UST notices were not construed as an admission of
ownership. Thus, ne presumption of ownership results from Goodyear’s filing of the EPA’s
UST Notification Form.

11. After conducting discovery and considering all available evidence in this case, the
Execurive Director concurred with Goodyear that no evidence existed 10 overcome the statutory
presumption that Rosedale owns the UST, and the ALJ correctly reached the same conclusion.

The ALJ reached the correct canclusion becanse Rosedale’s position cuntradices Texas case
law and TCEQ decisions

12. Rosedale has wholly ignored, and in its Exceptions consinues 1o ignaore, the sipnificance
of three fundamenial Texas real property tenets: (1) an underground storage tank, such as the
UST in tis case, is an improvement that is atfixed to and part of the realty;® (2) if land is
conveyed by deed and the deed conains no reservation for fixtures or improvements that are pan
of the fee simple, title 1o the fixtures or improvements also passes to the transferees of the land;®

and (3) an owner of property also owns the improvements on the property, unless there is clear
intent o the contrary.”®

* The TCEQ's aefinition of an underground siorage tank “owner” references September 1, 1587.
* Rosedale’s Exceptions 11 Paragraph 22 - 23, citing 30 TEXAS ADMIN. CODE § 334.7(a)1)(C).
2 Big West Out Co. v. Witibora Bros. Co., §36 S.W 24 800 {Tex. App. ~ Amaritlo 1992, no writ.)

* Alexander v. Anderson, 207 S.W. 205 (Tex. Civ. App. — San Antonic 1918, no writ); see also, Boyd v. Hurd, 207
SW 339 (Tex. Civ. App. — San Antonic 1918, na wnt).

® Travis Cerural Apprassal Destrict v. Signature, 140 S, W.3d 833, 838 (Tcx App — Austin 2004, no pet.).
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13. These three fundamental tenets clearly established that Rosedale is the owner of the UST
under Texas law. The evidence in this case also established that the fee simple owners of the
Property have always held title to the UST; Goodyear never owned the UST. In accordance with
Goodyear’s practice at the time, Doug Corder and Glenn Walis (the Property’s first owners of
record), installed and constructed the improvements at their expense, prior w Goodyear's
occupancy of the Property.”® By deing so, these fee simple owners owned the improvemems
owtright, from the time they were installed. As the Property was conveyed through the years, in
accordance with Texas case law, subsequent fee simple owners also acquired title to the
improvements. There is no evidence in this case to rebwt the presumption that the UST was
transterred with the Property from Corder and Walis to several intermediary awners and
ultimately 1o Rosedgle (the current, undisputed fee simple owner). The deeds decumenting the
wansfer of the Property”® do not comtain any type of rgservation excluding the UST from the
Property wansferred. In fact, the general wananty deed through which Rosedale acquired the
Property gives every indication that Rosedale knew it was purchasing the improvemems an the
Property. The deed through which Rosgdale acquired the Property states that the conveyance
expressly includes ~any improvements™ at the Property.”’ ' :

14. Though Rosedale does not have any legal authority for ifs position, Rosedale argues that
the law-“should not be interpreted to provide or allow for ownership of a ‘UST 10 be
automatically conveyed with the land, if the buyer of the surface estate is unaware of the
presence of the UST.™* This position is in direct contradiction 1o the three fundamental tenets
above and several rulings by the TCEQ.

13. The TCEQ recently affirmed the position that a fee simple surface owner is presurned 1o
own an underground storage tank located at the property, and that an underground storage tank is
presumed 1o fransfer with the surface esiate when the surface estate is sold.?® The TCEQ also
recently considered whether to affirm penalties assessed against a property owner who claimed
that he purchased land without knowing thar the property purchased was in violation of the
TCEQ’s UST Rules.®® In thar case, the TCEQ determined that lack of knowledge could not be

? At the April & hearing, Goodyrar presented the uncontroverted testimony of Doaald R. Dixon, # Goodysar
Global Real Estate Manager, who testified that the Goodyear Lease (Exhibit 4) was @ standard Goodyear lease
wilized in the 1970s. In his sworn testimony, Dixon explained thar Paragraph 22(a) of the Gondyear Lease was 2
standarg lease provision that had been wilized by Goodyear 10 document a typical “rum key” or "build ro sun®
amangement. (Exhibit 4, Paragraph 22(a)). Under this standard leuse anangemeny, as described Paragraph 22(4)
aof the Goodyear Lease, the property owner would construct CerTain improvements on the property, 8t e owner's
enpense for the use of Goodyear. {Exhibn 4, Parugraph 22(a)}. Dixon further restified thar in accordance with
Goodyear's historic practices, 2 UST: (1) was 11 improvement installed and paid for by the owner of the supface
© estave, (2) fell within the scope of Paragraph 22(a) of the Goodyear Lease, and (3) rernained affined 1o the property
at the cancliusion of Goodywar's lease o 4 premises and was owned by the property owner. It is undispated that the
UST vemained at the Property umiil june 30, 2008, when Rosedale novified the Executive Director of the UST's
removal.

# Exhibits 1-3.

2" Exhibir 3.

“ Rosedale’s Closing Argument, Paragraph 47

* Executive Director’s Clasing Argument, Footnore 52.

* (TCEQ Docker No. 2008-1237-PST-E. SOAH Docker No. 582-00-2813  March 10, 2040 Agenda - Considertion
of the Adminssmrative Law Judge's Propusal for Decison and Order assessing adminisirative penaltics. quihorizing
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used 85 a way 1o avpid liability for the underground storage tank that the property owner now
owned, and the TCEQ affirmed the penalties assessed.”’

16. It is clear from the recemt decisions rendered by the TCEQ and from the well-sertled
cases cited abave that purchasers of property are expected to inspect the propeny they seek to
acquire. Rosedale’s wimess festified at the evidentiary hearing that Rosedale acquired the
Property without even first viewing or visifing the Property. These decisions encourage parties
10 conduct due dilipence on a property before entering into a significant real estate wansaction
(such as the one emiered into by Rosedale). As an important matter of public policy, these
decisions also hold purchasers accountable for the properties that they sssume. Without this
policy, property owners would 100 easily be able 1o avoid liability by simply asserting {like
Rosedale artempts to de in this case) that “they did not know” 2 certain condition existed.
Without this policy, liability for property-related claims would fall upon the sellers or previous
owners of the property, who may be deceased, non-existent, or otherwise impossible to find.
The most rudimentary of due diligence by Rosedale in this case would have revealed the likely
presence of an underground storage tank at the Property because, as the Executive Director's
wiiness restified, USTS are ofien located on propertics that conrain car serviee centors. The case
law and TCEQ decisions confirm thar Resedale’s claimed lack of knowledge does not allow 1 10
avoid the lability that stems from its ownership of the Property and thus the UST. In accordance
with established Texas law, the conveyance documents for the Property definitively convey the
surface estate, incluyding the UST, 10 Rosedale.

CONCLUSION

The sale issue in dispure - the ownership of the UST - has been extensively briefed and
debated by both parties since the inception of this case. The ALJ carefully considered the
evidence and arguments presented by Goodyear, Rosedale and the Executive Director ap the
April 8, 2010 hearing and throughow the course of this case. Atier this careful consideration, the
ALT issned her PFD and Proposed Order, comrectly concluding that Rosedale had not carried its
burden of proof under TCEQ’s definidon of “owner” ta demonstrate that Goodyear is the owner
of the UST at the Property. As demonstrated herein, the PFD and Proposed Order also reflect
the evidence presenied in this case and the proper interpretation of Texas law. Accordingly, the
Commission should deny the relief requested by Rosedale, and the PFD and Proposed Order
should be adopted, as modified by the specific exceptions proposed by the Executive Director
and Goodyear.

inseallment payment, und requiring certain actions of Kenneth W. Blevins in Live Cak County, Texas: TCEQ ID No
RN101783496). The Commission assessed penalties against the property owner, despire the property owner’s claim
that he did not knaw the property he purchased was in violarion of the TCEQ’s UST Rules.

3|Id
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