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TWO BUSH COMMUNITY ACTION GROUP’S REPLY TO EXCEPTIONS TO ©
THE AMENDED PFD
TO THE HONORABLE COMMISSIONERS OF THE TCEQ:
Protestant Two Bush Community Action Group (“Two Bush” or “Protestant™)

submits these replies to the exoeptions submitted by Applicant IESY TX Landfill LP

(“Applicant” or “IEST), the City of Jacksboro (“City”), and the Executive Director in the

- above-referenced matter. Two Bush supports and adopts the Exceptions submitted by the

Office of Public Interest Counsel.

L Introduction and Summary

IESI has proposed a landfill with the potential to impact two valuable groundwater
resources in Jack County: the Pennsylvanian Aquifer and the Trinity Aquifer. Yet, TBSI

has performed an analysis that ignores, discounts or misinterprets available information

related to the Pennsylvanian aquifer. TES] failed to identify and consider the numerous

wells completed into the Pennsylvanian circling the landfil] site. This has resulted in a

groundwater monitoring system that is inadequately protective of the aquifer from which

the majority of the wells in this part of Jack County draw their water. Given this failure,

it is not surprising that the City and IES] fail to comprehend why meémbers of Two Bush

are opposed to this landfill application.
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Throughout the hearing and post-hearin g procedures, 1ES]’s and the City’s
explanations for the deficiencies in IESI"S application have consistently been a variation
of the fol].oudn.g: The Bxecutive Director declared our application technically complete,
and we included the information required by the rules (regardless of whether that

Information was accurate), so we deserve to have our permit granted. What is missing

from IESI’s and the City’s arguments, however, are references to evidence indicating that

what is included in the application corresponds.to the actual conditions of the proposed
landfill site. The reason is that the application does not accurately reflect actual site
conditions. And when an mmportant groundwater resource is at nisk, as it is in this case,
such a misrepresentation is significant and likely to lead to dire results if not corrected.
Yet, IESI and the City stubbomly continue o argue that actual conditions are not
Important, so long as IBSI has filled in all of the blanks in its application.

IEST has mischaracterized Two Bush’s motives in contesting this application,
suggesting that Two Buysh is not co:ncérn.ed about environmenta] protection, but only
wishes to defeat this permit irrespective of technical merit. The City similarly dismisses
Two Bush’s contentions as “NIMBY" arguments. Perhaps if TBSI and the City had
acknowledged that the neighboring residents have no source of water supply other than
water wells, and that inany of these water wells draw water from the Pennsylvanian

aquifer, they would appreciate the concerns shared by the members of Two Bush. Their

concerns stem from the fact that IRST hag performed a grossly inadequate site

characterization, is completely unaware of or unwilling to recognize the existence of the

Pennsylvanian aquifer in the area of the proposed léndﬁll, has failed to appreciate the fact

1o
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that nearby residents rely on groundwater from the Pennsylvanian, and has proposed no
groundwater monitoring for this important aquifer. These concerns can hardly be
described .as NIMBY concerns.

In snm, both Two Bush and the ALY appear to agree that the évidence presented
during the hearing reveals that Stratym 11 consists of both Pennsylvanian and Trinity
aquifers. The evidence submitied by IEST supports the findi ng that groundwater flow in
Stratum II is not limited to the north and east, as IESI contends. Rather, the presence of
the Pennsylvqnian and [EST's own potenﬁo.ﬁmetric surface maps demonstrate that
groundwater is likely to move to the west and south as well.

By contrast, there is no evidence in the record that the Pennsylvanian aquifer “
exists only undemeath Stratum I11. To the contrary, the evidence supports the finding
that the Permsylvanian is recharged by the Trinity aquifer. Tn other words, the aquifers
are interconnected; they are not separated by an aquiclude.

And finally, because [ES] proposes 1o place monitoring wells only in the northern
and eastern boundaries of Stratum II, its groundwater protection system is inadequate.
The monitoring wells will not detect contaminants in the Pennsylvanian becayse the
groundwater in the Pennsylvanian flows to the west. Therefore, IESI’s application is not
adequately protective of human health and the environment, and it should be denied.

IL. Reply to Exceptions regarding identification of nearby wells

Both the City and [ESI object to the ALJs findings that IES] failed to identify and

evaluate nearby wells. Amazingly, TESI’s proposed finding of fact no. 205 states: “The

Application further identifies all the wells located within 1 mile of the permit boundary.”
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[EST argues that the issue of whether it adequately identified and evaluated all water
wells turns on the meaning of the word “adequate.” According to IEST, the term
“adequate” must be determined in light of the TCEQ’s regulations, policies, and
precedent, which are the nltimate guide to which the Applicant and TCEQ must look.
The City makes a similar argument. These arguments can be boiled down to the
following: Pay no attention to the actual conditions at the proposed site; actual
conditions have no place in the analysis of whether an adeqjuaﬁe analysis of nearby water |
wells was performed.

Instead, IESI and the City argue that the rules and Commission precedent allow an
applicant to ignore the fact that several residences surround the proposed landfill site, and

“there is no public water supply for these residences. They argue that a professional
geologist is allowed to apply his seal to assertions and conclusions that have no basis in
reality. This simply cannot be what the Commission intended in promulgating its ruleg,
nor what the Legislature intended when.'promul gating its statntes. This interpretation of
the rules certainly js not consistent with the State’s policy of protection of groundwater
resources and human health and the environment.

The evidence presented in this case overwhelmingly supports the AL)’s Findings
of Fact Nos. 124 fhrough 130. Indeed, neither YBSI nor thq City argues that thes¢
findings are untrye. T hey simply do not want these findings to be made a part of the
Order. But that is not a proper rationale for overturning factual findings, especially
where, as here, the cvidénce clearly supports those findings. A short synopsis of that

evidence follows.
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The information included in the Application regarding water wells was
remarkably sparse. The Application identifieg only 5 wells, 2 of which are within the
permit boundary and unused.' An additiona 3 wells ate mentioned, but no information is
provided about them.> Jn fact, these are described as “possible wells. ™

Mr. Snyder testified that in compiling the water well inform ation, “a diligent
attempt was made to identify water wells or water well equipment on properties within
one mile of the site.”™ He relied on a water well search firm to make this dilj gent attempt
at identifying water wells, but he could not recall which search. firm he used.® Nor could
he recall whether he provided specific instructions about how to conduct the search for
water wells.5

Mr. Snyder then testified that he believed that one of his staff members verified
the results that were provided by this unknown search firm by checldng the Water
Development Board database.’ Finally, Mr. Snyder himself visually inspected the area
(one assumes the area he referred to is the area within one mile of the property boundary,
but that is not clear from the re::ord),' by driving around on roads that were accessible and

looking for evidence of an active water well.?

' Ex. App.-100, p. 4-6,
e} ]d .

Ex. App.~100, p. 4-7; see also Figure 4A.5,
Ex. App.-7,p. 9, Il. 2-4.
fzrvzpao,usn;

Tr.V.2,p.3111.3
T V.2 ,p 31,10 18—25p32 . 1-5..
P Tr. V.2, p.32, 112025,
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On Cross—exa:mina.tion, Mr. Snyder acknowledged that there were possibly 25

residences located within one mile of the IESI proposed site.” He also testified that he

did not inquire of the City of Jacksboro whether jt provided water service to thesc

residences.'’ In fact, he made NO inquiries or assumptions about where these residences

acquired their water." As M. Snyder explains it, he has “never known for sure how

people get their watc:r.’”‘ Even if he were to observe a wmdmill, because he knows of

several people who have windmills purely for nostalgic purposes, he would be

disinclined to include in an application that a water well possibly exists in that location, '?

Inits written arguments, IBST repeatedly references “win dshield reconnaissance”

supposedly performed by Mr. Snyder. Such reconnaissance would be appropriate, and

could have yielded i tmportant information in this case. Mr. Snyder’s “windshield” search

did not involve looking past his dashboard, however. Had M. Snyder actually peered
through his windshield, he would have noticed the existence of windmills, and residences

whose water virtually surely came from groundwater wells. He did not perform any |

search that could be reasonably described as visual reconnaissance in the area. |

Dr. Kreitler, on the other hand, testified that he indeed observed “a couple

different windmills” when he visited the proposed landfill site." And he admitted that

generally, the presence of a windmil] indicates to him that a water well might be |

I'rV2p34l.181”
‘°Trvzp34u 17-21.

Tr. V.2, p. 34, 11. 22-24.
I"T1V2p35U35

, Tr.V.2,p 36,11 13-25; p. 37, 11. (-3,
" TR V.2, p. 176, 11, 10-13.
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present.”’ Dr. Kreitler even posited that many of the residents surroundiug the proposed
landfill site obtained their water from water wells.'® vet he did not question the limited
number of water wells identified iy the application.

Remarkably, M. Snyder averred, under oath, that the application “accurately and
adegquately describe[s] the location of water wells within a one mile radius of the site.”!”
Moreover, he claimed that the information included in the section addressing water wellg
was within his personal knowledge, even though he did not personally conduct the water
well search that identified the S water wells located on the Water Development Board
database.'® And he assured that the information in the water well section of the

application is “accurate,” “conservative,” and “cautions.”"

Were one to assess thig evidence, supplied by the ‘App{icant, alone, and without
reference to the evidence subm itted by Two Bush, one would immcdiatcly question
whether the water wel] mformation is indeed “accurate,” “conservative,” and “cautioys”
and whether the water well search was indeed “diligent.” Mr. Sﬁ.ydcr relied upon an

unidentified search firm, to which he may or may not have provided specific instructions

about how to conduct the search.* And he never vexified, on his own, the results of this

T V.2, p. 176, 1. 1417,

' Tr.V.2,p. 178, 1I. 2.5.

" Ex. App.-7, p. 13, II. 18-21.

8 gy, App.-7, 1. 3-7.

" Ex. App~7, p. 14, II. 20-21; p. 15,1, 1-7.
* This calls nlo queston whether the public records search for water wells was actually evor proved. In the case of
In the Matter of BMFS. Inc. Jor Spring Cypress Landfill Permir No. MS2249, SOAM Docket Na. S §2-96-1760;
TNRCC Docket No, 96-1 634-MSW; (horeinafter “Spring Cypress™), the Applicant failed to call o witness with
qualifications necessary to “prove-up” the borings performed by the company contracted by the Applicant,
Therefore, the borings were ot entered into the record for the truth of the malters asserted, but only as documents
rclied upon by experts in forming their opiniong. See Spring Cypress PFD, p. 82. Here, toa, TESI failed to even
1dentify the search firm that conducted a public records seurch of water wells. Thus, the results of that scarch havo
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search firm. He was never even curious about how the nearby residences obtained their
water, and so, he never asked the City whether it provided water to those residences.

By contrast, Dr. Ross reviewed the Water Development Board records and was
able to identify wells completed in two different aquifers within one mile of the IESI
facility boundary: the Palo Pinto aquifer (within the Pennsylvanian Canyon Group) and
the Twin Mountains or Tri nity aquifer.”! She explained that the higher yielding wells are
generally associated with the Palo Pinto Lfmestone (within the Pennsylvanian Canyon
Group).?

Finally, it is worth noting that Mr. Gale Baker, testifying for the Executive
Director, explained that jn performing a review of an application, TCEQ staff basically
determines whether the applicant has addressed the portion of the rule that requires them
to address water wells within the minimum distance from the landfill pennit boundary. ™
Staff does not gcnemlly verify that ﬂne information provided is accurate. Rather, staff
relies on the applicant to submit complete and accurate information:**

Q(Humphries): I' think you told [Ms. Perales] that yon don’t tell
professionals how to obtain the information about the
aumber of wells, you just leave it to them to do that; is
that correct?

A(Baker): That’s correct.

Q: Do you — how do you verify that their information
is correct?

little value a3 evidence. One cannot even determine whetber the search frm conducted a “diligent” scarch of the
records.

fj Tr. V. 6,p. 171, I1. 14-18.

~Tr Vo6, p. 172, 1. 13416,

2 Tr. V.7, p.34, 11 21-24,

* Tr. V. 7,p. 35,1 10-11.
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A | Basically, we are taking what they are providing us
as complete and accurate information as the rule
requires the applicant to provide.*®

To be sure, the ALJ’s findings do not impose an unreasonable burden on
applicants, requiring them to canvas neighbors to obtain water wel] data. The present
case Is not a case in which the Applicant was unable to identify water wells in the area,
even vaﬂer it performed a diligent water well search. To the contrary, any professional
should have been aware of the presence of water wells. Bven a layperson might have
guessed that nearby residences mugt have water wells if there is no public water supply.
The Applicant in this case simply ign.oréd the faa;ts, |

The argument that the ALY’s proposed findings will create an unworkable standard
for the landfil] mdustry is Jikewise far-fetched. Again, this is not a case where the
information provided by the Applicant can be described as honest or accurate. Had the
Applicant at Jeagt acknowledged that water wells are likely to exist becanse there is no
public water supply, then, T.ESI ’s and the City’s arguménts might have a bit more merit.
But that is not what occurred here. Mr. Snyder never acknowledged that the nearby
residences are likely to have water wells. Mr. Snyder stubbornly characterized his water
well analysis as diligent, accurate and conservative, even though he could provide
virtually no information regarding the firm that searched the public records. The standard
that should apply here is that an applicant should conduct a professional‘wa.tcr well

analysis and provide accurate mformation about the existence of water wells.

HTr V. 7.p.34,1.7 - 17(Testimony of Gale Baker, TCEQ Geoscientist).
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Finally, the City’s argument about revoking tbe Executive Director’s
determination of techuical complctencss 1 nothing more than ared herring. Neither the
ALJ, nor protestant, questions the Executive Director’s previous fi nding that IBSI’s
application included information regarding surrounding groundwater wells. This is not
simply an issue of the completeness of the materials provided, but also an issue of the

- accuracy of the materials provided, which the Commisgion is not simply allowed to
consider, but must consider. A declaration of “technical completeness™ is simply g
conclusion that facts have been provided, not a judgment that these facts are correct.

The hearing provided an opportunity to go beyond acceptance of IESI’s
representations, to actually evaluate the accuracy of the information presented by IEST.
The evidence presented during the hearing established that TESPs application provided
inaccurate mformation to TCEQ regarding the existence and character of local
groundwater wells that IESI knew was contradicfed by the obvious facts on the gronnd.

| - IEST’s and the City’s arguments regarding technical completeness places the
Commission in an absurd catch-22 never intended By any statute. First, IES] would have
the ED’s mere decision on tcchnicﬁ] completeness be treated as a final Judgment on the
accuracy of the materials in the application, even though the ED at that point has no
means to judge the accuracy of the factual information contained in the application.
Then, IEST would prohibit the Commission from considering the accurgcy of the
mmaterials contained in the application after the Commission has had the opportunity 1o
gather information through a contested case hearing that is specifically intended to

develop information on disputed questions of fact presented by the application. This

10
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“Heads I win, tails you lose” approach renders the contested case hearing process
meaningless.

The administrative law judge properly evaluated the overwhelming evidence in
the record to conclude that YEST had grossly under-represented the number of nearby
groundwater wells. Evidence establishing the presence of water wells in the vicinity of
the landfill included direct testimony from several area landowners regarding their own
wells,*® TEST’s own information regarding the Iocation of nearby hvou.se:s,27 IESI’s own
admissions regarding the reagonable expectation that these houses used groundwater,?*
state well reports, ** a field survey,” and a map of area wells compiled by the Texas
Water Development Board®! (which is not hearsay).”® IESI has the burden of proof, and
IESD’s witnesses did not dispute the presence of these wells. >

1EST may object that actually communj ca.ﬁ_n g with residents would compromise
the secrecy of its plans, and IESI may feel comfortable implying that rural Texans are
violent by nature, but the TCEQ’s long-term public interest in ensuring that a permit is
based on accurate information outwe;i ghs any short-term private interest IEST may have in

hiding its intentions from the public,

* Bx. P-1 (Testimony of Marjorie Anderson), p. 2; Ex, P-3 (Tesimony of Leona Moxley), p. 1-3; Ex. P-6 ,
(Testimony of Dr, James H anderson), p. 3

YTR.V.2,p.34, 1.8~ 12 (Tesumony of IEST expert Michael Snyder).

**TR. V. 2,p.34, 1,25 -p.35,1.3.

¥ Bx, P-8l,

" Ex. P-8H.

¥ Bx. P-RE (Figure 14 in Texas Water Development Board Reporr 308),

* All of this evidence is more relevant 1o the issue of whether TESI adequately idemtified water wells than the

wells was evop an issue in each of those cases.
v 2, P- 42, L 8(“I’m not disputing that they are there. Iam just sayin g that I don’t have personal loowledge
ofit.”) ( Testimony of Michael Snyder).

1
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As noted in Protestant’s exceptions, [ES)’s failure to identify these wells is not
simply a technicality. These wells provided key information regarding the presence and
characteristics of the Peansylvanian aquifer that myst be considered in designing a
protective groundwater monitorin & system at the proposed site. ** Because IES] did not
include these wells, and consider the information they show, IEST wrongly assumed that
groundwater flow will be uniformly to the northeast, and would be in the Trinity
formation.

II.  Reply to exceptions regarding evaluation of stratigraphy and identification of
aquifers

A review of the City’s and [EST’s exceptions regarding this issue reveals that both
parties, again, fail to acknowledge the actual conditions at the site. As the evidence
during the hearing revealed, and as the ALJ acknowledged in several of her findings,
Stratum II underneath the proposed landfill site consists of bpt'h. Pennsylvanian and
Trinity Aquifers. Because [EST failed to account for the presence of the Pennsylvanian in
Stratum I, it failed to prove the direction of groundwater movement in Stratum II.

The thrust of YESI’s exceptions seem to be that what it called the Pemsylvanian
Aquifer is not relevant fo the protectiveness of the landfill. To be c| ear, in its application,
TESI characterized the Pennéylvanian as ;1n aquiclude, and a barrier to groundwater
movement.>* IBS] interpreted the site specific data based on this assumption, and the

design of IES)’s groundwater monitoring system was based on this assumption.

T v, 6, p. 192 (Testimony of Dr. Lauren Ross); Bx. P-7,p. 13, 1. 23-26 (Tesimony of Pierce Chandler);
3 See, e.g. Direct testimony of Michae! Snyder ar p- 12, [ 19-21 (*Thesc [Pennsylvenian] formations are not known
to yield significant quantities of potable groundwater and serve as ap aquiclude to the overlying Cretacsous Sends.”™)

12
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In its latest filings, IRST appears to concede that the Penngylvanian may be a
water-bearing unit, but now, TES] argues that the Pennsylvanian aquifer exists only below
Stratum II. Again, IBST fails to recognize the presence of thp Pennsylvanian in Stratum
II. Were IEST to acknowledge that the Pennsylvanian is present in Stratum I] and that it
is recharged by the Trinity, it might then realize that proper characterization of the
Pennsylvanian Canyon Group is not simply an “academic discussion” that has no effect
on the design of the groundwater protection systems.

To be sure, Two Bush will not attempt to contest IBSI’s site specific data here.
There is no need to. The site-specific data is more consistent with Protestant’s
conclusion that the landfill is underlain by both the Trinity and Canyon gr§11ps, th.a.ﬁ with
IESYI’s theory. A review of JEST's own evidence reveals that the ALLI’s findings
regarding Stra.mm 11 are correct, and IEST siniply misread its own data.

The deeper Stratum IT sands probably straddle the'mterlhce between the Trinity
Twin Mountains formation and the Pennsylvanian formation.’® This interface would then
be above the Stratum IIJ aquiclude. IES] assumes a relatively uniform flow of
groundwater in Stratum I towards the northeast, consistent with Stratum II being entirely
in the Trinity formation. Yet, some of the highest potentiometric readings are located at
the southeastern corner of the site 7 IESI’s assumption that groundwater flow is to the

east is flatly contradicted by these high potentiometric reads ngs in piezometers installed

*Te V. 6, p. 180, 1, 14— 19:

Q( Perales): So would Stratum T — would you say that’s part of the group formation or layer,
or does it include more thaa one group or formation or fayer?
A(Ross): T think if you Jook ar their boring logs, you wouwld have ta conclude (hat it -

straddles the T'win Mountaing and the Pennyylvapian
"Tr. V. 6,p. 191,12 5.

13
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on the eastern edge of the site, and the consistently lower potentiometric reading at we]]
D-20 on the soqthem border of the site.*® In this manner, YEST g Justification for its
groundwater monitoring system requires it not only to discard the status of the
Pennsylvanian as an aquifer, but also to simply discard the data from boring D-20, one of
only five piezometers providing information on Statum TI.

More specifically, Applicant’s piezoraeter data, which was rather sparse, does not
support IEST’s assumptions. JES] corapleted only six successful piezometers within
Stratum II. The locations of these piezometers are shown on Figure 4H.3 of the
application. They are as follows: G-5 is located in the nonhe&ﬁ comer; A-S is ip the
northewest corner, In the ceatral area, C-10 is located west of central, and D-20 is south-
central. Finaily, F-15 and F-20 are in the southeast of the landfill site. There are no
successful piezometers located in the southwést comer of the landfill site.

As an initial matter, it seems that six pjezoincters is far too few to glean vsefi
information about groyndwater ﬂpw in such a complex environment and over a tract of
275 acres. Nevertheless, a review of the data provided by IEST leads one to conclude that
IEST’s assumptions about groundwater flow are much too simplistic and unsupported by
the evidence.

Admittedly, in the north and northeast portions of the landfill site, TESI’g

assumptions appear to be supported by the piezometer data. G-S has a low

T V. 6, p. 191,117 -24.
* Althon gh in some figures, A-20 potentiometric surface elevation, this piezometer was in fact dry. See Yig. 4H.3.

14
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potentiometric surface measurement, and so groundwater is likely to flow towards the
northeast there,

But a comparison of the data points on the potentiometric surface map, such as on
Figure 4H.3, reveals that D- 20 also has a relatively low water level, suggestmg that
groundwater is also likely to flow toward D- 20 from higher water levels 8, such as C-10, F-
15, and F-20. In other words, at least in the soyth- central portion of the site, groundwater
flows towards the south and west . Stratum I,

As Dr. Ross explained. the two low points, G-5 and D-20, straddle the line
between A-5, F~15,'a..nd F-20, meaning that the direction of groundwater flow does not
clearly flow only to the northeagt.

Moreover, it is urﬁ-ikely that F-15 and F-20, which are in the eastern section of the
landfill site, are the discharge points for groundwater. These two points are located east
of D-20. F-15 and F-20 would have shown a lower groundwater level if they were
indeed the discharge points.*

In short, IESI"g potentiometric surface data shows that groundwater is likely to
flow to the northeast towards G-5, as agsumed by IEST. But it ig also likely flowing to fhe
south and west, toward D-20. And IEST failed to account for this.

Finally, it is worth mentioning that parts of the proposed landfill will be excavated

into Stratum I1.* ~ Thus, contrary to IBS]’s musmgs an accurate charactcrlzatlon. of the

- aquifers in Stratum I1 and the direction of groundwater flow is essential. Were a leak to

O T v 6, pp. 190 thru 192,
' See Figure 4C 3.

15
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occur in those parts of the landfill excavated directly into Stratum 11, all of the proposed
monitoring wells proposed for Stratum IA wounld provide little comfort,

Similarly, IES] faﬂed to acknowledge the significance of the Pennsylyanian
aquifer in this part of Jack County. Recognition that the Pennsylvanian is a regional
aquifer, instead of an aquiclude, has significant consequences in evaluating the
consequences of granting I'SI’s application.

In 1988, Philip Nordstrom compiled a report for the Texas Water Development
Board entitled, “Occun*cn.ce and Quality of Ground Water in Jack County, Texas.”"
While this report would seem relevant, IESI’s expert failed to use it in evaluating the
presence of regional aquifers, dismissed it as virtually irrelevant since they considered it
“local” instead of “site-specific” or “re‘gional.”“ In this report, the wells mapped in Jack
County were predominantly completed into the Penns ylvanian aquifer. In fact, the
evidence showed wells to the east, west, north, and soutli of the site completed into the
Pennsylvanian aquifer.* | |

The exceptions filed by the City of Jacksboro and IEST continue to mischaracterize
the information contained in the available references. The City in its Exceptions has
misquoted and misconstrued the Nordstrom report in several respects. The City first
repeats a partial quotation [Nordstrom, p- 63] that “overall quality of groundwater for

domestic use is fairly poor.” But this quotation referred to the Pennsylvanian Canyon

** Ex. P-8E.

Y Ir.V.2,p.27,121-p.29, 1, 22, ,

** See Attachruont A to this Brief, Ex. P-§ (Figure 14 from Texas Water Development Board Report 308:
Oceurrence and quality of groundwater in Jack County, Texus) Protestants note that such information is legally nor
considered hoarsay. See alsa testimony of Pierce Chandler, “I am saying that the fact that there are numerons welly
in the Pennsylvanian and a1l sides of the site, tho Pennsylvanisn appears 1o be the aquifer — the aquifer that most of
the surrounding area relies o
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- Group formations over the entirety of Jack County. The preceding unquoted sentence
stated that “About 43 percent of the samples exceeded the upper recommended limit of
1,000 mg/l for domestic purposes.” Of course, this means that 57% of the samples were
of acceptable quality. And if Nordstré)m’s Figure 23 is examined, all of the Canyon
Group samples taken from wells in the southeastern part of Jack County, near the landfill
site, had dissolvcd-soii ds content of either 0-500 mg/1 or else 501-1.000 mg/l, so that the
water from all of these nearby wells were acceptable for domestic use.

This is consistent with what residents in southeastern Jack County already know.
Groundwater in this area, supplied mostly by the Pennsylvanian aquifer, is of excellent
quality. Had the City inquired of the residents about the quality of their groundwater, the
City would have realized this fact.

The City also misquotes Nordstrom that “groundwater ﬁ'om the Canyon Group is

' not suitable for extensive irrigation practices.” The City omitted the qualifier
“Generally,” at the beginping of Nordstrom’s sentence. As before, this analysis by
Nordstrom applied to the entire Jack County, while the souﬂaca;stem portion of the county
near the landfill site happens to lie where the minority of Canyon Group water is suitable
for urigation. (On p. 67, Nordstrom reports that based upon residual sodium carbonate,
only 62% of the countywide samples were above 2.5 mg/] and unsuitable for irigation.)

The City then goes on to misquote Nordstrom’s quote of Bill Dennjs, stating “that
because of the poor quality of the groundwater in the Canyon Group, Jack County was
settled late or not at all.” What wag actually sai (1 was “several areas within Jack County

were settled late or not at all due to poor quality of natural ground water.” The
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distinction is significant, because southeastern Jaclk County was not one of the areas with
poor quality groundwater, and as a result, it was settled early. Protestants can only wish
that Applicant had done proper due diligence when the proposed landfill site was
selected, to choose a site that truly had poor groundwater, instead of this site, situated in
the recharge zone of the Trinity and Pennsylvanjan aquifers.

Finally, the City goes on fo assert that “Nordstrom concluded that Pennsylvanian
formation water should not be used for domestic purposes or for irrigation purposes.”
Protestants can locate no such statement frorﬁ Nordstrom. On the cited page, Nordstrom
is discussing the Cisco Group, which is generally not relevant near the landfill.

Protestants would observe that the reason that the Pennsylvanian Canyon aquifer
water is of higher quality in southeastern Jack County than it is elsewhere in the County,
1s because in this part of the county the Penn.sylva:nian 15 overlain by the Cretaceous
(Trinity aquifer) sediments, from which they may be recharged. This is why it is so
serious that Applicant completely ignored the Penngylvanian aquifer, and neglected to
delineate the recharge areas within five miles of the Jandfill site, and neglected to
determine the hydraulic connections which must exist between the Trmity aquifer and the
Pennsylvanian aquifer. And this, in essence, is why the ALJ is completely correct in her
:["mdings of fact.

The ALPs Findings of Fact regarding the importance of the Pennsylvanian
formation as a source of groundwater in the region, and as to the failure of the Applicant
to identify it as a regional aquifer, is well supported in the Record. Nordstrom’s Texag

Water Development Board report supports Findings 139 and 140, In fact, among the
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very few water wells identified by IESI, both of the wells with Tracking Nos. 1957404
and 1957405 were completed into the Pennsylvanian, according to the TWDB Database,
although only the former well is so noted in fiie application.
IESI implies that Protestant’s experts Dr. Ross, and Mr. Chandler, approved of

Mr. Snyder’s reliance of the publication Aquifers of Texas as his sole resource in
determining regional aquifers. In fact, both of these witnesses stressed that this document
was only one of several references that should be consulted in determining the presence
of a regional aquifer.*

The Conumission has never treated Texas Water Development Board’s publication
Aquifers of Texas as limiting the formations eligible to be considered regional aquifers,
If this were the case, 30 ‘TAC § 330.56(d)(4) would merely make reference to this
document, instead of requesting a range of information related to this determination. The
listing of an aquifer in that publication is certainly an indication that that formation is an
aquifer, but this does not exclude other formations. The TCEQ has even gone so far as to
recently rule that a formation listed in that publication as an aquifer is not a regional
aquifer.*® It would be absurd to take the position that an applicant is allowed to question
the delineations of this document when it will result in less protection for the

environment, but prohibit protestants from supplementing the information in this

document to demonstrate the existence of additional aquifers either warrantng protection

or altering the hydrogeology in an area.

“Tr. V.6, p. 100 (Rass): Tr, V. 5, p. 111 (Chandler).

*In the Matrer of the Application ofRegional Land Management Services, Lid. for Permit No. MSW-2286; TCEQ
Docket No. 2003-0729-MSW.,
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Likewise, IEST dismisses the presence of the Benson Springs within 1000 feet of
the Jandfill site to a debate of whether fhis is nu;y a “spring” or merely a “seep.” And it
once again argues that becanse the rules do not specifically require YBSI to i dentify all
springs, it is of no consequence that IBST’s information regarding springs in its
application was inaccurate. But the presence of springs is indeed significant to TBSI's
groundwater analysis. More to the point, the fact that water is flowing out of the ground
under natural conditions provides important information regarding the hydrologic
conditions at that location, whether at any particular time it is best called a seep, a spring,
or a fountain. This is consistent with the ALI’s observation that "If Applicant's search
had beén more thorough, Applicant would have gathered valuable information abc‘mt
those aquifers.""’

For example, IEST makes light of the fact that Mr. Snyder changed his testimony on,
the stand at the hearing to retract his testimony that no springs existed in Jack County to
the opposite claim that springs existed in Jack County, but not in the area of the landfill.
This was Mr. Snyder’s core testimony on a fundamental issue in the case. Had this
mndeed been a typographical error, IESI could have, and should have, easily corrected it
with an errata to alert the parties that Mr. Snyder did not stand behind this fundamental
piece 6f his testimony. If Mr. Snyder did not notice this “error” until the day of his
testimony, then his attention to the details in this case is highly questionable.

In truth, it was not g typographical error, but instead the pre-filed testimony reflected

Mr. Snyder’s poor review of the relevant references, which Protestant’s experts had

! Proposal for Decision, arp. 11,
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called him to account for. After thig manipulation of his testimony, the remainder of Mr.
Snyder’s live testimony consisted largely of a bob-and-weave act wherein he denied that
windmills might indicate the presence of groundwater wells, he said he didn’t lmow
where people got their water, and he made an odd argument that the TCEQ was not
interested in well information from Texas Water Development Board if it was contained
in studies focused on Jack County sincé such reports in Ius mind were “local” instead of
“regional” nor “si.te—spcciﬁVc.”"'8
IV. PROTECTIVENESS OF GROUNDWATER MONITORING SYSTEM
IEST’s has not adequately characterized the underlying geology at the site to

| design an adequately protective groundwater monitoring system. As discussed above,
TESI’s assumption that groundwater beneath the entire site will flow to the northeast is
inconsistent with the nature of the Pennsylvanian as an aquifer, and inconsistent with the
groundwater flow patterns revealed by the site-specific potentiometric readings. IESI
repeatedly asserts that its permit should be granted because it is protective of
groundwater, even though the information forming the basis of its groundwater
monitoring system design was wrong, The AL.T’s finding that TESI met its burden of
proof with regard to the groundwater monitoring system is a stark non sequitur to the
ALDs findings regarding [ESI’s failure to properly evaluate area groundwater wells, and

. IESI’s total mischaracterization of the Pennsylvanian as an aquiclude, when it is in fact

an aquifer.

“TrV.2,p.27,121-p. 29,1 22,



Received: Oct 5 2008 04:50pm
0CT-05-2009 MON 04:47 PM LOWERRE FREDERICK PERALE FAX NO. 5124829346 P, 24/27

The potential for groundwater contamination to leave the site by flowing to the
west in the Pennsylvanian materials clearly exists, and many residents draw their water
from the Pennsylvanian aquifer to the west of the sife. Yet, IESI has only no monitoring
wells on the western side of the site. With so little monitoring on the western side of the
site, it cannot be said that IEST has developed an adequately protective groundwater
monitoring system.

V. Exceptions to ALJ’s Recommendation Regarding Transcript Costs

Protestant disagrees with the ALY's recommendation to allocate 25 % of the
transcript costs to the Protestant. The Commission is to consider the following factors in
assessing transcript costs:

(1) the party who requested the franscript;

(2) the financial ability of the party to pay the costs;

(3) the extent to which the party participated in the hearing;

(4) the relative benefits to the various parties of having a transcript;

(5) the budgetary constraints of a state or federal administrative agency participating in
the proceeding;

(6) m rate proceedings, the extent to which the expense of the rate proceeding is included
in the utility's allowable expenses; and

(7) any other factor which is relevant to a just and reasonable assessment of costs.*

In this case, both IESI and the City of Jacksboto are in a superior position to bear
the financial cost of the transcript. These entities both have significant budgets dedicated
to addressing solid waste issues. TBCAG is a local citizen organization wholly funded
by donations from individuals and families. As for participation in the hearing, TBCAG

engaged in cross-examination reasonably related to the issues raised in the cage n

exercising its right as citizens to scrotinize the proposed construction of a new facility

30 TAC § 80.23(d)(1)

o
o



Received: Oct 5 2009 04:50pm
0CT-05-2009 MON 04:48 PM LOWERRE FREDERICK PERALE FAX NO. 5124829346 P. 2b/27

near their property that will be in existence for sixty years. The City made the
discretionary and highly unusnal decision to partici pate in an effort merely to buttress
IESD’s case. This decision only compounded the transcript costs for all of the parties as a
result of the City’s repeated friendly cross-examination. It is a poor reflection on the City
of Jacksboro that it would delegitimize the right of the public to exercise their due
process rights to participate in a permitting decision by the TCEQ. Respect for this right,
an effort to avoid a chilling effect on public participation, and recognition of the potential
financial benefit that accrues to an applicant from a permit hearing, is the reason why the
TCEQ has historically avoided the assessment of transcript fees against protestants.

As for the benefits to the parties of having a transcript, it is important to note that
TES] chose the company to create the transcript, Its selection of a poor-quality
transcription service only compounded the effort required of the parties. IESI created
problems from the start by hiring a court reporter in Jacksboro for one day to cover a
two-day hearing, leading to confusion by the reporting service. As for the benefit of the
transcript to the parties, the transcript of the hearing was produced much Jater than
normal, and the transcript eventually providcd (1) lacked the normal pagination system,
(2) lacked the normal line numbering system, and (3) lacked a proper table of contents. I
nothing else, TBCAG should not be forced to pay for éubsta.ndard work that it would not
have allowed if TBCAG had been allowed mput into the hiring process for the court
reporter. Further, the existence of the transcript has enabled the permiiting process to
move forward, from which 1BSI stands to gain considerable economic benefit in the form

of a long-term income stream from the landfil].
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For these reésons, Protestant respectfully prays that transcript costs be assessed
50% to IEST, and 50% to the City of Jacksboro.
Prayer

WHEREFORE, PREMISES CONSIDERED, Protestant asks that the Commission deny

Respectful y sybmitte M
By:

Eric A‘Tlmon
Texas Bar No. 24031819

the permit.

Marisa Perales
Texas Bar No. 24002750

LOWERRE, FREDERICK,
PERALES ALLMON &
ROCKWELL

707 Rio Grande, Suite 200
Austim, TX 78701 -
Tel. (512) 469-6000
Fax (512)482-9346
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By my signature below, I certify that on this Sth day of October, 2009, copies of Two Bush
Community Action Group’s Reply to Exceptions to the Amended Proposal for Decision
were served upon the parties identified below via facsimile transmission, electronic mail, hand
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delivery and/or U.S. Postal Mail.

FOR THE APPLICANT:
William Moltz

Janessa Glern

Moltz Morton O'Toole, L.L.P.
The Littlefield Building

106 E. 6th Street, Suite 700
Austin, TX 78701

Tel. (512) 439-2170

Fax (512) 4392165

FOR THE EXECUTTVE DIRECTOR;

Authony Tatu, Staff Attorney

Ron Olson, Staff Attomey -

Texas Commission on Environmental
Quality

MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Tel. (512) 239-0600

Fax (512) 239-0606

FOR THE PUBLIC INTEREST
COUNSEL:
Scott Humphrey, Attorney

Texas Commission on Bnvironmental ,

Quality

Public Interest Counsel, MC-103
P.O. Box 13087

Austin, Texas 78711-3087

Tel. (512) 239-6363

Fax (512) 239-6377

Marisa Perales

FOR THE CITY OF JACKSBORO:
Kerry Russell

Russell & Rodriguez, LLP

1633 Williams Drive

Building 2, Suite 200

Georgetown, Texas 78628

Fax (866) 929-1641

FOR THE CHIEF CLERXK:

Ms. LaDonna Castafiuela

Texas Commission on Environmental
Quality

Office of the Chief Clerle, MC-105
P.O. Box 13087

Austin, Texas 78711-3087

Tel. (512) 239-3300

Fax (512) 239-3311

FOR HONORABLE SARAH G. RAMOS:

Judge Sarah G. Ramos

State Office of Administrative Ig%aringés

300 West Fifteenth Street, Roofr504 o

Augtin, Texas 78701 ==
Tel. (512) 475-4993 =2
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LOWERRE, FREDERICK, PERALES,
ALLMON & ROCKWELL

707 Rio Grande, Suite 200
Austin, TX 78701
(512) 469-6000 Phone
(512) 482-9346 Fax

October 5, 2009
Via U.S. Mail

Mas. La Dopna Castafiucla

Texas Commission on Environmental
Offrce of the Chief Clerk, MC-105
P.O. Box 13087

10 AHO

Quality

R

:c:;} ‘{i
Austin, Texas 78711-3087 =
Re: SOAM Docket No. 582-08-1804; TCEQ Docket No. 2007-1302-MSW;

Application by IEST TX Landfill, L.P. For MSW Permit No. 2332,

Dear Ms. Castafiuela:

_ Two Bush Community Action Group (“Two Bush™) files the enclosed ori ginal and seyen
copies of its Reply to Exceptions to the Amended Prope

sal for Decision. Please contact me if
you have any questions or concerns.

Sincerely, /
Marisa Perales

cc: Certificate of Service



