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Dear Mr. Trobman:

State Office of Admmnistrative Hearings (SOAH) Administrative Law Judge (ALJ) Carol Wood
presided over this case ind prepared the Proposal for Decision (PFD). But as you know, she has left
employment at SOAH. For that reason, this case has been reassigned to me to review the exceptions to
the PFD that the Executive Director (ED) filed. The Respondent, Wayne Orsak, filed no exceptions.

The ED agrees ithat Judge Wood correctly found the facts. He argues, however, that she
incorrectly found that tthose facts did not show that the Respondent had commuitted the alleged
violation of 30 TEX. Abmm. Copg (TAC) § 330.15(c). Except as otherwise authorized, that rule
prohibits a person causﬂng, suffering, allowing, or permitting the dumping or disposal of municipal
solid waste (MSW) withput the written authorization of the commission.

|

I recommend thja-t the Commission overrule all but one of the ED’s exceptions. The ED
suggests adding a new finding of Fact (FOF) that states, “The Executive Director has smce reduced
the requested administrhtive penalty to $1,218 based on the concession that the saw logs were not

waste,” I agree that shoﬁlld be added, but as a new FOF 19, rather than as a replacement for FOF 18, as
the ED suggests, U

The heart of thel dispute is determining whether the three loads of brush that the Respondent
brought to Melvio Henderson’s property in 2001 or 2002 were solid waste. The Respondent brought
the brush there so that Mr. Henderson could use it to burn the tree stumps and logs that Mr. Henderson
had bulldozed to clear bis land. That point is not in dispute.

|
The ED claims that the brush was solid waste, as defined by 30 TAC § 330.3(145), becaunse it
was rubbish, discarded gnaterial, or both. I disagree.

{
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One cannot know that sormething is rubbish until one first knows that it is solid waste. That is
because 30 TAC § 330. 31(130) defines rubbish as a type of solid waste. That rule states that rubbish is
“Nonputrescible solid whaste (excluding ashes), consisting of both combustible and noncombustible
waste materals, . ..” Sé the ED is incorrect to argue that the proof that the brush was solid waste is
that 1t was rubbish

Was the Rcspouﬂent s brush dlscardcd hence, solid waste? That is a closer question. As
defined by 30 TAC § 336.3(38), discard means:

To abandon a mhaterial and pot use, re-use, reclaim, or recycle it. A material is
abandoned by beﬁng disposed of; burned or incinerated (except where the material is
being burned as ia fuel for the purpose of recovering usable energy); or physically,
chemically, or bislogically treated (other than burned or mcmcmted) in leu of or prior
to being disposed: :

The ED argues that the Respondent discarded the brush when he- brought it the Henderson
property to be bumed aud for no other purpose. But there was another purpose. The brush was not
sunply ignited. Instead,the Respondent testified, without contradietion, that he brought the brush to
the Henderson property so that the brush could be used to burn the logs and stumps cleared and still on
the Henderson property. In other words, the brush was bumed as a kind of starter fuel.

“Was the brush’s use as a fuel a way to recover energy? It seems to me that it was, It would .
appear that the brush was vsed to generate heat, or thermal energy, to ignite the larger logs and stowops. -
For that reason, 1 conclude that the Respondent’s brush was not discarded. .

As the ED com*.dltly notes, one of the Commission’s outdoor-burning rules allows the on-site .
burmmg of brush by the dwner of the pmpert}l or any other person authorized by the owner, when the
material is generated only from that property.” This leads the ED to argue that the outdoor burning of
the Respondent’s brush dn Mr. Henderson’s propcrty was prohibited; hence, the brush must have been.
solid waste. S

The problem withi that argument is that it is taking prohibitions from two different programs—
solid waste and air—and- acting as if the Respondent committed all of the prohibited acts. There is no
evidence or allegation ithat the Respondent bumed the brush, only that he brought it to the
Mr. Henderson’s property for burning as a starter fuel. Nor does it follow that the violation of one rule

- by one person proves that another person violated another rule from another program.

Sincerely,

Jfsa G(W

William G. Newchurch
Administrative Law Judge
. WGNml )
cc: Attached Service List

i

' 30 TAC 111.205(4).
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ERNEST WAYNE ORSAK
EAST TEXAS TREE SERVICE
P.0. BOX 1264

CRYSTAL BRACH, TX 77560
(408) 284-0387 (PH)

EAST TEXAS TREE SERVICE

xc: Docket Clerk, State Office of Administrative Hearings
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