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BLACKBURN CARTER
A Professional Corporation
Lawyers

Charles W, lrvine

James B Blackhurn, 4709 Auxtin
Ihbieblickbumeirter.com auston, Texas 77004 chilesfrbinehburnerter com
Tele . 1 5724-1017
Moy W, Cyrer i L‘]“P]f,“m' 17 Ij‘1 ),;\.‘1, “,)!" Adam M. Pricdunn
i Telelin (7 (3) S21-8168 alvwdnimiobbaghbomeaner eom

malec ek bumenrter com
wawvw hlackbumicarier.com

June 3, 2009

Via Facsinile: (512) 239-3311

& Federal Express

LaDonna Castaniucla

Texas Commission on Lavironmental Quality
Office of Chicf Clerk, MC-103

12100 Park 33 Circle

Austin, Texas 78753

Re: TCEQ DOCKET NO. 2007-1774-ME8W; SOAH DOCKUT NO. 382-08-2178;
Application of TBTT Waste Systerns of North America, Inc, I“umil No. 1447A

Dear My, Castatiuela:

Pursuant (o Administrative  Law Judge William G, Newchurch's May 8.0 2009
correspondence and Proposal for Decision (PTD) issued in the above referenced matier, enclosed
arc an oripinal and seven copies ol Protestant Northeast Neighbors Coalition’s Ruspurmu to
Dixceplions (o the PFD. All parties of record have been copicd pursuant to the Certificate of
Serviee ottached to the document

Thank wm for your assistance. Should you have any questons. please feel free o call me
al (713) 52410

Sincerely.,

31, /\(T\BUR\I CARTER.P.C.
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TCEQ DOCKETNO. 2007-1774-MSW
APPLICATION OF BFT WASTL BEFORE THE STATE OFFICE
SYSTEMS OF NORTIH AMERICA,
LLC FORA MAJOR AMENDMENT
TOTYPE T MSW PLERMIT NO. MSW-
14474

O
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ADMINISTRATIVE HEARINGS
NORTHEAST NEIGHBORS COALITION'S RESPONSE TO EXCEPTIONS TO TIIE
ADMINISTRATIVE LAW JUDGE™S PROPOSAL FOR DECISION AND ORDER

TOTHE HONORABLEE ADMINISTRATIVE LAW JUDGE:

COMLE NOW Northeast Neighbors Coalition and aligned Parties (collectively “NNC™)
and file this Response to Excepnons filed by the Applicant, BFI Waste Systems ol North
Amcrica, LLC (Applicant™ or BT, and the Usxecutive Director of the Texas Commission on
Environmental Quality ("ED™). NNC continues o respectiully  request that this permil
application for Type T MSW Permiit No. 1d47A be denied, Towever, in [Hing this Response, we
respectlully request that the position ol the Applicant. (o retain operating hours 24/7, be rejecied.
and that the EID support the Administrative Law Judge's (CATIT) recommendation thal the
operating hours be adjusted.

The ALY has proposed that;

The waste acceplance hours may be anytime belween the howrs ol 7:00 wany, ond

7:00 p.m.. Monday through I'riday. Waste acceptance hourg within the 7:00 a.m.

to 7:00 p.o. weekday span do not require other speeific approval. Transportation

ol materinls and heavy equipment operation must not be conducted between the

hours of 9:00 p.m. Lo 3:00 a.m. Operating hours Ffor ather activities do not require

speeific approval,  The Commission's regional ollices may allow additional

femporary  waste acceplance or operating hours 1o address disasterse other
emergency situations. or other unforeseen circumstances that could result in the
disruption of waste management services in the aren. The [acility must record in

lhe site operating record the dales, times, and duration when any alternative
operating hours are ufilized.
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I the permit application is issucd. we respectfulfy request that the above provision be
included and we respectfully request that the 151 support this inchusion.

As the TD noted. reforred issue X g “whether the landfll's operating hours are
appropriate.”™ The Applicant claims that no one raised this ssue during the bearing. However, as
the ALJ noted in the PFID, the OPIC raised the issuc in closing arguments claiming that BT did
not carry its burden ol proving that its current schedule is appropriate. Even though the cilizens
and members of NNC did not directly bring up the issuc of limiting operating hours, through
their testinony ahout nuisance concems such ag noise and odor, they most definilely did raise the
jsste.

Additionally, Mr. Guernsey of the City of Austin suggested the operations of the Tand(ill
be Timited o daylight hours. According to the PIFD, De, Libieki, the ApplicanCs own expert,
penerally apreed that most of the ador complaints concerming the BIT facility were Tor the
evening hours, Again according o the PED. Dr. Libicki noted that the pattern ot odor complaints
is typical in that more people are at home at night to notice and complain about odors. and winds
l.t‘.l.{d to be slower at night presumably meaning that odors are not dissipated as well al night ag
during the day.l

O special interest to NNC, are the (estmonies by the citizen wilnesses. Consider the

following excerpts rom testimony by Ms, Joyee Best, Ms. Marceling Cook, Ms. Tivelvn

Q: Could you desceribe the noise problem that you marKed on Exhibit
BEST-2?
A ¢ was the back-up beeper. T specifically remember a time when my sister

wag staving with me and came and asked whal was the beeping noise that
. . W "
wake her up during the night.”

DR e 830, as gquoted ot FED w D102
TNNC Exh, BEST-1at 5,430 6,03,
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MARCELINA COOR

Q:
A

Q:
A

>

Aceord

one mile of Sunser Farms is single-family. As of July 30, 2008, there were an esummed 1.3

What kind of concerns do you have about the Landfill?

My concerns are primarily odors which are worse in cold weather, sea
gulls and buzzards. vatfic including landftll trucks cutling through the
neighborhoods, windblown trash and/or dust, noise especially fate at night
from the (rucks. .. 7

oo NN R

SN RUNMMER'T

What aboeut noise?

Noise 1y a major problem, depending upon the dircetion of the wind and
the speed ol the wind. When it is quiet and the air is heavy, vou can hear
the noise from the land Gl very clearly.

What is the noise source?

The source is the back-up horns. We hear them nside our home once or
twice per week,

Is there & timye of day when you hear it more clearly?

Yes. uswally at night,”

Bl e o sk

Are there other complaints about the site?

Yes, noise.

Whut type of noise?

There is a grinding noise - the noise ol pigantic heavy equipment, h
scems 1o be coming from both Tandfills. T would characterize this ag
equipment noise. During (he day itis drowned out a biv by general street
noise, butitis pronounced ot night.”

ing to the Applicants Exhibit JW-d, vicfually all of the residential Tand vse within

387

bo

residential units built within one mile of the Tandfitl, the majorty of which are m the Tarriy

TNNC Exh, MCO-1 ot 2, 1. 6-10.

TNNC Exh, FR-T

"NNC Fxh. MM..

al 7, 8L S,
Tat 2. 24-29,
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Branch Subdivision cast of Simset Farms"  Agam according to JW-4, PA22. which is he
nottheast area of the eity, has grown from 1990 1o 2000 by 133.2%.7 Additionally, Blucbonnet
Trail Elementary School is approximately 2,035 fect north of the Sunsat arms permit houndary
and o lcensed dayeare center, The Children™s Courtyard, is approximaiely 6350 feet east of the
Sunsel Farms permit boundary. The Barr Mansion, a listed historic structure, is approximately
4740 Feet west of the Sunset Farms permit boundary,” Although NNC disagrees (hat thiy permit
proposed expansion is a compatible land use with the swrrounding neighborhoods. having the
hawrs limited to those suggested by the ALJ will go a way toward moking this land use
somewhart less incompatible.

We note that the Preamble o §330.118 rulemaking provided by the LD containg
stgnificant information regarding limiting the operational bours of a landfill. Specifically, the
Commission hay jurisdiction (o regulate thase activities inherent (o managing waste that bave the
potential (o he a nuisance 1o ncighhors‘,g This would include such 1ssues a8 noise, odor, dust and
[ights, which were raased by the eitizens in their testimony in (his BFT case.

With regard o the 7 aom. (o 7 pam. operating hours, (he Preamble notes that these hours
are used because they include the time when most people are fikely (0 be our of their residences
at work or soctal activitics. .. . waste facility operations oulside of these hours arc mare Jikely (o
disturh people in residential arcas.” We agree with the Preamble that the “adopted rule 1y a
reasonable exercise of the commission’s responsibility to profect the community  around

. . R . .- . .
municipal solid waste facilitics. If ever there was 4 community that has sulfered impacts from

‘_' Fixh, JW-4 ot 4.
Tlih, JWad ap S
TENH WA oL 7.
YA TN REG. THOGY (Nov. 26, 2001).
0
1.
9 TN REG, TTOT70 (Nov, 26, 20049,
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their land i1l neighbors, 1t ix this one. These suggested hours are “reasonable restrictions™ for

x : [
protecting these neighbors.

[ sum, NNC respectiully requests that the Texas Commission an Environmental Quality
aTord the community surcounding this land (111 protection by denyiop BFI's permit application
for Type T MSW Permit No. [447A0 However, if the TCEQ 15 maelned o grant this permit,
NNC requests thatata minimum some relicf be afforded the commumity storounding this Tandfill

by adopting the hours of operation recommended by the AL

Respectiully submitted,

BLACKBURN CARTER, P.C.

by Ao b el
JAMES H. BLACKBURN, JR,
TBN 02388500

MARY W, CARTIR

TBN 03926300

4709 Auslin

Houston, Texas 77004
713/524-1012 (Tel)
T13/524-5165 (Fux)

L
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CERTIFICATE OF SERVICL

On this Sth day of June, 2009, the undersioned hereby certilies that a true and correct
copy of he Toregaing instrument was served on all attomeys/partics of record as indicated below

for each.
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FAX TRANSMITTAL SHEET

CONFIDENTIALD THHS MESSAGE 15 INTENDEL FORCTEHE HSE OF TUININDIVIDUAT DR ENTEEY VO WIHICTETY IS ADURESSED. VHIS
MESSAGE CONTAING INFORMATION FROM THE LAW FIRM OF MLACKBURN CARTIG PCOWHICTE MAY B PIRIVILEGED.
CONFIDENTIAL AND EXEMPT FROM DISCLOSURE UNDER APPLICABLE LAW, {F THE READER OF THIS MESSAGL 1S NOT
PR INTENDUED RECIILNT. OR THE EMPLOYRL, OR AGENT RUSPONSIBLE FOR DELIVERING T MESSAGE 1O T INTENDED
RECIIENT, YOU ARE HEREBY NOTIFIED THAT ANY DINSEMINATION, DISTRIBUTION  OR COPYING OF THIS
COMMUNICATTON IS SPRICTLY PROTIBITED. 1F YOU HAVE RECEIVED TIHS COMMUNICATION IN FRROR, PLEASE NOTIY
UGS IMMEDIATELY AT OUR TELEPHONL NUMBER ABOVE WE WL PROMPTLY ARIRANGE FORCEHT RETHURN OF TTHIS

MESSAGE TO TS AT NO INCONYENIENCE TCYOLUL

Time:

Date: . June 52009

Sent by: £i)

Mary W._Clarter -

From: __
REACKBURN CARTER, P.C.

Norfheast. Neighbhors Coabinon/310

Client/Matter:

R

No. of Pages Including the Cover Sheet:__/

1O FAX NO.:
312-475-4994

Tudge William (. Newchureh
LaDonna Castaiuela S12-239-35 1

This transmittal is being forwarded to you o licw ol a hard copy. Please retain a copy [or
your records.
The ariginal of this transmittal. or a copy thereoll is being forwarded to you by mail or

special delivery.
RESPONSE TO

Mecessage: NORTHEAST  NEIGHBORS COALJLTION' S
EXCEPTIONS TQ PFD
- oy e
<

If vou did not reeeive all of the pages, or they are illegible, please call back
possible: Telephonwe: (713) 524-1012
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