|

Click to View Bookmarkg

ok

Bryan W. Shaw, Ph.D., Commissioner
Glenn Shankle, Executive Director

. TEXAS
Buddy Garcia, Chairman ON EQ%FIE%?\JS&/%NNT AL
Larry R. Soward, Commissioner QUALITY

. 708 SN -5 P fe 12
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY  CHEF CLERKS OFFICE

Protecting Texas by Reducing and Preventing Pollution

June 5, 2008

LaDonna Castafiuela, Chief Clerk

Texas Commission on Environmental Quality
Office of Chief Clerk, MC 105

P. O. Box 13087

Austin, Texas 78711-3087

RE: SOAH Docket No. 582-08-0990; TCEQ Docket No. 2007-1833-UCR;
Executive Director’s Reply to the City of College Station’s Exceptions to the Proposal for
Decision and Wellborn SUD’s Brief in Support of the ALJ’s Proposal for Decision

Dear Ms. Castafiuela:

Enclosed please find the Executive Director's Response to Applicant’s Exceptions to the Proposal

for Decision. Should you have any questions or concerns, please do not hesitate to contact me at {

(512) 239-0750.
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THE EXECUTIVE DIRECTOR’S REPLY TO THE CITY OF COLLEGE
STATION’S EXCEPTIONS TO THE PROPOSAL FOR DECISION AND
WELLBORN SUD’S BRIEF IN SUPPORT OF THE ALJ’S PROPOSAL FOR
DECISION

TO THE HONORABLE COMMISSIONERS OF THE TCEQ:

COMES NOW THE EXECUTIVE DIRECTOR (ED) OF THE TEXAS
COMMISSION ON ENVIRONMENTAL QUALITY (TCEQ or Commission) and files
this reply to the City of College Station’s (City’s) Exceptions and Wellborn Special
Utility District’s (Wellborn’s) brief in support of the ALJ’s proposal for decision (PFD)
pursuant to the Administrative Law Judge’s (ALJ’s) PFD.

PRELIMINARY STATEMENT

The ED supports the PFD as jt is written and believes that the findings of fact and
conclusioné of law are correct and do not need alteration. The ED understands that the
City was compelled to file their request for relief under secﬁon 13.255(a) with the TCEQ
because of an erroneous decision made by the Waco Court of Appeals after the City tried
to litigate the contract case in the proper state court forum. In fact, the City even argued
before the district court that the contract should be decided in District Court rather than
before the TCEQ. On page five of the City’s exceptions, the City writes, “...the City
argued in those [state court] cases that decisions regarding the interpretations of the 1992

agreement should be made by the courts.”



was faced with a Texas court of appeals opinion that had held that the TCEQ had
exclusive jurisdiction over appeals of water rates charged by a city-owned (Galveéton)
utility for customers who lived in the city. The Court dismissed the state court action
because it thought the TCEQ had exclusive appellate jurisdiction. Victoria Palms then
brought an action appealing the city’s decision to the TCEQ. ALJ William Newchurch
stated in his PFD that, while great deference is given to the courts of appeals, the TCEQ
is only bound to follow decisions of the Travis County District Court, the Austin Court of
Appeals, and the Texas Supreme COU.I't.S The PFD further stated that when a non-binding
court of appeals decision is clearly wrong, the Commission need not follow it.5 Because
the law clearly provided that the TCEQ had no appellate jurisdiction in the City of Donna
case, the Commission adopted the PFD and dismissed the appeal for lack of jurisdiction
despite the courts of appeals decisions.’

The second City of Donna case was nearly identical to the first. The City of
Donna and Victoria Palms had participated in a district court case on the same issue as in
the first City of Donna case, and the Corpus Christi Court of Appeals had issued an
opinion. This led to Victoria Palms making an argument that it had not made in the first
case - that the TCEQ had jurisdiction under the “law of the case” doctrine, even though
the TCEQ was not a party to the case and the decision was not made by the court of last
resort, the Texas Supreme Court.? In that case, the ALJ correctly held that the “law of the
case” did not apply.’

It is clear that the Waco Court of Appeals decision is not binding on the
~ Commission or the State Office of Administrative Hearings. With that background in
'mind, the ED will address the issues outlined the City’s Exceptions to the PFD and

Wellborn’s brief in support of the PFD.

in the second City of Donna case (attachment 4). The second City of Donna case was settled before agenda,
and hence, there is no final Commission Order in that case)

5 See attach. 2 at 12, 13-14 (stating the TCEQ is not bound by stare decisis because these three courts have
never issued an opinion on the appellate jurisdiction issue).

¢ See id. at 12 (stating the TCEQ should consider the Houston and Texarkana Courts of Appeal decisions
but does not have to follow them).

7 Attach. 3 at 7-10.

¥ Attach. 4 at 6, 8.

°Id. at 8.



jurisdiction. The City’s brief to the SOAH judge indicates that the TCEQ would have to
resolve these common law issues in the following sentence excerpt: “[T]o the extent that
there is a disagreement over whether there is a written executed contract ... the TCEQ
must resolve those disputes before exercising its nondiscretionary authority under
13.255(a).” (Page 9 of the City’s original jurisdictional brief). The resolution of those

- disputes is not simple because the whole case revolves around the validity of the
ostensible “written executed contract.” Therefore, the TCEQ cannot exercise its authority
under section 13.255(a) without first exercising authority it does not have — namely, the
authority to adjudicate common law contractual disputes.

While it is true that the city presented no common law claims or defenses,
Wellborn did. Theref&re, it would be inappropriate for the ED to assume that the writing
is a valid agreement without first having to resolve those issues. The TCEQ does not have
the authority to adjudicate common law contract claims and defenses, and a myriad of
such claims and defenses exist in this case. To be a contract controlled by section
13.255(a), there can be no unsettled common law issues. Until those issues over which
the TCEQ has no jurisdiction are decided, section 13.255(a) cannot come into play.

There are at least three ways that a contract could be considered under section
13.255(a): (1) the TCEQ can approve the contract under section 13.248 of the Texas
Water Code'’; (2) a court of conipetent jurisdiction can issue a final order, binding on the
parties and no loﬁger subject to appeal, clearly stating the contract’s terms and validity;
or (3) the parties can jointly present the contract and express no objections to the validity
of the contract. All of these avenues would avoid the necessity of addressing common

law claims and defenses to a contract — issues the TCEQ has no authority to decide.

19 Attach. 5.



failure of consideration, and more. These are issues on which the agency has no special
expertise; they are common law contract issues. Additionally, to allow the TCEQ to
determine the validity of the contract and not to determine whether attorney’s fees should
be awarded, whether damages should be awarded, whether an injunction could be issued,
and the like would create issue preclusion problems for any subsequent district court case
on those other issues that are involved in interpreting the contract. Such an approach is
not only unauthorized but also very inefficient. The more efficient way to deal with a
section 13.255(a) action would be to have all. contractual issues eitﬁer adjudicated or
agreed tb beforehand.

The San Anionio Court of Appeals has addressed this issue and explained its
reasoning well in City of San Antonio v. BSR Water Co.* In thaf case, the parties had
entered into a contract to resolve a dispute over San Antonio’s application for a certificate
of convenience and necessify (CCN).13 After the parties entered into their agreement,
BSR withdrew_its request for a hearing.!* A dispute later arose over the contract, and the
parties went to court.'”” The City of San Antonio asserted that the trial court lacked
subject—matter jurisdiction because the TCEQ had exclusive jurisdiction over the

underlying CCN dispute.16 The Court rejected this analysis and reasoned as follows:

Courts of general jurisdiction presumably have subject-
matter jurisdiction unless a contrary showing is made.
There is no presumption that administrative agencies are
authorized to resolve disputes. Instead, an agency may

- exercise only those powers the law, in clear and express
statutory language, confers upon it. “Courts will not divine

12 Attach. 6.
B Id. at751.
%14

Y I1d. at 752.
16 14, at 755.



A trial court should allow an administrative agency to
initially decide an issue when: (1) the agency is typically
staffed with experts trained in handling the complex
problems in the agencies purview; and (2) great benefit is
derived from the agency’s uniformly interpreting its laws,
rules, and regulations, whereas courts and juries may reach
different results under similar factual situations. Here the
merits of the pending CCN application are not at issue.
Instead, the rights and obligations of SAWS and BSR under
the Water Supply Contract and Service Area Agreement are
at issue. We, therefore, hold the TCEQ does not have
primary jurisdiction over BSR’s contract claim.®

The case at bar is similar. The validity of the contract is not an area in which the
TCEQ has special expertise. It is a matter to be decided by courts of general jurisdiction.
Once the validity of the contract has been adjudicated, then the TCEQ can do its job of
incorporating the terms of the contract into the respective CCNs -- the area in which the
TCEQ has special expertise.

The City also argues that “there is no evidence that shows the TCEQ must first
decide those [contractual] issues before exercising its authority under section 13.255(a).”
(Page 7 of the City’s Exceptions to the PFD). However, this is not a question of fact, but
instead a question of law. Bvidence is not appropriate for a question of law. The law
provides that the TCEQ doesn’t have au‘;hority to adjudicate whether the written
agreement isa binding contract or not. The law provides that a wfitten agreement can be
incorporated into the réspective CCNs of parties under section 13.255(a). The TCEQ
cannot simply assume a written document is a binding agreement when common law

defenses are interposed. The City also argues that “There is no support, and none offered

D r1d at757.



the issue of sovereign immunity as it applies to the jurisdiction of the TCEQ in this
proceeding.” (Order No. 1, pp 1-2) (emphasis added). The ED’s brief tracked exactly
what the ALJ asked for. Furthermore, even if using the exact words of the order in the
title of the brief were a misnomer, the misnomer is to be ignored and the substance of the
pleading accepted under the rules of procedure as the City itself points out.

The substance of the PFD makes it abundantly clear that the grounds for granting
the motion to dismiss are those presented by the ED and not sovereign immunity or that
a 13.255(a) agreement must be executed contemporaneously with an annexation. While
any order could always be improved and rﬁade clearer, the findings of fact and
conclusions 6f law in the PFD are not so unclear as to require rewriting,.

To accept the City’s interprefation of 13.255(&)‘ would be to give Cities great
power in 13.255(a) situations and lead to inefficient litigation marathons. When a bity
and a Water Supply Corporation or Special Utility district had a disagreement over
whether a contract were still binding, the City could come to the TCEQ and have it
change the CCNs of the parties without regard to the disputed issues.?! Once the CCN
transfer occurred, the City could start serving the area and building infrastructure. The
party that lost CCN area to the City would then have to file suit in state court in an
attempt to invalidate the contract. The City could argue res judicata because the other
party had an opportunity to litigate the élaims at the TCEQ. The Court would then have
to grapple with whether the TCEQ could make those determinations. If the state court

found that the agreement was invalid, the City would have to be brought before the

2! The reverse argument is that WSCs or SUDs could hamper a section 13.255(a) action by asserting
frivolous contractual defenses. However, this argument carries little weight because the party asserting
frivolous defenses would have little incentive to do so because state court would impose sanctions for such
behavior.

11



of the annexation, and the agreement in this case was entered much earlier than the
annexation.

The ED doesn’t express an opinion on the statutory analysis offered by the
parties, because such is not necessary. The contract in question is not ripe for
determination under section 13.255(a) because the contract is not established to be valid.
The TCEQ is not a court of general jurisdiction and cannot litigate the common law
contract claims that would have to be decided before the contract can even be considered
as a possible section 13.255(a) contract. Wellborn’s analysis swings on how the phrase
“in the event that an area is incorporated or annexed by a municipality” relates to the
remainder of section 13.255(a). Wellborn argues that this implies that the agreement
should be executed at the time of the annexation orv shortly thereaftef, and that a
prospective contract éannot qualify as a section 13.255(a) contract. The City argued at
SOAH that the statute can include contracts that are prospective, and that the parties can
contract that if futuré annexations occur, the parties agree as to what the compensatic;n
would be at the time such a trénéfer occurs. Both arguments have some merit, however,
before these arguments can even be considered a valid contract must exist. The TCEQ 18
the incorrect forum for trying common law contract issues. Therefore, the case should be
dismissed for lack of jurisdiction on the ground that the TCEQ cannot resolve common
law contract claims.

CONCLUSION AND PRAYER

The TCEQ has never been given the authority to adjudicate common law
contractual issues. The TCEQ has no special expertise over common law contractual
determinations and the Waco Court of Appeals incorrectly held that the TCEQ could

determine such common law issues.

13
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o LEXSEE 2006 TEX. APP. LEXIS 0533

THE CITY OF COLLEGE STATION, TEXAS, Appellant v. THE
WELLBORN SPECIAL UTILITY DISTRICT, Appellee

- No. 10-04-00306-CV

COURT OF APPEALS OF TEXAS, TENTH DISTRICT, WACO

July 26, 2006, Opinion Delivered
- July 26, 2006, Opinion Filed -

SUBSEQUENT HISTORY: Rehearing denied
- by City of College Station v. Wellborn Special
- Util. Dist.,
- App. Waco, Aug 29, 2006)

Petition for review denied by City of Colleoé

Station v. Wellborn Special Util. Dist.,
Tex.- LEXIS 243 (Tex., Ma7 9, 2007)

2007

PRIOR HISTORY‘: [*1] From the 85th
District Court, Brazos County, Texas. Trial
Court No. 03-002098-CV-85.- 4
DISPOSITION: Affirmed.

© CASE SUMMARY:

PROCEDURAL POSTURE: Appellant city.

sought review of a judgment from the 85th Dis-
trict ‘Court, Brazos County (Texas), which
granted appellee speolal utility district's plea to
~ the jurisdiction in a dispute regardlng water
service.

OVERVIEW: The city raised claims of breach

of contract, promissory estoppel, and specific

performance in its lawsuit. It also requested a -

declaratory judgment, an injunction, and attor-
ney fees. The district filed a plea to the jurisdic-

2006 Tex. App. LEXIS 9614 (Tex.

tion alleging that'Ath’e Texas Commiission on- |

‘Environmental Quality had exclusive, original

Jurlsdmtlon of the city's claims and that the suit -
was barred by sovereign immunity. The trial -
court granted the plea to the Junschctlon with-
out statlng upon which of the arguments it was -

+ relying. The court, in affirming, stated that the

city's claims and requests were all predicated

on a determination that the district allow the

city to provide water utility service to a newly
annexed area within the district's service area.
That was a determination of a service that -

.could be made only by the Commission, as

provided in ~Tex. Water Code Ann. §§

' 13.042(e), 13.242(a), 13.255 (2000 & Supp.

2005). Because the Commission had exclusive, .
original jurisdiction over that question, the city
had to exhaust its admmlstlatlve remedies be~

fore ﬁhng suit. : ’

OUTCOME: The court affirmed the trial

court's judgment.

CORE TERMS: retail, ammexed, certificate,
sewer, exclusive original jurisdiction, public
utilities, municipality, lawsuit, utility service,
desist order, exclusive jurisdiction, administra-

tive remedies, judicial review, injunction, ex-

haust newly, cease, water serw ces




2006 Tex. App. LEXIS 6533, *

13.255(e) (Supp. 2005). The Commission may
assess administrative penalties, issue cease and
desist orders, issue injunctions and bring suit
for the failure to follow its orders, Tex. Water
Code Ann. §§ 13.4151, 13.252, 13,411, 13.414
- (2000). '

JUDGES: Before Chief Justice Gray, Justice
Vance, and Justice Reyna.” (Justice Vance dis-
sents from the judgment with a note). *

* (Note.by Justice Vance: "I agree with
the City of College Station that the City's

claims include common law causes of ac- .

tion over which the trial court has juris-

diction. See BCY Water Supply corp. v.

Residential Inv., Inc., 170- S.W.3d 596,
. 601 (Tex. App ~-Tyler 2005, pet. denied).
. Because the. trial court has jurisdiction
71 ovet the City's common law claims, the
7 plea.ia thejurisdiction- should have been

denied. "See Aledo 1S.D. v. Choctaw

Properties, LLC, 17 S.W.3d 260, 262
(Tex. App.—Waco 2000, no pet.) ("If the

o district  court has jurisdiction of any

* claim as alleged in a reasonable interpre-

tation of the plaintiff's petition, then the

trial court has jurisdiction of that claim
and over that particular defendant . . . ). I
note that while this appeal has been
pending the TCEQ dismissed an adminis-
trative action filed by Wellborn SUD
which asserted the 1992 contract as a ba-
sis for relief. Tex. Comm'n Environ-
mental Quality, Request of Wellborn
Special Utility District for a Tex. Water
Code § 13.252 Cease and Desist Order
against the City of College Station,
Docket No.
Docket No. 582-04-2840 (March 15,
2005) (Final Order Denying Request).")
["2]

OPINION BY: TOM GRAY

OPINION

2003-1518-UCR, SOAH"

Page 3

MEMORANDUM OPINION -

The City of College Station annexed land
within Wellborn Special Utility District's area
to provide retail water services. Pursuant to an
agreement made ten years earlier, the City be-
gan attempts to provide retail water services. to
thé newly annexed area, Wellborn filed an ap-
plication for a cease and desist order from the
Texas Commission on Environmental Quality.
While that application was pendifig; the City
filed a lawsuit against Wellborn. Wellborn filed
a plea to the jurisdiction which, after a hezulng,'
was granted. The City appeals. Because the

- Commission has exclusive jurisdiction over the

claims pled in the City's lawsuit, we affirm the
trial -court's judgment- granting Wellboms plea
to the jurisdiction.’ ‘

The City. raised six clamls in 1ts 1awsu1t

' against Wellborn. Wellborn filed a plea fo the ..

jurisdiction alleging that the Commission had
exclusive, original jurisdiction of -the-City's
claims and that the suit was barred by sover-
eign immunity. The trial court granted the plea
to the jurisdiction without stating upon which
of Wellborn's arguments it was relying. '

[HIN1] If an agency has exclusive Junsdlc-‘
tion, a party must exhaust all' administrative
[*3] remedies before seeking judicial review.
Subaru of America, Inc. v. David McDavid Nis-
san, Inc., 84 S.W.3d 212, 221, 45. Tex. Sup. Ct.
J. 907 (Tex. 2002). Until then, a trial court
lacks subject matter jurisdiction. Id. [HNZ]

. Whetlier an agency has exclusive jurisdiction is

a question of law we review de novo, Id. at
222.

There is mno question that [HNB] under
Chapter 13 of the Water Code, the Commission
has exclusive, original jurisdiction -over water
and sewer utility rates, operations, and services
as provided by that chapter. TEX. WATER
CODE ANN. § 13.042(e) (Vermon 2000). The
question becomes whether the City's claims fall
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Duncan Norton

General Counsel - ' Y
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PO Box 13087 _ _ _ e T
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SOAH DOCKET NO, 582-04-0252 Proposal for Decision o ' + Pageld
DOCKET NO. 200340697-UCR o . S

permission of the judge, show that thereis rio genuine issue asto-any material fact
and the moving party is entitled to summary disposition as a matter of law on all
or some of the issues expressly set out in the motion or in an answer or any other

. response.” . . . If the judge grants a motion for summary disposition on all parts of.
an action, the judge shall close the hearing and prepare e’t_prql?psz;l for decision.

" To determine that there is no genuine issue as to any material fact and dismiss Victoria’s Petition,

the Comrmssmn emd the ALT must aoocpt sach of Victoria’s matérizilf "é'l']'egéfcicjné:'fas t“ue

......

.....

‘ hearmg

For the sole purpose of ruhng on Donna '8 motlon the ALI has or is admﬂ:tmg ‘che‘

Y : I L T 3"

.followmg frfo ev1dence - AR
, : N
EXEIBIT " | SHORT DESCRIPTION
EDJExl o Vlctona S Petmon
ED Ex 2 - Notlce of prehmmary hearmg
. :4V1ctonaE}L 1 .thona S. Res:iﬁonse,: téJD(Jc;nné sMot1o,n tO.D.lSIIllSS;.I‘., o

' Aﬁ&itioﬁally, at the preiiﬁﬁii%frjz hearing, the ALT took official notic'é of a Co;ivfiﬁiésio‘hf ‘
emergency order and an extension thereof, which are discussed in context below ind which are
related to this dispute, In the text below, the ALT also takes official notice of égrtain I"Biated |
court activities, to which any objection should be filed as an exception to the proposal for

decision (PFD)

30 TAC § 80.137(c).
30 TAC § 80.137(3).

“4s dmitted at the preliminary hearing only for jurisdictiona) purposes, which would mclude Donnz s motion
to dismiss alleging that the Comumission has no jurisdiction.



SOAH DOCKET NO. 582-04-0252 - . Proposal fo'-r'Dec'isiQn‘ : . ~ Paged
DOCKET NO. 2003-0697-UCR : LR ;
- In IespO'llée 1o Vietoria’s nonpayment, Donna notified Victoria that “its water services
would be disconnected for its failure to pay.”® On June 11,2003, Victoria filed a suit in Hidalgo
County District Court, seeking a temporary injunction from the court ordering Donna not to
terminate V ictoria’s water or sewer service and a declaration that Domna’s charges to Vl(ﬂoma
were unreasonable.’ Domnna filed a plea to the I—Ildalgo Couuty District Court 8 Junsdlotmn
claiming that the,Cdmmssmn instead had jurisdiction.'? After presenting oral argument to the
: ‘AI-Iidallgo Counity District Court; Victoria abandoned its" effort'to: obtaim:a temperary ‘injunction.
frbm that court.’® Despite that abandonnimt, Donna ‘appealed the Distﬁibt.Courti;s .demial of the
plea to the juris;diction,' asking the Thirteenth Court of  Appeals (Corpus.Christi Appeals Court) to |

" reverse the:District.Courtand render judgement dismissing Victoria’s- suit for lack of subject

' matter jurisdiction’ On D‘ecc_s_mﬁer 16, 2003, howevet, Donna‘-mci)ved'tq albate its appeali® .-

’f'.“.
-

v On Iune 27;2003; Donma terminated: V1ctor1a 8 water and sewer-service,'%.On. that same”
- dayy Victoria filed its- Pe‘cmon, in which it asked- the Cormmssmn to requlre Donna to remstate :
and prov1de continuous: ‘and adequate water ‘service for at-least 30. days On June 27, 2003, ’che

Commission issued - an emergency -order granting the eriérgency relief that Victoria- sought -

'°"\’1ctor1a Bx. 1, Bx. E . 4

“V7cio7 ia Palms Resort, Inc. v. City of Donna, No, C-1379-03-B (9 3" Dist, Ct., Hidalgo Coupty, Tex, Jun.
11, 2003) See Victorja Ex. 1, Ex. D, . , '

*Victoria Ex. 1, Ex. B,
" PVictoria Bx. 1, Bx. B, p. 4 ef seg.

"City of Donna v. Victoria Palms Resort, Inc., Wo. 13-03-375-CV (Tex. App—~Corpus Christi, filed Sept.
18,2003.) See Victoria Bx. 1, Ex. B : '

DBTEXAS _JUD]A.CJA'R")’ ONLINE, WELCOME TO THE THIRTEENTH ~ COURT OF APPEALS,
<ttp:/fwww.1 5 thcoa.courts. state. br.us/opinions/event asp?BventlD=452918> (Dec. 22, 2003). The ALJ is taking
officid] motice of this fact in this PFD, Any objection should be filed as an exception to fhe PFD.

*Victoria B 1, p. 2.
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~ October 27, 2003, the ALJ granted Victoria’s-unopposed motion to refer this case to ahother
SOAH ALJ who would act as'a mediator and conduct a mediated settlement conference witli the
partics, The parties met with the mediator at least twice but were not able to resolve their core’

disputes.

- On November 25, 2003, the ALJ' held the noticed preliminary heaﬁng, at which the

 following appeared and Were' adrmitted as parties:

PARTY | REPRESENTATIVE
Victoria IW.Dyer . |

Donna- Rica:dé J. Navarro )
I
PIC | AmmeRowlend” .

| “The ALT also held a second pre-hearing ori_DeCember 11, 2003, to obtain a status report.
By December 15, 2003; fhe ﬁ‘art'ié\s_ ﬁled fhieir responses 6 Doritld’s Moti_én to Dismiss, which

closed the record

'{v. THE COMMISSION HAS NO JURISDICTION OVER DONNA’S
RATES WITHIN DONNA’S CORPORATE LIMITS

Victoria contends that Water Code* §§ 13,041, 13.042, and 13.250 give the Comumigsion
jurisdiction' to consider and rule on the Billing}andiN.e.W Sewer Rate Disputes.l For that reason, it .

urges denial of the Motion to Dismiss. Both the ED and the PIC maintain thatthe Comumission -

has no such jurisdiction,

“Scott Humphrey also represents the PIC.,
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terms are’ speclﬁoally defined in?® and for Water Code: Chapter 13,-in which all -of the relevant
| Junsdlctmnal statutes are looated Words and phraees that have r;tequu ed a particular, 111ean111g by
]eglslat]ve definition must be construed ¢1,0001d111g,1y.27 The definitions of the key words and
* phrases are quite complex and some are not necessarily- what one would expect. As a result,

these key terms are sometiﬁles used incorrectly, even occasionally by the ALJ. Below are the

definitions:
. “Mumelpa,hty” means acity: emstmg, oreated or orgamzed under the generdl, home-rule,
' f or*specml 1aws'ofthis s’cate R Lo v '
. “Mumelpally owned ut111ty” means any utility owned operated and controlled by 2
rhihicipality-or by ‘2 nonproﬁt cor.poratlon Whose dn'ecto:rs Are app@mted by one or more
. muriicipalities;® o o5 o T Lo :
. st Wi L ke e b T . R A T e R S F A
e .“Retall pubhe utility” means any entlty, :meludmg 8 mummp ah‘cy, mamtalmng, or
confrolling in this state facllmes for prcwdmg potable water SGI’VlCG or sewer servme or
*both, for compensatlon o : S
: ‘3L
. “Water and sewer utility,” “pubhc utility,” or “utlh’ty” means Ay Persom, other than a

“)ql,pal eorporatlon and gertam other, e.nt1t1es owmng or operatm g for compensa’clon m

b’chls state equlpment or fa0111t1es 'for tfxe sale of potable water to the pubhe or d1sposa1 of
sewage, or engaged n eertaln othe1 a.ctwmes

. Seryide” means, among othel things; any act performed or anything fumlshed or

supplied by retail pubho utility in the pelfonnanee of its dutigs, under W ater, Code.

Chapiel 13,% and

MWater Code § 13,002,

ITEX, GOY’T-CODE ANN, (Gov”c Code) § 311.01 1(b) (West 2003).
W ater Code § 13,002(12),

®Water Code § 13.00,2(1»3).

W ater Code § 13.002(19).

| S Water Code § 13,002(23).

Lo
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appellate jurisdictionover.a dispute between a municipally owned utility and its-customer within
that municipality’s corporate limits concerning water- service bills. If correct, those opinions .
would indicate that the Commission has jurisdiction. over V ictoria-and Donma’s Billing and New

SewerRate Disputes. - y o ) R

In City Of Galveston v. Flagship Hotel,Ltd. ¥ (Flagship 1); a hotel sued a municip gmy
owned nutility, »alleging that A-th‘e" city Was "»mak'mg an improper demand for.payment »for: water - '
service prov1ded in the past to the hotel PI‘lOI to trial on the underlying d1spu1:e the- trial court.,

_ issued a temporary restralnmg 01d<3r enjoining the city from discontinuing. Water service. to the
hotel The city appealed argning that the.trial.court had o Junsdlotlon to 1ssue that order.’ The
Houston Court .-of Appeals agreed,: ﬂndmm that the - Comrmsswn thad exoluswe appellate? “
]unschctlon fo'review a‘mumcztpal nu‘clhty g declsmn to. shut\off a: customer 'sowater. AT

L L S B S SO S S GO S
: ‘Flalgsthb Hotel, Litd.: 'v City;Of Galveston®? (Flagship II) involved. the sarme pal'tiesl’ahd‘ -
underlying ‘dispute as Flagship T+When it ‘reached the 'lmderlymg d_’lSletB after the Houston:
Cour’t of Appeals deolslon n Flaosth I the trial’ court found that it had o jurisdiction dnd -
dismissed the hotel’s underlying water-service billing complalnt against the 01‘cy When the ho’rel

“appealed, the Texaﬂcana Court of Appealsf‘56 agreed with ’che tnal court, Relymg Without further

analysrs on the Houston Court-of .Appeals’ - reasoning in Fiag.s*th I the Texarkapa Court : of

Appeals concluded that the Commission had-exclusive JUllSdlCthll over such-disputes.

73 S °W.3d 422 (Tex.App.-Houston [IstDist.] 2002, no petition). »

117 S,W.Z 552 (Tex.App.-Texarkana 2003, no pet, h.)(issued on October 2, 2003). Alternately, see
TEXAS JUDIC I ARY OWLINE, HTML OP1 N 10N,
<hittp://www.6fhcoa.courts.state, 11, us/opinions/HTMLopinion. asp?OpinionID=6881> (Dec. 15, 2003).

%The case was transferred from the Houston to the Texarkana Appcals Court on January 10, 2003, TEMXAS
JUDICIARY OXNLINE, B81%TH COURT OF APPEALS CASE MAMNAGEMENT,

et M e aeeaes LB e o1 comemdem tomdim A mmn S evmndand mann S ann n rren T e R TT A2 fMina ML ANMIN e AT T 2o 2-teeme
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Commission éxclusive appellats’ jurisdiction over a mwmicipally owned . utility’s ‘“rates.”*

Because no “rate” jurisdiction dispute was before the court in Flagship I, that conclusion was
dicta that would normally be accorded little or no precedential value.

- However, inFlagship I, ; the underlying bilvling,vi..e.‘ “rate,” dispute was finally before an
appellate court. Without further éi‘na;lj‘/'sis;-the Texarkana Court of App eals -adopted the Houston
Courti:of Appedls “reasofiifig in “Flagship- I'.and held’ that the .Commission had *exclusiver-:

jurisdiction over that “rate” dispute.

ThHE ALI hesitantly; respectfully, but” ﬁrmly Jdlsagrees with the I—Iouston and Texarkana

| Courts of Appeal:” Asset out’ below the AL.T believes' tha’c the: Commlssmn is Hot bouzd? *mr‘any‘ P

- way by the Flagship dec1sions arid thist they were mcbrreotly'demded S T ST e
| L LR L S RS S ::, R TR VIR Pt UL ik o
C. ‘:The'éorﬁmiss'idn Is Not Botind'by:the :Fz&gsiz'z;ﬁr;'[ or Iwéci'éidns e

Whﬂe the Commlssmn should thoucrhtfully consider “chem the ATLJT believes that thet -
Commission is not legally bound to follow the conclusmn of the Houston ‘and Texarkana Courts -
of Appeal 111 Flagslzzp Jand I ihat the Cormission has jurisdiction over a mumclp ally OWned"‘
utility’s rates within the 111‘111110'1pality’sl-1i‘1111ts; The Commissiﬁm is free to reach a different

conclusion. .

, First, the doctr'ne of res judz’cata does mot bind either the parties in this case or the
Commission 1o the ] Jur lsdnouona] decisions i Flagship ] or II. Under the doctrine of res ]udzcaza .

~acourt’s Judgem ent is final and cammot be further 11tJ gated in a subsequem suit between the same

42

parties or their privies. MOJ eover, a Judgment m favor of or agamsi the state on a matter

7% 8W.3d 422, 426 el seq.
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It is important te note-that any petitioﬁ for judicial review of-a Cornmission deoision must
be filed in the Travis County District Court®™ and any appeal from a decision of that distriot court
must be filed in the Austin Appeals Court,” No Party suggests and the ALJ is unaware that the
Texas Supreme Court, the Austm Court of Appeals or the Travis County D:Lstnct Court hasever
held that the Comlmssmn has appellate Junsdlctlon over a mumclpally owned utlllty s rates

. within the municipality’s llmlts =

"D, No R‘ate Jurisdicﬁon u‘nder.Watérrv.Code«'§ 13,042

o

In F Zagsth I, the Houston Court of Appeals prlmarlly rehed on Watsr Code § 13 042((1) |
1th1n the -

' mum01pa11ty s corporata hnuts That pr@vmlon does give the Commlssm:n *appellate jurisdiction

as glvmo the Comm1ss1on Junsdmﬁon ow}er a n1umc1pa11y owned “utlhty s rates i

to review orders and ordmdnces of certam mumclgalltles regardmg certam Water and sewer rates

and services., Water Code §.13, 042(d) states

The commission shall have e};clusiv,e appellate jlirisdi,c‘cion-to review orders or -
ordinances of those municipalities as provided in [Water Code Chapter 13].. .. °

" (Bmphasis added), "
Is Donma one of “those municipalities™? For several reasons, the AT.J thinks not.

Words and phrases in the Water Code must be read in context™ and the entire statute is

intended to be effgoﬁve.“’ In context,” Water Codes § 13.042(d)’s reference to “those

municipalities” logically refers to the municipalities discussed .in the jmmediately preceding

“Govt’ Code § 2001,176(b)(1).
®Gov*t Code §§ 22.207(d) and 22.220(a).

*Gov’t Code § 311.011(x).
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- In that statutory @Qntex’c,, Domna is mot one of “those muni_oipalities,” as W ater Gode
§ 13.042(d) uses that phrase, when Donna’s own rates and services are in .dispute.:, Accordingly,
Water Code. § 13.042(d) doss not give the Cemmission appellate jurisdiction over Domna’s -

orders and ordinances concerning its own rates and services.

In Flagship I, the Houston Court of Appeals noted that a municipality has exclusive

original jurisdiction under, Water Code. § 13.042(a)-over all “water and.sesver ntility”. “rates,”
ginal jurisd ae 3 IR o TS

- operations,-and “services” within the 1:,@11‘1.'1ic"i1:)ality"s‘,c;orpora’ce“.,(lli-:m_its.53 HQster,- the .court-did - .

" . pot examine the ,deﬁr;ijc,ion of ,“Wafpc_f and sewer utility"’ and emoneows'ly'aséumed that the phrase;.;. .

. included. a “munioipally ownéd artility,” Wthh it does:not., Based:. on _that .error, the ‘court
“ Imstakenly assumed that Water Code. § 13, 042, was spealung .abou.t Junsdlctlon 0Verra

- municipality’s own rates within its corporate hm1t554 and that Water Code’ § 13 O42(d) gave the .
"_Co:mmmswn exclusive appellate Junsdmtlon to review any order by the mummpahty oonc:emmg.

- that mumicip allty s rates.. ‘That;was moonact

N . . oy Lo . G FR
L . R : : S e b . .I, [PV SR X T

Lest there be. doubt ‘Water Code § 13 042(15) provides, absent a spec1ﬂc excepﬁon

elsewhele n ’che Water Code, that the Gemmission. haSsno )unsdlotlon ofany kind over a4

“municipally’ Sl Y Wit Tt Sotporate Titts, Tt states: T o

[Water Code, Chapter 13, Subchapter C, regarding jurisdiction ever: water rates
and serwoes] does not give the commission: power or jurisdiction to 1cgu1aie or
supervise tle rates or service of a ufility owned and operated By & nifficipality,
dlleoﬂy or through a municipally owned corporation; within, 118 corporate
limits . . . except as ]31 ovided by [the W ater Code].

Of course the Flags]zi‘]) I Court believed that it had found such an exception in Water
Code § 13.042(d), in fact a very broad one, giving the Conumission appellate jurisdiction overa

municipally owned utility’s rates, That led the Flagship. I Court to construe Water Code

73 SW34a 426.
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. The' commmifsEion” ‘méy issue etiergency orders . ', . td -cothpel ! 2 ywater ‘or sewer
service provider that has obtained or is mqmred to’ obtam a’ cer’aflca’re of !
public convenience and necessity to provide continuous and chequate water
service, sewer;service,-or both, if the discontinuance.of the service 1ig 11111111n611t .Or
has occurred because of the service provider's actions or failure to act

iy,

' (Bthphasis added.)

Under'this oontinuous—service statute, it does not matter whether the certificated provider

s a mumc:lp ality ot the oustomer res1des 11:1 or out31de the cﬁy S llmlts W ater or sewer serv1ce

'{l.'. [P TR R bV

prowder 18 not deﬁned in the Waier Code and ng party sug ests that 1‘[ has a teohmcal meanmg

Acoordmgly, 1’c 1s To be construed 1 contcxt and accordmg to common usage‘ -ag’ one that -

~st ;f" [ PURRI S

prov1des supphes or makes avaﬂable Water Or Sewer service. That Woulcl mclude a mumclp ally

L R B AP PP P S PSSO

owned utility like Domna.

T o W e e Ll ! oL U Dok

The Commissmn rélied " o Water Codg § 13, 04*1((1)(1) ok 1f§ue thb Emergenoy and
‘Extended Emeroency Orders requiring Donna fo prow,dek. clorltmuousand {,Jalcfllelclua’ge“éie{;\lraoe to
Victoria.® As the Commission noted i i the Emergency O‘rder Don‘n‘a has'a*CCN from ‘the
Commissi

under Water Code § 13. O41(d)( 1). However nothing in Water Code § 13, O41(d)(1) or any other

Thus the _/Commlssmn had Junsdlchon to issue Lhe Emergency Order to Donna

portion of th at section mthorlzes the Comlmsmon to 1egu1ate a munlclpal]y owned utlll‘cy 8

v . ¢ . . bt Wt » v

“rates,”

The ALT concludes that Water Code § 13.041 does not give‘ the Comﬁ;ission juriisd‘iotion '

over disputes concemming Donna’s rates within Donna’s corporate lmits.

*Goy’t Code § 311,01 1(a).

Merriam-Webster OnLine, Merriam-Webster Dictionary, <http://www.m-w.com/cgi-bin/dictionary>,
(2003). C : ‘

*Emergency Order, pp,‘] and 2; Extended Emergency Order, p J.
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Simnilarly, Water-Code § 13:250 provides:

(8) ['With certain ‘exceptions]; any retail public utility that possesses . .. a7
~ certificate of public. convenience and .necessity shall serye every consumer
" within its certlﬁed area and shall render contumous and adequate servxce w1thm

- thie Hrea or aleas S CEE R
ok ok :

'(o) Any dlsoontmuance :reductlon, or 11npa1rme11t of service, Whether Wlth or
"without approval of the commission, shall be in conformity with and subject to
oondmons restrictions, and 11m1tat10ns that the commission preecrlbes '

AT

: R R
. (Bmphasis added.)

As prevmusly 1nd1cated a mumolpally owned utlhty” is, by deﬂmhon, a “retail pubhc
el Al somied e g uER e e @ aRdd, s b vl ue i
utﬂlty 80 I—Iowever, a mummpahty need not obtam a CCN from. the Comnnssmn to provlde water -

or sewer servme 6l

Yo, R

constmot or operate 2 utlllty system 11181de or outsude 1ts mum01pa1 boundanes and to 1egu1ate

e e G A0 i ..’ 2 VORE R SN ‘\"L‘ b i,

.the system in a mantier fhat protects the mterests of the l'l’lUIllClp ahty However noﬂnng bars 2

VAN : JY FRRETE B 1 SN L "u-..‘

" municipality from ob’cammg a CCN if it w1shes one, generally to mhlbl’t enoroaohment on 1ts

The Local Govemment Code authonzes a munlclpahty to purchase

cead’L ¢ A .‘-“"' "‘":" I " e n,aa Dt

.4.,_.e,enzggﬁ..tﬁg%&qm_,p.y...?&,119ih@.l:np:rmcl.deza;.

[T AT RIS

If it chooses to obtam a CCN thouvh a 111u11101pa11y owned util 1ty is subJ ect to some
' regulatl on by the Conmnssmn Watel Code § 15 250 JS an example of that, VlC\t,Ol‘l?;.l iaomts to
W atel Code § 13. 250(0) and al gues under 1t that Donna by obtalmng a CCN has subjected itself
to ful] 1egu1auon by the Comnussmn include negulailon of Donna s water and SEWer rates of

course, Water Code § 13. 250(@) says no such thing,

W ater Code § 13.002(19).

618ee Water Code § 13.242(a) 2nd (b), which require “a utility, a utility operated by an affected county, or 2
water supply or sewer service corporation” to obtain a CCN, whwh by definitions would not include a “municipally
owned utility,”
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believes it has Junsdlouon over rate dlSpllT.GS 1nvolvmg 1111111101pa11y owned utilities Wlﬂ‘l‘m their

corporate limits.

The'Cominission™ appea]—Of-'ratténﬁkin'g rule,” Whioh "impl'eiﬁents ‘Water ‘Code § 13.043,
specifically provides that'it dees not apply to a municipally owhed utility,°® unless the ratepayers -
' residé outside the municipality’s® oorp"é)rate‘ lirnits.” Similarlysthe -Commission”s custemer- -
serv:tce-a:nd—protectlon rules aré gensrally apphcable only to “Yatet and SEWEr uti-l'i’ci'e's »1itich -
| under boﬂl the Coniissi6n’s rules72 dhd the Water Code™ does not 111olude “mumc;lpally -owned*
utllmes” like’ Donna Moreover ‘the- Commlssmn 8 blllmg rule,™ whmh' addresses: bﬂlmg’ :
dlsputes ™ does not 1n01ude 1anguage that Would make it apphcable to a mumc1pa11y owned-’
utility. ’ ' o _
o Al (e LELE L

The ALJ conoludes that the Commlssmn S rules do not suggest that the Comrmssmn has .

, 1nterpreted the Water Code as gwmg 1t Junsdlctlon over the tates of a mumicipally owned utility

Ei ):; ;‘\4 'ul- s ,f Oi

w3 TAC § 29141,

930 TAC § 291.41(a).

30 TAC § 291.41(c)(3).

730 TAC Chapter 291, Subchapter E.
730 TAC § 219.80.

730 TAC § 291.3(50).

YWater Code § 13.002(23).

30 TAC §291.87.



TExAS COMMISSION ON ENVIRONMENTAL QUALITY

AN ORDER détiyihg the. petitioh & Victoria Palins Résort, Tne, for review
of the rates that it has been and 1 is bemg charged by the Clty of Donna;
TCEQ DOCKET NO. 2003- 0697 “UCR: SOAH DOCKET ' NO.
5 82 04 0252 B N

: : Do o [ . [
ot L. e B ot . e . [

[T A, . Se . ' T I R e e NIy . '
- On : the Texas - Commission o Emvuomnental' Quality

‘ (‘“Comrmssmn or “TCEQ”) con51dered the petmon of V1ctona Palrns Res ort Ine (V1ctor1a) for |
reVleW of the s Jchﬂ’t It has Beer. and ig bemg charged b'y the Clty of Tibhaik (Dbnna) The' “

'_Pet1t1on rad presented 3" the Commlssmn i g Proposal for Dec151on by Wllham G.

Newohulch Ad;rmmstra’cwe Law Judge (ALI) Wlth the State Ofﬁce of Admmlstratlve Heannvs B

(SOAH) Vlotona Was represented by J W. Dyer Défmay Was 1epresented by Rlcardo I Navalro

 the Bxecttive Dli"'ee“ftor' (ED)‘was represeﬁtedx by Todd Burlcey, and the ~Pub11c Interes,t Ce_unsel

. lpom s e el | s eyt e o
B T L Pt R R

(PIC)wasreplesemedby Kt Bowlma; =

,,,,,

presented, the Commission 111a1<es the following Findings of Fact and Conclusions of Iaw:
I FINDINGS OF FACT
1, Victoriais a Texas corporation,

2. Victoria owns a mobile home park, recreation and convention facilities, a hotel, and a

conference center located at 602 N. Victoria Road, Donmna, Texas.



13,

14,
15.

16..

17.

19.

20,

On June 27, 2003, Donna terminated Victoria’s water and sewer service.

On June 27, 2003, Victoria filed with the Commission and served on:Donna a petition for

review in which it asked the Conunission to require Donna to reinstate and provide

 continnous and adequate Watef;éegvic'e ‘fO.lf:BfJ[' least 30 days to Victoria (Petition).

On Jun. 27, 2003, the Commission issued an emergehcy order granting the emergency
relief that Victoria sought (Enﬁ;’g‘qﬁ@ Qrdet).

On July 28 2003 the Commlssmn a.fflrmed and- extended that emergency order u11t11

December 24 2004 (Extended Emergency Order).

I its Petltlon, Vlotorla also asked the Cemmlssmn to reVleW the Bllhng and ‘che New,

S,ewer Ra’te Disputes and to declare 'that ‘both the charges "s.’;emngwﬁzom thq._.Bllhng'

. Digpute.and the New Sewer,Rates Dispute.are unreasonable and in wiglation.of Donna’s

AN
i}

Tapiff © -« L e e R L

On September 22, 2003, the Commission’s Chief Clerk (Chief Clerk), at, the faqqeét ‘o4f

ihé 'ED, referred the Billing and New -Senii-ce Réte Dispujcgé_to SOAH for ‘héalji'ng.

case to, Victoria, Domma, the ED; and the-PIC,
On November 20, 2003, Donna filed with the Comunission. and served on V' ictoriéé the

ED, and the PIC & motion asking the Commission to dismiss the Billing and New Sewer

- Rate Dispute portions of Victoria’s Petition.

Tn its motion to dismiss, Domna claimed that the Comumission has 1o jurisdiction to

review either the Billing or New Sewer Rate Dispute,

On -September 26; 2003y 'hl;e‘-Glﬁ@f ek ‘mailed-notice «of ~a;. pi:elimi;ria;r}lf hearing; ‘in"-thi‘s e



- 2003.047 (West 2003), the SOAH AL had jurisdictionto prepare a proposal for decision..

.. (PFD) in this case..

After 1116 pr ehmlnaly hearing and up to 21 days- beforc ihe evidentiary hearmg, a pmy ‘

~may file a motion for :a summary dispositio,n of all or any. part of .an :action, The motion

. shall state the._, specific issues upon Wh"x_ch s,ullllilary dispogition, 15 ‘sought, ‘z;ndlthé speoiflc
grounds jusﬁfying the summary-disposition. 30 TAC§80.137(a). - |

" Based on the abpvle Findings of Fact and Conclusions.of Law, ,Dépna.«pr‘o,pe,rx_ly,..ﬁléd its
motjon to, dismiss?‘vwhiph was a-motion for summary dis.pg_s}itio:q, ' : e L

: Excapt- upon '1aave‘.of -;’che.AL;I--;ua«;;party ma.y' ﬁ,le-f-and, Serve. a ';;Wﬁttjc;-n,_.,;respbﬁse, any

supporting afﬁdav1ts and any othsr relevan't documentary evidenge, at; Jeast;seven days :

before the- date set: for. mhng on.a motlon for summary dlsposmon 30 TAC :8.80. 137(b) -

' -_,.Based 0Tl the above Fmdlngs of Fact and C@nclusmns of Law, Vlctona the rED and ’che

PIC ‘had a sufficient opportumty to ﬁle and dld‘: ﬁlemespo_nses to _.'Dglma,s motion for‘

P summary chsp@smon more, than seven days beforethe: ALI ruled on 11 via-his:PFD.

- e g Conmnssmn Jilee-amy state‘--'agenoy, only ‘has-the- spec1ﬁcxpawer«s «ccmferred Tojiteie byv- P REE

statute in clear and precise language. Sexton v. Mou;,nt Olivet Cemetery:Ass n, 720 S.W.2d

‘129, 4137:38 (Tex. App. — Austin 1986, writtefdnr.e) - . Lo

Words, ran,d-,plnzase\s‘;in the Water Code that have acquired a particular meaning by
Jegislative definition must be construed accordingly. Gov’t Code § 311.011(b),
A “mumcipality” means a city existing, created, or .or,génized under the general,

home-rule, or speéia]. Jaws of this state. Water Code § 13.002(12)..



16.

17

18,

19,

20.:

21.

22,

and the sewag e dlsposal that.Donna llaé provided and-will provide to Victoria under the\
Neﬁl Sewer Rates are services.
-Based .on the:above .ﬁindings-rof Fact a:ﬁd Conclusions of Law, -.both the 601n]j@115ati(011 that
Domnna collected from V ictoriain the past for the water and sewer services. that:led to the
Billing Disp-ute and the amounts fhat Donna has demanded or will demand from Victoria

for: sewage service’ under the New Sewer Rates are rates,

.Based on the. above Fmdmgs of Faot and Concluswns of Law, both the B1111nfI and New
e Sewer Rate 'Dlsputes- are d1spﬁute»s-over ¥Victoria’s rates.« -
. Absenta speciﬁc‘exéepﬁ_@'hlinsthe“Water Code, the Gommissionhas no, ji_lﬁsdiction:of any

. kind -over .a municipally owned utility’s rates’ or services within -the- fnunicipality’s

.corporate: limits. 'Wa‘cer Gode.a§‘13.-042(f)*:~. o Coe S

,'Water Code §8 13. O43(a) and (b) .authorize & ratepaysr tha‘c was- & pa.r‘cy to a rate

,proceedmg before the goverring ‘body of a mumc:lpally owned utlhty 1o appea'l that
govemmg body s decision to the Commission on]y ifthe 1atepayer resides -outside the

~~co1p@:rate Limits-of- the 111u111c1pahty e g e L
‘Water Code §§ 18, 043(a). and (b) do not auihorlze Vlotoua wh1c>h 1§ a resident of ancl
Teceives service wﬂhm Donna to appeal Domla s decisions conc;emmg the. Blllmg and
New.Sewer Rate Disputes to the Commission.

W at@i’ LCode § 13.042(a) gives a 1rj.un'icip ality exclﬁsiya original jurisdiction é\ler all water
and sewér utility rates, opeJ‘rat'i(jns, and services protvifled 4by‘ a water and sewer ufility -

within the municipality’ s corporate limits.

Words and phrases in the Water Code must be read in context, the entire statute is

~J



30. . Water .Code §-13.041¢d)(1) doeé eﬁot autherize the Gommiission to-review the Billing or-.
. vNew Sé@erJRate Disputé, 'which are =dispiites= éonéemi-mg Donna’s rétes, . |
31 | Water Code §§ 13.250(a) a‘mli(c) require aTotail public utilfty;‘that has obtained a GCN to
| oomia]y with the _Commié;sibn’s conditions, restrictions, and limitations when
dis‘oéntin’u‘i"n‘g, reducing, or impairiﬁg service,. i . A
32.  Water Code §§ 13.250(a) and (¢) do not authorize the Coﬁﬁnissfon- to review tﬁe 'r'a;tés of
a ret?}il public iltili’cy that has obtained a CCN vfro'm i‘hé Cqmlﬁiséidn.' |
33, %‘:.«Water‘»f@bde'?§§."i3.25 @(ea}. and «(c) do-mot authorize fh‘e‘ :Com‘ini'ssio’n to revi:ex;v 'ltﬁef;Bﬂl;{ng |
| or N'(‘aw Seﬁf;er Rate Dispute, WhiCﬁ: are f&iSPu{éé.‘con'cemlmg D@ﬁné"s.-ratés-:»- !
34}% .:t.ZBlased..bh:'ithé*.‘abo#etr‘l-?indiﬁg:é .'o-f Fact and:Conclusions’ of Léiw,.'ﬁfthe' 'Commi'-ss_i'or'xl" ‘has no |
j';v.f-"3?{jUI:iS'diG,’Ei»Oil%‘tO‘.feﬁfi'eﬁf‘?ither' the Billingior New Se:'wer'Ra”ce Disput_e.c - ':im‘
35. - Summary dispositioh‘ shall ‘ioe ré‘nder:;& i the pleadings, | :é.dfﬁiésioﬁs,: " a‘f_ﬁ?iéﬁ’fits','.‘
stipulations; ‘t.iepositi-toﬁ:r;transici‘;ipts-,: in’ce'rroga‘ﬁoryl .answ&s", ofther": discb\%:ery'.i4esp'orises, ' .

| exhibits and authenticated or "oé;rti.ﬂe'd public‘;fécords,? 1f.any; on file in the case at thé time °

.\

~rof-the -i‘.Lt:dL'-i-Ll g,»;':or :':ﬂl'e&'?ﬂie1*e'afﬁer “arid-b efoi"e:jﬁidgrﬁent%Wi‘th“t’the“:pBﬂnissi“o"n" dff"the”judge;' .
show ’Ch:;lt there is no genuine issue as to any material fact and the 11'10\!111g.15a17ty=i's entitled
to swmimary clii‘sp?ositiom‘ as aﬂh&t&r of law on al‘l of soime of the issues expressly set fb,utii,n
the motion or in am answer or amry other response: 30 TAQ 8 80.137(0),‘ :

36,  Based onthe above Findi?ilgs of Faot‘and Conclu_siéns of Law, tliere ié ‘110‘ genuine issug as
1o 'any material fact and Domna is entitled as a 11}att¢1'.of ].a@ fo sqmma‘uy‘dispositioﬁ in its

favor with respect to of the portions of Victoria’s Petition asking the Commission to

review the Billing and ﬂa.e’New Sewer Rate Disputes.
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Jathleen Hartnetl White, Chalnnan
R, B. "F\;ﬂpl " Murguee, Cotmrnissioner
Larry R, Sawerd, Cormrnissioner '
JMar gare\ Hafirman, Executive Direetar

TEAS COMMISSION ON ENVIRONME NTAL QU ALITY

FProtecling Texas by Reduciing and Prepenting Pallution

e
s pe
!:;,\.-:.' iz, (J' {“' t \ / " oo

May 20, 2QO4

.I' 1
TO: Petsons on the attachc(] maﬂ,mg list,
| o e rl} TCEG :
o SENTR,
. RE: Pe.tmon of thom Palms Resort, hm Tor Review: of Rates - AL FILE Fiww:

TCBQ Docket MNa, 2003-0697-UCK; SOAH 'Dockai T\To 582~ 04 02 5.’2

Deczslon of the Comrmssmn on Petitmn -

The Te.}Las GOIDIIJJ&E‘AOTL on Emrironmentcﬂ Qudhty ¢ TCBQ” or “Commssmn ) has made 2.

© decision 1o grant the aboveireferenced matter. Enclosed with this letier is & copy of the
Clommzission’s order. Unless 2 Motion for Rehearing ‘(MFR” or “motion™) is timely Hiled with -
the cbief elerk, as ‘desoribed below, this action of fhe Commission will become final and oily
~appaalable in district court: A MFR is = request for the Commnission 1o review its decision on ﬂuc
rhatter.. Any motlon must explam why The Commisqn on, should review the dcm 51011.

: Degdlme for Fllmvr Motmn for R&hearmv- .
A 1\/IFR must be recewad by the. Ghml clelk 8 oﬁﬁcc o later ’chan 20 days after the daie 2 PETSON
~ is motified of the Commmission’s order op this matler. - A person is prcsumﬁd 10 h&VG been -
. ,nonﬁed on the ﬁurd dajy aﬂal ‘rhc date that this cncle:r is malled, . "

A.’lll origina] and-1 1 .ooplcs of the, motlon must be sent 10.the chief oleﬂ( at.the folldwing,addmaa

LaDonna Castanuela Chief Clelk
TCEQ, MC- 105

P.0O, Boa 13087

Austm, Texas 76711 3087

11 addition, a copy of the mo‘mon must be ent on 1116 same day to each of the individuals on the
attached mailing list, A certificate of rervice staling that copies of the motion was sent 10 those
on fhe oailing ligt myst also be sent to fhe 0111 ef c) arl . '

"Phe writien motion pusi CONtAD (1) the namme and represeniative cap acity of the person filing the

motion; (2) fhe style and official docket murber assigned by SOAH ot official docket number
assigned by the C Cornmissi

on (3) the date of the or der; apd (4) a concise :wL::LLF'T\’]I,)Vf[ of each
allpgation of error, RECEL

s

w00 o ALY
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MATLING LIST
Petition of Victoria Palms Resort, Inc, Tor Review of Rates
TCEQ Docket No. 2003-0697-UCR; SOAH Docket No. 582-04-02 52,

John R, Moore-

604 West 12" Street

Austin, Texas 78701

Repr esentmcr Victoria Pabms Resort, Inc.

1W. Dycr

Dyer-& Associates: :

3700 North 10% Street, Suite 10::

. MoAllen; Texas 78501 -

Rep7 esenting: Vlcz.‘ama FPalms Resort, Ine,

_ 'I«Jcardo T Navan‘o

. Denton, Navarro, R.ooha &Bemal
- Bark of America Bmldmg

. 222 Bast Van Buren, Smtc 405

 Hearlingen, Texas 78550, L
Repzesezmnv C‘iZy ofDmma e

+ FORTHE 'EXECU]?NE 'DIRBC’ToR: o

Todd Burkey, Staff A’rtomay

" Texas Coimmission on Environmental Quahty
" .. Buviroumental Law Division MC 173

P:0. Box 13087
Anstin, Te,xas 78711~3087'

Prabm B asnet, Staff En gineer

. Texas Commmission on Envnonmental Quality o

Water Supply Division MC-153
P.0, Box 13087 '
Anstin, Texas 78711-3087

FOR OFFICE OF PUBTIC AS SISTANCE:

Jodena Hennele, Director ‘ '
- Texas Conunission on Emvlronmental Quailty

Office of Public Assistance N.[C 10
P.O. Box 13087
Anstin, Texas 78711-3087

© FORPUBLIC 'MEREST COUNSEL; -

Anme Rowland, Attomcy

Texas Commission o anronrﬁcntal Quahty-~ :
Public Interest Counsel MC- 1 03

.+ P,O.Box 13087 }
Austm, Tc}.as 78711,—308_7-

- FOR THE CHIBF CLERK

LaDoma Castanuel& Chlef Clerk ,
Texas Com:l:mssmn on EnVu*onmemal Quahty '

~_.Ofﬁce of Chief Clerlx MC- 105
- PO Box 13087 - ‘
Austin, Ts}:as 78711 3087

# The Honorable William G, INewchurch
Admimstrative Law Judge _

State Office of Administrative Hearmvs :
P, Q. Box 13025

Austin, Texas 78711-3025

# Courtesy Copy
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THE STATE OF TEXAS

TEXZLS COI\MSSEON ON Emf fRONI\’[ENTAL QU-ALITY ﬁ}
| SOUNTY OF TRAVIS

fvE 5 ooy cariythan s 155 trus &0 correct copy of B
\% I‘lam Comatazion on Eryironmerital Quelty dooument, o
N ;4 whigirie lad Jn tho permar yont vecords of the Gommiasi

3o ziven urger my hﬂnrj( end the seql of office 00 M A\[/ 2 0 ZUDA

%M iz ééfébhﬁ"&-»ujW

Lcunnna upsinuels. et Gl
5 o Gammisaon on & Bnyirormentl Gy _
AN ORDER denying the petition ot Wictona Palms R egort, Inc. for review -

of the rates that it has been.and is being charged by the City of Dotna;
TCEQ DOCKET _NO 2003-0697 UCR SOAH DOCKBT NO.

582-04-0252 E

On Apnl 78 2004 the Te.;xas Commmsmn on Enwronmental Quallt_y (“cgm;ﬁmgm
- “TCEQ”) consuiered ’rhc pctltlon of Vlc’cona Palms Re:sort, lno (v mtona) for :rcwew of the ratcs‘ |
- fhat it has been and is bemcr charged by the C1’cy of Dcmna (Donna) Ihe Pstmon was presentcd'

. 'to the Comm1ssmn w1t’h a Proposal for Dacnsmn by Wllham G Newchurc;h Admmlstratlva Law -.: AR
. ' Judga (AL T) Wi“ch the Sta'te Or_ﬁce of Admmsrratlva Heamlcrg (go AI-I) V1 D’cona s TEpIesentcd | K

. b}’ J W Dyer Domm was mprasamcd by R:mardo J Ncwarro ’rhc E:uecumve Director (ED) Was.‘ | e
B raprcscntad by Toc’Ld Burlcey, and the ’_Publm Imeres’c Ccnmsal (PIC) was represamed by Amme
" Rowland R ' o
AfLor oéllisldermg fhe ALDs 'Proposal for DBGlSlOTl‘ and ﬂw_é av1dc‘noc emd a:t‘tmmenis.‘ |

pr esantad, the Commlvsmn mal«,ﬁ:q the followmg Findings of Tact and Com olusions of Law

' 1, FINDINGS OF FACT

1, Victoria 1s 2 Texas corporation.
2. Victoria owns a mobile home park, recreation and conyention fﬂcﬂiﬁes, a2 hotel, and 2

conference center Jocated at 602 I, Victoria Road, Donna, Texas.
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19,

14.

15,

16

Sl ..'Jcl'il WUyoz 1u .'_‘;J‘JL’JCIL:JC: F.el/ Dl
On June 27, 2003, Donna terminated Vi ctoria’s water and seWer service,

On June 27, 2003, Vlf"LOl‘ch filed with the Commwsmn and sc:rvad on Donna a petition f01
review in ‘which it avlfcd the Commlosmn to require Donm 10 mmstate amd provide

c,ontmuous and adequate water service for at Jeast 30 days to \/HcLona (P etitl on)

~On June 2/ ) 2003 the Comrmssmn 1ssued an bmcrgency order granting ihP emergcncy'
o 'mhef 'thdi Victoria sought (Emercrsncy Ordsr)

‘Op Tuly 98 2003, the Comzmssmn afﬁimed and c—r\tended that amcrcrency arder mml

ccsmbar ”)4 2004 (Erte,nclad Emergenoy Order)

, ,(In its Patihon Vlctona also aslcec’l the Comnussmn 1o rewew the Blllmg and ﬂm Ncw ‘

K Sewsr Rate Dlspu‘tas zmd to- declars that both ‘zhe cha:cras stammmg from ‘the Bﬂhng.

L Dlsputa zmd the New Sewer Ratcs DlEPTlIC are unreasona.ble anﬂ in "\fiolatwn of Dorma 5. -

- 18.;",_‘

. On September 26 7003 the ChlE;f Clerk mmlec’l notme of a prelmunary hearmg in' ‘rlbls

19,

20,

On Septembar 22, ’1003 the COHHIU.SSan 5 Chlei” Clcrk (C]:ucf Clerlx), at the :rcquc:st of ’A .

L ﬂ:Le ED rofcrred ‘rhe Blllmw and New Scrvmc Ratc Dlspums 1o SOAH for hea:cmg

oase to ”\/mtona, Donnaj the ED anti the. PIC
'On November 20 2003, Dcmna filed Wl’cb ihc C‘omzmssmn and serVed OTL V 1GLor1a the .

BD, and the PIC 2 moLLom asng the. Comnllosmn to dluIIll“B the PRilling a:nc'l New ster}

Rate stpute portions of Victoria’s Petition.

Tn its motion to dismiss, Domna claimed that thc’Conﬁ_mssion has po jurisdiction to

Teview either the Billing or New Sewer Rate Dispute.
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2003,047 (W est 2003), thé. SOAH ALT had jﬁﬁsdiction to prepare a proposal for decision .
(PFD) in this case.
Afwr the preliminary hmrmu and up to 21 days before the e‘vidéntiary ,héarjng, a iaarty
may file a motion for a summary cl1spovmon of all or cmy paﬂ of an action, The motion
uhm state {ha speclﬁc 1ssues upon which surnmary d.LS]T)OSlt],GIl is sought, and the specific
| gm'unds Jusufymg ’che summaxy dxsposmon 30 TAC§ 80 137(&)
4Ba~cd on ‘rhe above Fmd:mgs of Fact’ and Conclusmnv of Law Donna pmp&nfly fﬂed its
. 'j‘motmn to dismiss, which was a mo’tlon for su:n;ma'ry dlsposmon
Exospi upon 1caVG of the ALT a party may ﬁle and serve 2 ‘wn’ctsn responsa any . :
" Duppomng afﬁd vlts, and amy o‘ther ralevam aocumentaﬂ emdenca at 1east seven claysi-
: before the, date sat :for :cuhng on.a motmn fmr summary chsposmon 30 TAC § 80 1:,7 (b)
- Bascd on ‘che abch Fmdmvs of, FaGT and Conc:luswns of Law, Vlr:',tonag thc ED and the
- PIC had 8, sufﬁclent oppmrtumty to ﬁle B.'Ild dld ﬁle 1aspomes to Doxma 8 motxon for-_bi |
summan' dJSposmon more than ssven days baforc the ALJ ruled o 1t wa Tis I’FD
" The Commlssmn hlfe any s’tate agancy, only has the spacmc 'pO‘W ars confmcd on: 71 by .. .
staiﬁtc 1n clear and premse lanmagc Se\’zon , Maum‘ Olwaz Cemerer'y 4&3 I, 720 S W, Zd )
129, 137 7)8 (Tex. App _ Austin 1986 writ rafdnr e) |
' Worcls and phrases in thc Wa‘rcr Code that have ﬂCCllllTBd a partlould:r meaning by . |
| legislative defipition mus‘c be construed accordmgly Gov 1 Cods § Jl] Oll(b)
A Mmunicipality” 'mczms a city existing, crcatad or orvamzed under the E:Cnﬁfiﬂ

home-rule, or special laws of this state. Water Code § 13.002(12).

w
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16.

17.

18,
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and fhe sewage dis@osal that Donna has provided and v\"il] p]‘ov-ide to V i'ctérla under the
'New Sewer Ratcs are services. |

Pased on the above Fmdmgs of Fact dlld Conclusions of Law, both Lhe oompcnsamon that |
Daomna collecied ﬁom Vi chOl‘lZL in the pasi for the water and sawar sarvlces that led 1‘.0 the
Billjmu Disputc.and the amounts that Donna has demanded. or will d.CaIl'ldIld frotm Vm’conav'

for scwage tssmoe D dar the New Sewer Rates are ratcs

, 'Based on the above Fmdmtrs of Faot and Conc]usmns of Law, both the Bﬂlmg and New

5

ster Ratc Dlsputcs are dlsputas over Vlctcma 5 TELBE.

' Absent a spﬂclﬁc s:xceptmn in the Water Coda The Commlsswn haLs patel JDr.LSChGT.lOIl of any

o hnd over a. mumclpally ownad utlbty 5 mtcs or servmes mt?c‘un the mummpallty 5

16,

ioorporm:e hxmts Watar Code §13. 047(33

Water Code §§ 13 043( ) and (b) auﬂlonze a ratepayer t’haL was a party ‘co a rate .

proceedmg bexorc e crovr:mmg boc’ly of & mmnoipaﬂy owned utlhty m appaal that' '

,Oovarnmg body § daoislon 1;0 ’che Comrmssmn only 1f ‘che ratcpayer rasmdcs ou‘nmda the

. oorporatc llmits of the mu;malpdhty - i

3
™o

Wam C’nde §§ 13 O43(a) and (b) do not authonzc V1ctona, Wh.lch 15 2 res1dcm of and;

Teceives service wﬂhm Donna to a,ppcal Donma’s dactsmns cen.certing The Billing and .

New Sewer Rate D1sputcs to the COl"I]JIUSS.LOIL

W ater Code §13, 047(a) gives a 111m:1<:1pa11br mcluowe onig cma.l Juﬂndlctlon over all water

© and sewer ufjlity rates, operatlons and services provided by a water and sewer uilh‘ry

within the mﬁmcipality’s corporate Jimits,

Worlls and phrases in the Water Code must be read in context, the ertire ptafute is
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30.

31

(&%)
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.33,

Sle D2l Ko U 2a2Uoun mrocgisol
Water Code g 13 041(d)(1) does mot & thorize the Corrmnission to Teview the Billing or
NWew Sewer Rate Dispute, which are digputes concammg Donna’s m‘nec

Water Code 6§ 13.250(a) and (¢) require a ratai] public utility that has obtamed a CCN to

" comply with the Commis'sion’s conditions, restr.ic‘tions,' and limitations when

dlbcontmumg, raclucmg, ar 1mpalrmg SErVice.
Water Code §8, 13 ZSO(a) and (c) do not authonze the Comimsmon to review the rates of

a rctall pubhc utility that has obta.mad a CCN from thc Commlsm OrL. '

Watcr Code §§ 13. 750(&) and (o ( ¢)-do not authonze the Commxssmm to review tha Bllhng
g or Ncw Sewar Rata prutc Whmh ara d:sPutes ooncemmg Donna 5 ratas
. Bassd on the above Fmd_mvs of Fac't and Conc}usmns of Law, fnhe Comﬁlss1on has no . |
B Junséh ctm:n IO review cither T.heBllimg er New Sewer Rate Dlspu“ca S
: 'Summary dlspcsmo.n snall be; randarad 11" ‘rhe plcaﬂmgs ’ dmmsmm, al:éﬁdéyi’ﬁs, |
. jshpulatmns, dsposmon tt‘anscnp‘c&, mterrogatory ansWers, ptha:r d_'LSDOVBIy rcsponws,'
a},hlbﬂs and au’chanhcated or- cemﬁed pubhc rcoords '1f any, on ﬁle n tha oase at ’che time. )
> .of the haaxmg, or ﬁled thercaﬁar and bsfore Judgmem \mth ’r_he permlsmon of the Judae, '

: show that ‘chere igno gcnume 1ssufs a8 to arty matsna] oot anc'{ the Illovmg P E-TW o erm’cled‘“ B

1o summzu'y dlSpOSlhon a5 a mattcr of law om. all or BATHE of ﬂnc iss11es cxprassly sef outin .

the motion or in an mswer or any oihar rmpome 30 TAC § 80.13 7(3)

Based on the above Findin gs of Fact and Conclusmns of Law, ﬂlBl'E 18 no genuine issue a8
..,,'»"A R M

to amy materia) fact and Donna is egtitled as & matter of 1ajv\ 10 sunmldry dlsposmom in its N

favor with resp.ezt"to of the. portion§ of Y icto;ia’s Petition asking the Commission. to -

review the Billing and the New Sewer Rate Disfm e
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State Office of Administrative Hearings

Shelia Bailey Taylor
Chief Administrative Law Judge
October 12, 2006

Derek Seal

General Counsel -

Texas Commission on E11v1ronmental Quahty
PO Box 13087

* Austin Toxas 78711-3087

Re:  SOATDocket No. 582-06-1766; TCEQDocketNo 2005- 2091-UCR InRe:Victoria©
Palms Resort Inc v. City of Dorma Texas ' '

‘Dear Mr. S eal.
~ Theabove-referenced matter will be considered bythe Texas Commission on Environineritél Quality

on a date and time to be determined by the Chlef Clerk’s Ofﬁce in Room 2018 of Building E, 12118
N Intcrstate 35 Austlm Texas ‘ '

" Enclosed are copies of the Proposai for Decision and Older fhat have been recommended to the- ,
Commission for approval, Ay party may file-exoeptions or briefs by filing the original documents-
with the Chief Clerk of the Texas Commission on Environmental Quality no lat61 than November

1, 2006, Any replies to excep’mons or bnefs must be ﬁled in the same manner no later than
November 11, 2006

This matter has been deswnated TCEQ Docke’c No 2005 2091~UCR SOAH Docket No 582~
06-1766. All documents to be filed must clearly reference these assigned docket numbers. Copies
of all exceptions, briefs and replies must be served promptly on the State Office of Administrative
Hearings and all parties. Certification of service to the above parties and an original and eleven
copies shall be furnished to the Chief Clerk of the Commission. Faﬂmc—: to provide coples may be
~ grounds for Wlthholdmg consider atlon of the pleadings, ‘

"GWE/Ls
Enclosures
ce: Mailing List -

Wiliam P, Clements Building =
Pagt OFfine Pav. 120925 4 300 West 165+h Street Suite 809 @ Anetin Tavae 707112098



ROBERT DRINKARD
DENTON, NAVARRO, ROCHA & BERNAL
BANK OF AMERICA BUILDING :
701 EAST HARRISON, STE. 100
HARLINGEN, TX 78550

(956) 421-4904 (PH)
(956) 421-3621 (FAX)

-CITY'OF DONNA

xc: Doclket Clerk, State Office of Administrative Hearings

Maee n

—rn



SOAH DOCKET NO. 582-06-1766 - Proposal for Decision - .. S . Page?2

.DOCKET NO. 2005-2091-UCR

II. PROCEDURAL HISTORY

In response to Victoria’s Petition filed with the Commlssmn on Novembe1 22, 2005 '

Donna filed a Motion to Dismiss for Lack of Subj ect Matter. Tmlsdlcuon whmh was received by

 the State Office of Administrative Hearings (SOAH) on May 31, 2006 > On June 6, 2006 PIC

filed its Response to Donna’s Motion to Dismiss. PIC stated that it agreed with Donna s position .
that TCEQ did not have jurisdiction over Donna’s Tates or utility service because Donna is 2

municip ally owned utility prdviding' service to a customer wholly within its corporate limits,

A plelnmnary hearmg was held before SOAH ALI Gary W Elkms on June 13 2006

The followmg entltles appeared and were adm1tted as partles '

| PARTY REPRESENTATIVE |
i Victoria | J.W. Dyar

Domna - Ricardo_.T. Nayarro
Robert Drinkard

|} ED N "Pa}:Ll'T;ough'
' Todd Galiga

| PIC. Mary Alice McKaughan

At the prelnmnary hearmg, the pames presented oral arvument on the motion to dismiss and
'offel ed: their positions on the best procedural apploach to addressmg fhe motion in the context of
"\flctona s Petition. All of the parties agreed fhat a Comumission 1uhng on. the motion to dismiss "
should first be obtained. Should the ALT recommend gmntmg the motion and the Commlssmn :

adopt the recommendation, the case would be ripe for appeal following a requlred motion for

'rehearing‘ Should the ALJ recommend dénying thé mbtion, the ruling could be challenged .

before the Copumission via certified question. The Commission’s ruling then would determine

whether the case would proceed to a hearing on the merits,

2The full title of Donna’s request for relief was “Mo’aon to Dismiss for Lack of Subjec't Matter Jurisdiction
and Objection o and Conditiona] Answer to Applicant’s Complaint.”



SOAH DOCKET NO. 582~06-1766 "~ Proposal for Decision '  Paged
DOCKET NO. 2005-2091-UCR - :

IV. HISTORY OF DISPUTE BETWEEN VICTORIA AND DONNA

The following is albaolcgroumﬂd summary of the dispute that led to Victoria’s petition in

this case.

In 2003, Victoria filed a lawsuit in Hidalgo County District Court agamst Donna, alleging
that Donna was operaung a faulty water meter that resulted in overoharces to Victoria for both
water ancl sewer serv1oes p10V1cled by the city. The suit also ohallengecl an mcrease in Donma’s

- water rates. In response, Donna filed a pled to the Junsdwtmn arguing that jurisdiction lay not
with the court but with the Comm1ss1on The H1da1go County Dlstnot Court took the
Jurlsdmtmnal challenge under adv1sement Victoria then filed a complaint with the Commission
'to challenge the same rates. Thé district court demed Donna’ 8 plea to the Junsdmuon and Tiiled .
that the case should proceed. to trial. Donna appealed the rulmg to the Thirteenth Court of
Appeals ' ' ‘ ’

Meanwhile, Domna Jomed the Commission’s Executive D1reot0r n challengmg the .
oomplamt Victoria had filed with the Comrmssmn In a plea to the jurisdi ction, Dotmia. argued :
that the Comlmssmn had no ]unsdwtlon over a rate and billing dispute between Vi 1otona and
Domna. The Commlssmn referred the case to SOAH where it was. asmgned to ALJ William
Newchurch. As a result, the blllmg and rate d1spute was pending- snnultaneously before both

SOAH, via the Commission, and the Hidalgo Courity District Court.”

Tn & final order issued by the Commission in May 2004, it agreed with AL Newclurch’s '
conclusion that it did pot have jurisdiction over the dispute between Victoria and Donna,
Victoria sent a copy of the decision to the Thirteenth Court of Appeals in- Corpus Christi, which

disagreed with the Commission. The Court found that the Commission had exclusive appellate

s Vm’tona explains that even though it believed jurisdiction was actually in the .district court rather than
with the Commission, it felt it had to “cover its bases” by filing the complaint with the Commission following
Donna’s challenge to the district court’s jurisdiction.
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V. PARTIES’ ARG‘UMENTS
A. Victoria®s Position

‘In its brief, Victoria -remained steadfast in itg pdsition that the Commission has
jurisdiction to review Domna’s orders a:nd ordinances. It refterated the Jurlsdmuonal arguments
considered in the 2003 case and added that no appellate court had 1ssued a ruling consistent with -

Donna’s ,posmon.

- Regarding the 1ssue framed by the ALJ n 1115 1equest for additional bneﬁng—the extent to
whlch the Thirteenth Court’s decmon 1s bmdmg on the Comrrus51on—\f1ctor1a argues that under
the “1aW of the case” doctnne the Thn'teenth Court’s declslon is contr oll:mg In support of thls
: 'posmon, V1otor1a cﬂ;ed the Texas Supleme Court’s conolus1on n. Hudson V. Wakef Seld® ’chat -
Aru]mg by an appellate court on a question. of law will ordinarily be rega:rded as the law of that
case in all. subsequent proceedmgs in that case The Court noted that the doctnne applles as long
as the facts of the case on remand are substantlally the same as they were in the pnor

proceeding.’

Victoria also points out that four scparate aﬁpellate courts have concluded the Commission |
" has exclusive appellaie Ju:usdlctlon over water service disputes between a municipality and its
v'customels pursuant to TEX. WATER CODE ANN § 13. O42(d) * 1t added that the law of the case

doctrine lends additional support to the conclusion that the decision of 1116 Thirteenth Court is

S Hudson v. Wakefield, 711 8.W,2d 628, 630 (Tex. 1986).

T Id.
' b Victoria cited the following four cases in support of this assertlon City of Galveston v. Flagship Hotel,
Lid., 73 S.W.3d 422, 427 (Tex. App~Houston [1* Dist.] 2002, no pef); Flagship Hotel, Ltd. v, City of Galveston,
117 8'W.3d 552, 562-563 (Tex. App.—Texarkana, 2003, reh’g overryled 2003, pet. denied); City of Donna .
Victoria Pabmns Resort, Inc. 2005 WL 1831593 (Tex. App ~Corpus Christi 2005, Teb’ g overruled, pet, filed 2005,
pet, abated 2006); and City of Willow Park v. Squaw Cr eek Downs, L.P., 166 S W.3d 336 (Tex. App ~Ft. Worth
2005, no pet.).
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VL ANALYSIS

Just as the ALJ concluded in the 2003 case before the Commission—thut the Commissiou 18
not bound by the decls1ons of the Houstan or Texarkana Courts of Appeal-the ALT in llus case
concludes that the Commission l1l<ew156 is not bound by the d60181011 of the Tluﬁ:eenth Court of -

Appeals. It is free to reach a different ooucluSlon.
“The “law of the case” doctrine cited by Victoria does not apply. The doctrine states,

Quest1ous of law that are decided on appeal to-the court of last resoft will goxferu .
the case throughout its subsequent stages, including a 1etnal a:ucl a subsequent
appeal.'? (Emphas1s added)

Vlctona mis- states the doctm:\e by seemmgly expanchng its. appllcatlon to the courts of appeal .
‘Becanse the Texas Supreme Court—the Court of last resort—-has not ruled on the Commlssmu 5
jurisdiction in this case, the doctrine does not act to bar Comm15s.1on action on the dispute between -
Victoria and Donna. Furthermore the Tlurteeuth Court has no jurisdiction over Com:rmssmu
~clec>1s1ons under the APA Instead, as argued by Donna and the ED, such declsmns are appealable
to TraV1s County Distriot Court and the Tlurcl Court of Appeals “This has not occurred. o

Likewise, res ]udzcata does not bind the Commission to the decision of the Tlurteenth
COUIt Although res Judrcata prohibits the re-litigation of a court’s Judgment ina Subsequeut guit
be’rweeu the same par’ues or their privies,-the Comuussmu was not a pafty to the case at the
Thirteenth Court of Appeals and, thus, did not have the opportunity to present argument on the

issue of jurisdiction.™

1 3 TBX. JUR. 3D Appellate Review § 850 (1999).

11 At fhe preliminary hearing, Victoria represented that it appealed the Comr‘n.issidn’s' 2004 order to Travis
County District Court but dismissed ’che appeal before it could be taken up by the court.

12 Hammonds v. Holmes, 559 SW.2d 345 (Tex, 1977).



TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

AN ORDER dlSIIllSSll] g the oomplamt and petition of Vigtoria Palms

" Resort, Inc. challenging water and sewer rates that it has been and is being
charged by the City of Donna, Texas; TCEQ DOCKET NO 2005-2091-
UCR; SOAH DOCKET NO. 582 06-1766

On___ . - the Texas Commission on Bnvir onmental Quahty (Cmrumssmn,

or TCEQ) cons1dered a Motion o D1smlss for Laok of SubJ ect Matter Junschctlon and Ob] eetlon to '
. .land Conditional Answer to Appheant’ Complamt ﬁled by the City of Donna, Texas (Donna) The“

'motlon was filed in response to the Ongmal Complamt of Vi 1ctor1a Palms Resort Tnc. (V1ctor1a), :

seeking a deolaratlon from the Commission fhat rates belng charcred by Dorma for Water and sewer .

. serv1ee a:re unfair, vy ust unreasonable and a vmlaﬁon of Dorma s tariff and the Texas Water Code.
Donna s motlon to dlSDfllSS was presen‘ced to the Commlsslon chh a Prep os'al for Deelslon by Ga;ry.
W. Ellalns, Adrrmnstratlve Law J udge (ALI ) w1th the State Office. of Administrative Heanngs A
(SOAT). Vlctorlawas 1eprese11ted by J.W. Dyer, Dom1a Was repr esented by Ricardo 7. Navarro the
Execmrve Director (ED) was represented by Paul Tough, and the Pubho Tnterest Counsel (PIC) was
represented by Mary Alice McKaughan.

After considering the ALI ’s Proposal fo'rD ecision and the evidence and arguments presented,

fhe Commission makes the following Findings of Fact and Conclusions of Law:



10.

1.

12,

PARTY | REPRESENTATIVE
'Victoria | I.W. Dyer |

Donna | Ricardo J, Navarro
Robert Drinkard

'ED Paﬁl Tough'
o Todd Galiga

PIC | Mary Alice
McKaughan

AttheT une 13, 2006 heanng, all par‘ues were given the opportunityto p1ese11i oral ar gumen‘c

on Donna s motion to d1smlss The hea.nng closed that day

On Aucrust 10 2006 the ALI issued an order reopenmg the hearmg and asking the part1es g

1 tofile br.iefs 'by August 25, 2006. on a limited issie. Victoria, Donna, and the ED submltted" '

' bnefs

In TCEQ Docket No. 2003- 0697—UCR [S OAH Docket No. 582-04- 02 52], the Commlssmn

_ .issued an order granted summary dlsp051t10n ona olalm by Vi 10tor1a 111volv1ng the same

issues and the same parties that are before it in this case. The order was dated May 14, 2004.
Tn the May 14, 2004 order granting Summary disposition, the. Commission concluded it had
1o Jumsdlotlon to review e1thel a blllmg or a sewer rate dlspute between Victoria and Donna -

The May 14 2004 order granting summary dlspo smon dismissed, with pr BJU(llOC to reﬁlmg, '

- theportions of Vioton'a’ sp eti‘tibll asking theCommissmn to review the billing and sewerrate

dispute between Victoria and Donna.
Based on ’che' oonclusioh that TCBQ Docket No, 2003-0697-UCR (2003 ‘case) involved the

very same issues and the same parties that are before the Commission in this case, and



NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON

ENVIRONNIENTAL QUALITY THAT: |

1. VlctouaPahns Resort, Inc.’s Flrst Amended Complamt and Peuuon for Review is dlSI’.LllSSGd

with prejudice to refiling, |

2. All motions, requests fo:r entry of specific findings of faot or conclusions of law, and any

other requests for »gsneral or speoiﬁo relief not expressly »gmnte'd herein, sre hereby denied
| for Wsﬁt of nierl't | |

-3 | The Chief Clerk of the TCEQ shall forward a copy of this Order to all partles

| 4. If any promsmn sentence clause or phrase of tlns Order is for any reason held to be mvahd

~the invalidity of that portion shall not affect the Vahdlty of the remalmng portmns of the

Order The effective date of this Order is the date ’che Order is fmal as prov1ded by 30 TAC :

§ 80.273 and Gov tCode § 2001 144

Issue Date:

TELXAS COI\/.EMIS SION ON ENV[RONMENTAL QUALITY

Kathleen Hartnett White, Chairman '
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§ 13.255. SINGLE CERTIFICATION IN INCORPORATED "OR
ANNEXED AREAS. (a)° In the event that an area is 1ncorporated or
annexed by a mun1c1pa11ty, either before or after the effective
date of this section, the mun1c1pa11ty and-a retail public utility
that provides water or sewer service to all or part of the area
pursuant to a certificate of convenience and necessity may agree in
writing that all or part of the area may be served by a municipally
‘owned utility, by a franchised utility, or by the retail public
utility. In this section, the phrase "franchised utility" shall.
mean a retail public utility that has been granted a franchise by a
municipality to provide water or sewer service inside municipal
boundaries. The agreement may provide for single or dual
certlflcatlon of all or part of the ‘area, for the purchase of
facilities or property, and for such other or additional terms that
the parties may agree on. “TfEfranchised utility is to serve the
area, the franchised utility shall -also be a party to the agreement.
The executed agreement shall be filed with the commission, and the
commission, on receipt of the agreement, shall incorporate the
" terms of the agreement into the respective certificates of
convenience and necessity of the parties to the:agreement. .
(b) TIf an agreement igs not executed within 180 days after
the mun1c1pa11ty, in writing, notifies the retail public utility of
its intent to provide service to the. incorporated or annexed area,
and if the municipality degires and intends to provide retail
utlllty service to the area, the municipality; prior to- prov1d1ng

" service’ to ‘the aréa, shall file an: application with the comm1551on _ﬂ

“to*grant ‘gifgle certification to the municipally owned water or
sewer utility or to a franchised utlllty If an application for
single certification is filed, the commission shall fix a time and
. place for a hearlng and give notice of the hearlng to the
municipality and franchised utility, if any, and notice of the
appllcatlon and heallng to the retail public utility.

; (¢) The commission shall grant single certification to the
municipality. The commission shall also determine whether s1ngle
certlflcatlon as requested by the municipality would result in
property of a retail public utility be1ng rendered useless or
valueless to the retail public utility, and shall determine in its
order the monetary amount that is adequate and just to compensate
the retail public utility for such property. If the municipality in
its appllcatlon has requested the transfer of spec1f1ed property of
the retail public utility to the municipality or to a franchised
utility, the commission shall also determine in its order the
~adequate and just compensatlon to be paid for such property
pursuant to the provisions of this sectiomn, including an award for
damages to property remaining in the ownership of the retall publlc
utility after single certification. The order of the commission
shall not be effective to transfer property. A transfer of property
may only be obtained under this section by a court judgment rendered
pursuant to Subsection (d) or (e). of this section. The grant of
single certification by the commission shall go into effect on the
date the municipality or franchised utility, as the case may be,
pays adequate and just compensation pursuant to court order, or
pays an amount into the registry of the court or to the retail
public utility under Subsection (f). If the court judgment
provides that the retail public utility is not entitled to any
compensation, the grant of single certification shall go into
effect when the court judgment becomes final. The municipallty or




account, and that interest accruing prior to withdrawal of the
award by the retail public utility be paid to the municipality or to
the franchised utility. 1In the event the municipally owned utility
or franchised utility takes possession of property or provides
utlllty service in the singly certificated area pendlng appeal, and
a court in a final judgment in an appeal under this section holds
that the grant of single certification was in error; the retail .
public utility is entitled to seek’ compensation for any damages
sustained by it in accordance with Suibgection (g) of this sectlon

(g) For the purpose of implementing this sectiom, the value
of real property owned and utilized by the retail public utility for
its facilities shall be determined according to the standards set
forth in Chapter 21, Property Code, governing actions in eminent
domain; the value of personal property shall be determined
gesording to the factors in this subsection.” "The factors ensuring
that the compensatlon to a retail public utility is just and
adequate, shall, at a minimum, include: impact on the existing
indebtedness of the retail publlc utility and its ability to repay
that debt, the value of the service facilities of the retail publlc
utility locatéd within the area in question,  the: amount of any -
expendltures for planning, design, or construction of service
facilities outs1de the 1ncorporated or-‘annexed area-that are
allocable to service to the area ‘in questlon, the amount of the .
retail public utility's contractual obligations allocable to the
area in questlon, any demonstrated impairment of service. or
‘1ncrease of ‘cost ‘to consumers.:.of the retail public utility _ .
remaining after the 51ng1e certlflcatlon, the impact on future el
revenues lost from existing customers, necessary and reasonable- ' :
legal expenses and professional fees, factors relevant to
maintaining the current “financial integrity of the retall public
utility, and other relevant factors.

(g-1) The  commigsion shall adopt rules governing the
. evaluation of the factors to be congidered in determining the -
monetary compensation under Subsection (g) . The comulssion by
rule shall adopt procedures to ensure that the total compensatlon
to be paild to a retail public utility under Subsection (g) is ‘
determined mot later than the 90th calendar day after the date on
‘which the commission determines that the munlClpallty 8 .
application is administratively complete.

(h). A municipality or a franchised utility may dismiss an
appllcatlon for single certification without prejudice at apy time
before a judgment becomes final prov1ded the munlClpallty or the
franchised public utility has not taken physical possession of
property of the retail public utility or made payment for such right
pursuant to Subsection (£) of this section.

(1) In the event that a mun1c1pa11ty files an application
for single certification on behalf of a franchised utility, the
municipality shall be joined in such application by such franchised
utility, and the franchised utility shall make all payments
required in the court's judgment to adequately and justly
compensate the retail public utility for any taking or damaging of
property and for the transfer of property to such franchlsed
utilitcy.

() This section shall apply only in a case where:

(1) the retail public utility that is authorized to
serve in the certificated area that is annexed or dncorporated by
the municipality is a nomprofit water supply or sewer serv1ce



drinking water systems.

Added by Acts 1987, 70th Leg., ch. 583, § 1, eff. Aug., 31, 1987.
Aamended by-Acts 1989, -71st Leg., ch. 567, § 32, eff. Sept. 1,
1989; Acts 1989, 71st Leg., ch. 926, § 1, eff. Aug. 28, 1989;
Acts 1995, 74th Leg., ch. 814, § 1 to 4, eff. Aug. 28, 1995; Acts
1999, 76th Leg., c¢h. 1374, § 1, eff. Aug. 30, 1999; Acts 1999,
76th Leg., ch. 1375, § 1, eff, Sept. 1, 1999,

Amended by: . -
‘ Acts 2005, 79th Leg., Ch. 1145, § 10, eff., September 1,

2005,
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LEXSEE 190 S.W.3D 747

g THE CITY OF SAN ANTONIO, as Owner of the San Antonio Water
System, Appellant v. BSR WATER COMPANY; Sneckner Partners,
_Ltd.; Debra Sneckner Kennedy; Sherri Martineau Sneckner; William
. Kendrick Sneckner; Loya Catherine Sneckner Buckner, Appellees

No. 04-05-00495-C'V

COURT OF APPEALS OF TEXAS, ‘FOURTH DISTRICT, SAN AN— :
: TONIO , ‘

190 S:W.3d 747; 2005 Tex. App. LEXIS 10859

'December 28, 2005, Delivered
December 28 2005, Flled L

Released for

Appeal dismissed by City of San Antonio v.
BSR Water Co., 2006 Tex. App. LEXIS 1760
(Tex. App. San Antonio, Mar. 8, 2006) -

PRIOR HISTORY: [**1] From the 225th
Judicial District Court, Bexar County, Texas.
Trial Court No. 2004-CI-02288. Honorable Mi-
chael P. Peden, Judge Presiding.

DISPOSITION:  AFFIRMED ‘IN PART;
REVERSED IN PART.

" CASE SUMMARY:

PROCEDURAL POSTURE: Appellant city
challenged an order of the 225th Judicial Dis-

trict Court, Bexar County, Texas, which denied

its plea to the jurisdiction in appellee ranch
owners' action' for breach of.contract, fraud,
fraudulent inducement, and conversion.

OVERVIEW: The owners held a certificate of

convenience and necessity (CCN) from the

3;-:'State that allowed them to operate a potable
water system on the ranch ‘They wanted to ex-

pand the area covered by the CCN (expansion
area), but the area they sought fell within the
land covered by the city water system's applica-
tion for & CCN. The court found that the own-
ers' claims arose from the water systemé deci-
sions regarding the drilling of wells, the pur-
chase of water, and an application for a CCN.
over the expansion area. Those decisions could
not be distinguished from the city's governmen-
tal function to provide water and sewer service
under Tex. Civ. Prac. & Rem. Code Ann. §
101.0215(2)(32) (2005). Accordingly, the city
was entitled to immunity on the owners' tort
claims.- The "owners. asserted -2 common law
breach of contract claim against the water sys-
tem, and Tex. Water Code Ann. ch. 13 did not:
specify a procedure for resolving such disputes.

© Although the Texas Commission for Environ-
‘mental Quality (TCEQ) had the authority to

levy penalties, it did not have the authority to
award damages, The TCEQ did not have either
exclusive or primary jurisdiction over the own-
ers' contract claim.




Page 3

190 S.W.3d 747, *; 2005 Tex. App. LEXIS 10859, **

Furthermore, all activities associated with the
operation of one of the government functions
listed in-§ 101.0215(a) are governmental and
cannot be considered proprietary, regardless of

the municipality's motive for engaging in the -

activity.

Governments > Local G’overnmem‘s > Duties
& Powers .

[HN5] A city has discretion to' perform or not '

- perform many activities- in connection with its
government functions. That discretion does not
reclassify one aspect of a govermnent funotlon
into a pr opuetzuy func‘mon

Civil Piocetlure > Justzczabzlzty > Rzpeness >

Tests

, '. . [HN6] For a claim to be Just1c1able the clalm A
i#-; moust-be-fipe, and the concept of rlpeness em-

. phasizes the- need for a concrete injury and fo-
cuses on ‘when an action may be brought. Un-
der the ripeness doctrine, a rev1ew111g court
‘considers whether, at the time a lawsuit is filed,
the facts are sufficiently developed and show
that an injury has or is likely to occur. A case is
ot ripe if determining whether a plaintiff has a
concrete injury depends on events that have not

come to pass or that are based on hypothetical

or contingent facts.

Civil Procedure > Jurisdiction > Subject Mat-
ter Jurisdiction > Jurisdiction Over Actions >
General Jurisdiction -

[HIN7] Courts of general jurisdiction plesuma— '

‘bly have subject-matter jurisdiction unless a
contrary showing is made.

Administrative Law > Separation of Powers >
Jurisdiction ' '

Administrative Law > Separation of Powers >

© Legislative Controls > Scope of Delegated Au-
thority

[HIN8] There is no presumption that administra-
tive agencies are authorized to resolve disputes.

. Instead, an agency may exercise only those

powers the law, in clear and'express statutory
language, confers upon it.-Courts will not di-
vine by implication additional authority to
agencies, nor may agencies create for them-
selves any excess powers. Under the exclusive
jurisdiction doctrine, the legislature grants an
administrative agency the sole authority to
make an initial determination.in a dispute. An
agency has exclusive jurisdiction when a. per-
vasive regulatory scheme indicates that the leg-
islature intended for the regulatory process to
be the exclusive means of remedying the prob-

lem- to -which the regulation  is addressed.

Whether an agency has exclusive jurisdiction
depends on :statutory interpretation.- Typlcally,
if an agency has exclusive jurisdiction, a party
must exhauist all administrative remedies before

seeking juahclal review of the -agency's action.
Until then, a trial court lacks subject-matter ju-

' risdiction and must dismiss without prejudme_

the claims within the agencys excluswe Juns~
diction.-

Administrative Law > Judicial Review > Stan-

* dards of Review > De Novo Review
' Administrative Law > Separation of Powers >
. Jurisdiction

Governments > Legislation > Interpretation
[HN9] Determining if an agency has exclusive
julisdiotion requires statutory construction and
raises jurisdictional issues. Thus, whether an
agency has exclusive JllllSdlCtlon is a question -
of law that an appellate court reviews de novo,
The court's objective when construing a statute
is to determine and give effect to the legisla-
ture's intent. To ascertain that intent, the court
looks first to the statute's plain language and
gives words their ordinary meaning. The court
must view the statute's terms in context and
give them full effect. Further, the court pre-
sumes that the legislature acted with knowledge
of the common law and court decisions.



Page 5

190 S, W.3d 747, *; 2005 Tex. App, LEXIS 10859, **

Fubanks, Akin Gump Strauss Hauel & Feld
L.L.P;, San Antonio, TX.

F01 Appellee: Seagal V. Wheatley, Tenkens &
Gl]ChI‘lSt P.C., San Antonio, TX.

JUDGES Opinion by ‘Sandee Bryan Marion,
Justice. Sitting: ‘Catherine Stone, Justice, San-
dee Bryan Marion, Justlce Rebeom Simmons,
Justlce SR

OPINION BY: Sandee Bryan M'mon

OPINION A

, [f;750] This is an accelerated app_eal from
the trial court's denial of the City's plea to the

jurisdiction. In the underlying -suit, BSR Water

o Company and others (collectively "BSR"): sued
° the City on claims of breach of contract, frand,

-:',fraudulent mducement “and conversion. Inthis

" ijmmuné ‘from suit on BSR's tort claims, .(2)
BSR's contract claim is tipe, and (3) the Texas
Commission for  Environrmental 'Quality
("TCEQ") has either exclusive or primary ju-
risdiction over BSR's contract claim. We affirm.

. in pa:rt and reverse in part.

BACKGROUND

BSR owns a 442-acre 1a11011 in northwest

San Antonio, Texas, and holds a Certificate of
Convenience and Necessity ("CCN") ! from the

State that allows it to [#751] operate a potable

water system on the ranch. The San Antonio
“Water System ("SAWS") is a public utility that
provides [**2] services in Bexar County,
Texas through service areas established by its
CCNs. The TCEQ is the state agency that
grants ‘CCNs and ensures that all CCN appli-
cants possess the financial, managerial, and
technical capability to provide continuous and
adequate water utility service. See TEX. WA-
TER CODE ANN. §§ 13.241, 13.242 (Vernon
2000),

" dppedl, we' determine’ whether (1) the City is™

1. A CCN allows an entity to provide re-
tail water service if it is for the public's
convenience and necessity. TEX. WATER
CODE ANN, § 13.242(a) (Vernon 2000).

In 1998, SAWS filed an application with
the TCEQ for 2 CCN covering several thousand
acres west of Highway 281 in northern Bexar

- County. BSR owns 412 acres west of Highway

281. BSR has the CCN-to provide retail water
service within its 412 acres, although it has

.. never provided such service to any’ “customer.”

BSR wanted to expa.nd the area covered by its
CCN 1o include 800 acres of neighboring land
surrounding ' its property (the "Expansion

‘Area"). BSR's Expansion Arca fell [**3]

within the land covered by SAWS's application
for a CCN. BSR also filed a protest to SAWS's:
application” with the TCEQ -because BSR

- wanted to expand its CCN to cover'the Expan-
" sion Area. The Bexar County Metropohtan Wa-
“ter District ("Bexar Met") ﬁled 2 §imilat’ Protest' R

with TCEQ.

On February 15, 2000 representatwes of .

BSR and SAWS engaged in comtract negotia-
tions to resolve their differences, eventually
entering into a Water Supply Contract and Ser-
vice Area Sefttlement Agreement. Among the
obligations assumed by -the parties under the

‘agreement are the following: (1) BSR agreed to

withdraw its request for a contested hearing on
its protest to SAWS's CCN application and
agreed to submit a letter supportmg SAWS's -
application for an expansion of its CCN in
those areas surrounding BSR's CCN; (2)
SAWS agreed to not oppose, and to support |
any. attempt by BSR to expand the area of its

~ CCN provided such expansion IS within the

limits of the Bxpansion Area; (3) SAWS agreed
not to oppose, and to support the transfer to
BSR of any portion of SAWS's CCN located

within the Bxpansion Area; (4) BSR agreed to
sell to SAWS water on a wholesale basis; and

" (5) BSR granted SAWS the right to produce up

[*%4] to 1,500 acre feet per year of groundwa-
ter from wells SAWS agreed to drill on BSR's
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sovereign immunity unless immunity has been

waived under the Texas Tort Claims Act. See
zd §6 101.001-.109.

Proprietary functions are those functions
that a municipality may, in its discretion, per-
form in the interest of the inhabitants of the
municipality. See id. § 101.0215(b). Proprietary
functions are not integral to a municipality's
function as an arm of the state. Southwest Con-
crete Constr., 835 S.W.2d at 731, "The sover-
~giph ifnunity of the state does not protect a
municipality from liability for- actions taken in
a proprietary. capacity because such are under-

taken for the benefit of private enterprise or the -

residents of the municipality 1athe1 than for the

" benefit-of the general public.” Id.-

Relymg on the "arising from" hnguage of

Texas szzl Pr czctzce and Remedzes Code sec-
, BSR asserts courts must -

tion 101. 02]5 [**8]

. first: detenmne thie’ spec1ﬁc Fanction from which -

a plamtlffs damages arise, before determining

whether the municipality is immune. See TEX.

CIV. PRAC. & REM. CODE ANN )
101.0215(a) (”[HNZ] A mumolpahty is liable ..

for ‘damages arising from. its” govemmen’cal
finctions ..."); § 101.0215(b) ("[FIN3] This

chapter does not apply to the liability of a mu- -

mc1pa11ty for damages arising [*753] from its
p1op116tary functions ..

and the alleged governmental function. BSR
contends its claims do not arise from SAWS's
‘providing water and sewer services, and in-
stead, its claims arise from SAWS's ‘refusal to
maintain its application for a CCN covering the
Bxpansion Area. so that BSR could later pro-
vide water and sewer service. According to
" BSR, (1) its fraud claim rests on SAWS's never
actually intending to continue its application
for a CCN for the Expansion Area, and (2) its
conversion claim rests on BSR being deprived
of the right to capture the water under its prop-
erty because SAWS failed to drill wells on the
-property, which resulted in surrounding land-
owners capturing the water [**9] and selling it

.M. BSR argues there
must be a nexus between the ‘asserted claims -

to SAWS. Therefore, BSR concludes that be-
cause its claims arise from the operation of a
public utility, and not the. p10v1d1ng of ' water
and sewer service," the City is not immune
from suit.

[HN4] A municipality does not ejoy im-
munity from suit for the performance of its
proprietary functions, such as "the operation
and maintenance of a public utility." TEX. CIV.
PRAC. & REM. CODE ANN. §.101.0215(b)(1).

“There 1§ o 'dlspute that SAWS is a 'public util-
“ity. The provision of water services, water-

works, and irrigation were considered proprie-
tary functions under the common law. City of
Texarkana v. Cities of New-Boston, 1 4] S.W.3d
778, 783 (Tex. App:--Texdarkana 2004, no pet. )
Reata Constr. Co7p, 83.8.W.3d 392 at 397.

However, the Legislature did. 11ot adopt the
. same classifications the common law- employed
“« when it classified municipal func’uons in sec-
“iom 101.0215. Reata Constr. Corp., 83 8 W.3d

at 397. And, plaintiffs may not "split various

. aspects of [a municipality's] operation into dis-

crete functions .and recharacterize certain of
those functions as proprietary.” See City of San

~ Antonio v. Butler, 131 S.W.3d 170, 178 [¥*10]

(Tex. App.~-San Antonio 2004, pet. filed Apr.
15, 2004). Although the operation of a public
utlhty is a proprietary function, a municipality's
proprietary functions do-not include those ac-
tvities listed as govemmental in section
101.0215(a). TEX. CIV. PRAC. & REM. CODE
ANN. § 101.0215(c); Butler, 131 S.W.3d at
177, see Southwest Concrete Constr., 835
S W.2d at 731 (veferencing section 101.0215(c)
and noting "the legislature included a caveat n
addition to the language which indicated that
the Jist of proprietary functions was not exclu-
sive. ). Among the governmental functions
listed in section 101.0215(a) for which a mu-

' nicipality-enjoys immunity from suit 1s the pro-

vision of "water and sewer service." TEX. CTV.
PRAC. & REM. CODE ANN. ¢
101.0215(a)(32). Furthermore, "all activities
associated with the operation of one of the gov-

. ernment functions listed in section 101.0215(a)
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must be tipe, and the concept of ripeness em-
phasizes the need for a concrete injury and fo-

cuses on when an action may be brought, Waco .
Indep. Sch, Dist. v. Gibson, 22 S.W.3d 849,

851, 43 Tex. Sup.. Ct. J. 731 (Tex. 2000) Under
the 11penesu_doctrme we consider whether, at
the time a lawsuit is filed, the fmcts are suffi-
ciently developed amd show that an 111Jury has
- or is likely to.occur. Id at 85 ] 52. A case is not
ripe if determining whether a plaintiff has a
concrete InjuLy. depends on.events that have not
come to pass or that are based on hypothetical
or contmgent facts. Id. at 852

‘The C1ty asserts BSR does not have a con-
crete injury becausé BSR's claims are based on
a future ‘event: whether” "~ [*755]
would grant or deny BSR a CCN in the Expan-

sion* Area.- On the' other hand; BSR: asserts

SAWS's ‘actions :denied: BSR "any - expansmn

rlgh’cs ‘and - the "valuable: rlght to. receive’ pay-'.
ments of several ‘millions* of dollars from -

SAWS or other water purchasers ‘for water to

‘be purchased [**15] in [BSR's] new agreed.

éxpanded aréa." BSR also asserts that SAWS
has directly caused it "to lose. extremely valu-
able rights to sell its own water to other land

developers," Further, BSR contends it lost the .

benefit- to expand its water area because it
"simply does not have the ability to compete
. with a huge utility like Bexar Met for a certifi-

cate to serve the same area." BSR claims to

have suffered. injury regardless of the TCEQ ]

future decision. Taking the facts stated in

BSR's petition as true, if SAWS breached its
agreement with BSR, then BSR suffer ed an in-
jury by losing its expansion llghts and 11ghts to
sell its water to other developers. Therefore, it
is not determinative that the TCEQ has not is-

sued a final ruling regarding the CCN applica~

tion and we hold that BSR'S breach of contract
claim is ripe. -
TCEQ!'S JURISDICTION

In its third issue, the City asserts the trial
court lacks subject-matter jurisdiction because

the TCBQ.
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the TCEQ.has exclusive jurisdiction over the
underlying CCN dispute.. Alternatively, the

City asserts-the TCEQ has primary jurisdiction. .

The City insists the Legislature gave the TCEQ
exclusive jurisdiction: to decide the . issues

raised in this case and that BSR [**16] must

exhaust all administrative remedies available to
it befo1e seeking judicial review. The City con-
tends that because BSR has not’ exhausted all
administr ative 1emed1es avaﬂable the trial
court does 11ot ha,ve -subj echatter jurisdiction
to hear th1s case

A.E clus*v Jur 1sd1ctie

[HIN7] Courts of general Junsdlctlon pre-

sumably have subject-matter jurisdiction unless

‘a contrary showing is made.: Subaru of Amer-

“ica, Inc. v. David McDavid Nissan, Inc., 84 -
- SiW.3d 212, 220, 45 Tex. Sup..Ct. J. 907 (Tex. - i
.'2002). [HN8] There is no présumption that ad« /o4
~'ministrative agencies are authorized to resolve °

disputes. Id. Instead; an agency may exercise

~ only those powers the law, in.clear and express
statutory language, confers upon it. Jd. "Courts

will not divine by 1mphcat1on additional au-

' 't11011ty to- agencies, nor may agenoles create for

themselves any excess powers." BCY Water

-Supply Corp. . Reszclentzal Investments, Inc.,

170 S.w.3d 596, 600 (Tex App ——Tyler 2005,
pet. demed)

Under the exclusive jurisdiction doctrine,
the Legislature grants an administrative agency
the sole authority to make an initial determina-

~tion in a dispute. See Cash Am. Int'], Inc. v. -
" Bennett, 35 S W.3d 12, 15, 43 Tex. Sup. Ct. J.
- 1047 (Tex, 2000). |

*%17]° An agency has ex-
clusive jurisdiction when a pervasive regulatory
scheme indicates that the Legislature intended
for the regulatory process-to be the exclusive
means of remedying the problem to which the

regulation is addressed. Subaru, 84 S.W.3d at

221, Whether an agency has exclusive jurisdic-
tion depends on statutory interpretation. Id.
Typically, if an agency has exclusive jurisdic-
tion, a party must exhaust all administrative
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fore, the trial court had subject-matter jurisdic-
tion over BSR's contract claim, See BCY Water
Supply, 170 S.W.3d at 601 (ho]dmg that com-
mon law-claims for negligent misrepresentation
[*#21] and promissory estoppel [*757] did
not fall within TCEQ's exclusive jurisdiction),
see also City of Donna v. Victoria Palms Re-
sort, Inc., No. 13-03-375-CV, 2005 Tex. App.

- LEXIS 6131, 2005 WL 1831593, *5 (Tex. App.~ -

-Corpus Christi Aug. 04, 2005, pet. filed) (hold-

ing that TCEQ does not have jurisdiction-over

claims for deceptive trade practices and breach
of contract).

B. Primary Jurisdiction *
3 BSR assérts this court does not have
* jurisdiction to address the City's primary

jurisdiction claim because the doctrine of

- ~trial- court -of subject-inatter’ jurisdiction:

According to BSR, because this is‘an in- **

terlocutory appeal from the trial court's
denial of a plea to the jurisdiction, our:
review is limited to only jurisdictional
arguments. We disagree, and conclude
this court has jurisdiction to consider
whether the TCEQ has primary jurisdic-
tion over BSR's contract claim. See Bui-

nary, 84 S.W.3d at 208 (Supreme Court.

considered both exclusive and primary
jurisdiction arguments), Cash America
International v. Bennett, 35 S.W.3d 12,
43 Tex. Sup. Ct. J. 1047 (Tex..2000)
(same).

[**22] '[HN12] Primary jurisdiction is a
~ judicially created doctrine in which a court may
dismiss or stay an action pending resolution of
some portion of the case by an administrative
agency. Harris County Mun. Util. Dist. v.
Mitchell, 915 SW.2d 859, 863-64 (Tex. App.—-

Houston [1st Dist.] 1995, writ denied). Under °

the doctrine of primary jurisdiction, a matter
delegated by statute to an administrative

agency for initial action must be determined by '
that agency before the matter may be reviewed
by a court. Id. at 864; see also Subaru, 84
SW3dat221.

"[Plrimary  jurisdiction is  prudential

whereas exclusive jurisdiction is jurisdic-

tional." Subaru, 84 S.W.3d at 220, Thus, to the
extent the TCEQ has primary jurisdiction over
BSR's claims, the trial court did. not lack sub-
ject-matter jurisdiction. If an agency has pri-

mary jurisdiction, rather than disiiiss the case,” ™

a trial court should abate the lawsuit and sus-
pend final adjudication of the claims until after -
the agency has an opportunity to act on the
matter. Id, at 22]

A trial court should allow an adm1n1strat1ve
‘agency to initially decide an issue whem: (M

ok .
orimary jurisdiction - does mot deprive a- }7‘_[ 23] the agency is typically staffed with ex

'grts trained in handlmg the complex ploblems

'1n':the dgency's purview; and (2) great benefit is’

derived from the agency's uniformly interpret-

ing its laws, rules, and regulations, whereas. A

courts and juries may reach different results
under similar fact situations. Subaru, 84 S.W.3d
at 221. Here, the merits of the pending CCN
application are not at issue. Instead, the rights

‘and obligations of SAWS and BSR under the

Water Supply Contract and Service Area Set- -
tlement Agreement are at issue. We, therefore,
hold the TCEQ does not have primary jurisdic-
tion over BSR's contract claim. '

CONCLUSION

"'We reverse the trial court's order to the ex-

tent it denies the City's plea to the jurisdiction

on BSR's tort claims and we render judgment
dismissing BSR's tort claims against the City

" for lack of subject-matter jurisdiction. We af-

firm the trial court's order in all other respects,
and remand for further proceedlngs consistent
with this opinion.

Sandee Bryan Marion, Justice
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