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June 17, 2011 
 
 
Ms. Melissa Chao, Acting Chief Clerk 
Office of the Chief Clerk 
Texas Commission on Environmental Quality 
P.O. Box 13087, MC-105 
Austin, Texas 78711-3087 
 
Re: Application of Texas Landing Utilities to change its water and sewer rates/tariff 

under CCN Nos. 11997 and 20569 in Polk and Montgomery Counties.  SOAH 
Docket No. 582-08-1023; TCEQ Docket No. 2007-1867-UCR. 

 
Dear Ms. Chao: 
 
Enclosed for filing with the Texas Commission on Environmental Quality is the original 
plus seven copies of “The Executive Director's Response to Exceptions to the Proposal 
for Decision and Proposed Order” for the above referenced matter.   
 
If you have any questions, please call me at (512) 239-0608. 
 
Sincerely, 
Signature of Ron Olson 1 

 
Ron M. Olson 
Staff Attorney  
Environmental Law Division 
 
Enclosure 
 
 
cc:  Mailing List 
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______________________________________________________________________________ 
 

THE EXECUTIVE DIRECTOR'S RESPONSE TO EXCEPTIONS TO THE 
PROPOSAL FOR DECISION AND PROPOSED ORDER 

______________________________________________________________________________ 
 
TO THE HONORABLE COMMISSIONERS OF THE TCEQ:   
 

COMES NOW, the Executive Director (ED) of the Texas Commission on 

Environmental Quality (TCEQ or Commission) and files the following Response to 

Exceptions to the Administrative Law Judge’s (ALJ) Proposal for Decision (PFD) and 

proposed order in the above captioned matter. 

 
I.  INTRODUCTION   

 
The ALJ’s PFD addressed the two remanded issues, relating to rate case expenses 

and line loss, as directed by the Commission at its February 10, 2010 Agenda.  As 

discussed in the ED’s exceptions to the PFD, the ALJ’s PFD does not conform to the 

requirements of the Texas Water Code or the TCEQ rules as it relates to the issue of rate 

case expenses.  Accordingly, the ED recommends that the Commission not adopt the 

PFD or proposed order as it relates to the rate case expense issue.  However, the ED 

agrees with the ALJ’s recommendation as it relates to the line loss issue.  After reviewing 

all of the evidence, the Executive Director recommended a gallonage rate of $2.36, 

which is based on the inclusion of the 7% of line loss that resulted from the normal 
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operations of Texas Landing Utilities (TLU).  The ALJ determined that the ED’s 

recommended gallonage rate allows TLU to recover the entire variable portion of its 

revenue requirement.  Therefore, the ALJ correctly supports adoption of the ED’s 

gallonage rate.  Accordingly, the ED respectfully recommends that the ALJ’s PFD and 

proposed order be adopted by the Commission as it relates to the line loss issue.  

 
II.  REPLY TO TLU’S EXCEPTIONS 

 
TLU’s exceptions to the ALJ’s PFD claim that the ALJ’s approval of the ED’s 

recommended gallonage rate is not appropriate.  TLU claims that it will not be able to 

recover its variable costs.  However, as the ALJ stated in his PFD, the data that TLU 

used in determining the amount of line loss to be incorporated into its rate design is not 

reasonable.1

 

  The ALJ correctly determined that the ED’s rate design includes the proper 

line loss percentage which results in a gallonage rate that will allow TLU to recover the 

entire variable portion of its revenue requirement. 

A.  The ALJ correctly determined that the ED’s recommended gallonage rate allows 
TLU to recover all of its variable costs. 

 
The ALJ’s PFD narrowed the line loss issue to the important question – “at what 

gallonage rate will TLU be able to cover its variable costs?”2  The ALJ has correctly 

answered that question by finding that TLU will recover its entire variable costs by 

implementing the ED’s recommended gallonage rate of $2.36 per 1,000 gallons.3

In its exceptions to the PFD, TLU argues that use of the number of gallons billed 

in years outside of the test year should not be used to determine the gallonage rate 

unless other adjustments to cost of service expenses are also made.

   

4  TLU claims that 

the cost of service should be adjusted because the increase in production of water 

increases electricity and chemical costs.5

                                                 
1 PFD at 34. 

  However, in accordance with Section 291.31 of 

the Commission’s rules, test year expenses are used to determine a utility’s revenue 

requirement, not the appropriate rate design needed to recover that revenue 

2 PFD at 33. 
3 PFD at 36. 
4 TLU’s Exceptions to PFD at 2. 
5 Id. at 3. 
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requirement.6  The ED can adjust a utility’s excessive line loss percentage in order to 

create the appropriate rate design to ensure that the utility will not recover more than its 

approved revenue requirement.7

At the February 10, 2010 Agenda, the Commission approved the appropriate 

revenue requirement for TLU.  Once the proper revenue requirement is set, the rate 

design is created to determine the necessary rate that will allow the utility to recover the 

fixed and variable portions of its revenue requirement.  The percentage of line loss is 

used in the rate design to set a gallonage rate which will recover the variable costs.  

Adjustments in the gallonage rate do not affect or change the revenue requirement set 

during the review of a utility’s cost of service.

   

8

As the ALJ states in the PFD, the test year gallons billed “is not the figure that 

TLU will sell during the years following approval of a new gallonage charge.”

  The gallonage rate includes all the 

variable expenses incurred in order to produce 1,000 gallons of water.  Therefore, the 

cost per 1,000 gallons does not change with increased production.  When more water is 

produced, thereby increasing the variable expenses, TLU is being compensated for that 

increase by collecting the gallonage rate for the extra production.  Accordingly, no other 

adjustments need to be made to the cost of service when determining the rate design to 

set the proper gallonage rate. 

9  The ED’s 

recommended gallonage rate is applicable to future billing periods for the gallons billed 

starting with the effective date of the proposed new rates.10  Therefore, the rate design 

incorporates the appropriate amount of gallons billed to ensure that TLU will not over-

recover its approved revenue requirement.  As the ALJ’s PFD illustrates, TLU can bill for 

more gallons of water than is necessary to recover its variable portion of its revenue 

requirement.11  In fact, TLU will actually recover more than its variable costs.  TLU’s 

variable portion of its revenue requirement is $20,411.12

                                                 
6 30 TEX. ADMIN. CODE § 291.31 

  If TLU bills as much water as it 

did in 2009 at the ED’s recommended gallonage rate of $2.36, TLU will recover 

$21,008.98.  That is $597.98 more than its approved variable portion of its revenue 

requirement.  To illustrate the difference, if TLU bills as much water as it did in 2009 at 

7 Tr. 765:10-11 & Tr. 765:25-766:4 (Kamal Adhikari). 
8 Supp. Direct Testimony of Kamal Adhikari at 4:14-15. 
9 PFD at 34. 
10 Supp. Direct Testimony of Kamal Adhikari at 2:21-23. 
11 PFD at 34-36; See also, Ex. ED-5.  
12 Supp. Direct Testimony of Kamal Adhikari at 4:22-23; See also ED-KA-10. 
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TLU’s recommended gallonage rate of $2.77, TLU will recover $24,658.84.  This is 

$4,247.85 more than the approved variable portion of its revenue requirement.  As the 

evidentiary record clearly demonstrates, TLU will recover the approved variable portion 

of its revenue requirement with the implementation of the ED’s recommended rate of 

$2.36.  Therefore, TLU’s financial integrity will not be affected by the ED’s 

recommended gallonage rate.  Accordingly, to ensure that the customers will not be 

penalized by paying more in gallonage charges than is just and reasonable, the ALJ 

appropriately recommended the inclusion of 7% of line loss in the rate design, resulting 

in the approval of the ED’s gallonage rate of $2.36.  

TLU further claims that it was “penalized” because it was not allowed an extra 1% 

rate of return because of consideration of its high line loss in the Rate of Return 

Worksheet.13  However, TLU was not awarded credit for the line loss factor in the 

worksheet because it did not operate its water systems efficiently enough to satisfy that 

criterion.14  Section 13.184(b) of the Texas Water Code and Section 291.31(c)(1) of the 

TCEQ rules require the Commission to consider the efforts and achievements of a utility 

in the conservation of resources and the efficiency of the utility’s operations when 

determining the rate of return.15  A utility’s line loss percentage is one factor used in the 

Rate of Return Worksheet when evaluating those statutory principles.16  TLU had a high 

line loss of 21% in the test year, which was more than the 10% maximum line loss 

allowed for awarding a utility’s efficient operations and conservation of water.17  

Therefore, the Applicant did not operate its water systems efficiently enough to satisfy 

the line loss percentage criterion.  TLU was not “penalized” for its excessive line loss, it 

was just not awarded an extra percentage because it did not operate its water system 

efficiently and did not conserve water.  Accordingly, TLU was not entitled to receive 

credit for the line loss factor in the Rate of Return Worksheet.  Nevertheless, as ALJ 

Smith stated in the initial PFD, even if TLU had satisfied the line loss percentage 

criterion, TLU will not have met the required four out of five criteria for Step H and 

would not have been entitled to the extra 1% rate of return.18

                                                 
13 TLU’s Exceptions to PFD at 4. 

  Therefore, TLU’s rate of 

return was set at the appropriate level based on consideration of the statutory 

14 Ex. ED-SP-9 
15 TEX. WATER CODE § 13.184(b); 30 TEX. ADMIN. CODE § 291.31(c)(1)(B) 
16 Ex. ED-SP-9. 
17 See, Step H in Ex. ED-SP-9 (3rd page of exhibit). 
18 Initial PFD at 25 (Nov. 24, 2009). 
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principles.  Accordingly, the ALJ correctly found that the ED’s recommended gallonage 

rate allows TLU to recover the entire variable portion of its revenue requirement and is 

not a penalty on the utility. 

 
B.  The ED’s line loss approach accounts for unnecessary expenses in TLU’s cost of 

service and promotes water conservation. 
 

The Applicant claims that a different method of handling line loss should be used 

in this case.19  However, TLU’s suggested approach is not appropriate because it would 

change the approved revenue requirement set by the Commission and does not promote 

the conservation of water.20

TLU’s revenue requirement was approved at the February 10, 2010 Agenda as 

$75,283.00.  That amount cannot be changed once it is approved by the Commission.  

TLU’s witness, Mr. Morgan, testified that his alternative approach to line loss would 

change the approved revenue requirement.

   

21  Furthermore, TLU’s approach does not 

promote the conservation of water.  It simply removes the extra expenses from the cost 

of service but fails to incentivize a utility to fix its leaks.22  Accordingly, the Applicant’s 

approach fails to solve the line loss problem.  The Texas Water Development Board has 

found that for rural water systems that have a total line loss above 15%, there is a need 

for “immediate actions.”23

The ED’s approach to the line loss issue effectively subtracts out the additional 

unnecessary expenses that TLU incurred for pumping and treating the 1.3 million 

gallons of water that TLU cannot account for, while promoting water conservation by 

incentivizing the utility to be diligent in its system maintenance.

  TLU’s line loss is 21%.  TLU’s suggested approach would not 

compel a utility to implement the immediate actions required to reduce its line loss. 

24  As the ALJ notes, 

“Texas’ public policy is to provide for the conservation and development of the state’s 

natural resources, including its waters.”25

                                                 
19 TLU’s Exceptions to PFD at 4. 

  The conservation of water plays an important 

role in the operation of a utility’s water system.  Both the AWWA Manual M36 and the 

U.S. Environmental Protection Agency recognize the benefits for water systems to 

20 Tr. 571:15-18 (Marvin Morgan). 
21 Id. 
22 Add. Direct Testimony of Marvin Morgan at 14:17 – 15:3. 
23 Ex. TLU-68 at 14. 
24 Supp. Direct Testimony of Kamal Adhikari at 10:1-3. 
25 PFD at 30; See also, TEX. WATER CODE § 1.003. 
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conserve water.  A utility’s conservation of water translates into less electricity costs to 

deliver water, reduced chemical costs to treat water, increased revenues, deferred 

construction of new facility upgrades through reduced equipment maintenance and 

replacement, and the prolonging of existing water sources to meet increased needs.26  

Therefore, it is imperative that the approach to line loss not only account for the 

unnecessary expenses included in TLU’s cost of service, but also promotes the 

Commission’s goal of water conservation.  The ED’s use of the 7% line loss in the rate 

design accomplishes both of those goals without changing TLU’s approved revenue 

requirement.27

 

  Therefore, the ED’s rate design protects one of Texas’ most important 

natural resources by incentivizing a utility to conserve water by reducing its line loss.  

Accordingly, the ALJ’s approval of the ED’s gallonage rate authorizes TLU to recover its 

entire variable costs while ensuring that the customers will not subsidize the inefficient 

operations of TLU. 

III.  REPLY TO PROTESTANT’S EXCEPTIONS 
 

The Protestant’s exceptions express their displeasure with the ALJ’s PFD as it 

relates to rate case expenses.  The Protestants also express their concern in regards to 

the issuance of refunds and the collection of the rate case expense surcharge to be 

implemented by TLU.28  As was demonstrated during the hearing in this case, TLU has 

over-collected its approved surcharges in past proceedings.29  The Protestants seek 

assurance that TLU will correctly issue refunds and collect any rate case expense 

surcharge in accordance with the Commission’s final order in this proceeding.30  

Therefore, in order to ensure the proper issuance of refunds and collection of the rate 

case expense surcharge, TLU should be directed to provide a report to the TCEQ 

reflecting the amount of refunds issued and the amount of surcharge collected.  The 

Commission has required utilities to provide these reports in prior cases.31

                                                 
26 Ex. TLU-57 at 8; Ex. TLU-59 at 1-2 and 1-4. 

  Accordingly, 

27 Supp. Direct Testimony of Kamal Adhikari at 9:7-9 & 10:1-3. 
28 Protestant’s Exceptions to PFD at 10. 
29 Tr. 85:17-87:4 & Tr. 101:12-15 (Kim Comstock). 
30 Protestant’s Exceptions to PFD at 10. 
31 See, Commission Order in North Orange Water & Sewer, L.L.C; TCEQ Docket No. 2003-0597-UCR (in record as 
Ex. ED-SP-16, Page 12 of Order); See also, Commission Order in HHJ, Inc. d/b/a Decker Utilities; TCEQ Docket No. 
2008-0164-UCR. 
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the ED recommends that the following sections be added to the Ordering Provisions in 

the Commission’s final Order: 

 
Ordering Provision No. 3:  
Texas Landing Utilities shall file a report to the Commission's Utilities and 
Districts Section, Water Supply Division, demonstrating compliance with 
the refund requirements of this Order.  This report shall be filed each 
quarter until such time all overcharges and interest have been refunded. 

 
Ordering Provision No. 4: 
Texas Landing Utilities shall file a report to the Commission's Utilities and 
Districts Section, Water Supply Division, beginning six months after the 
date of this order, showing the total surcharge collected and the remaining 
balance.  This report shall be filed semi-annually until such time the total 
balance has been collected. 

 
 

IV.  CONCLUSION 
 

The Executive Director respectfully requests the Commissioners to adopt the 

ALJ’s PFD and proposed order as it relates to the line loss issue.  As discussed supra, 

the ALJ’s PFD correctly finds that TLU will be able to collect the entire variable portion 

of its revenue requirement with the implementation of the ED’s recommended gallonage 

rate of $2.36.  Therefore, TLU’s financial integrity will not be adversely affected.  

Moreover, the ED’s rate design appropriately includes the 7% of line loss that resulted 

from the normal operations of the utility and incentivizes the utility to efficiently 

maintain its water systems.  As such, the ED’s gallonage rate is in accordance with 

Texas’ public policy and the Commission’s goals relating to the conservation of water.  

Accordingly, the ED recommends that the Commission adopt the ALJ’s PFD and 

proposed order as it relates to the line loss issue. 

Furthermore, the ED recommends that TLU be directed to provide a report to the 

TCEQ documenting its issuance of refunds and collection of the rate case expense 

surcharge. 
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Respectfully submitted, 
 
Texas Commission on Environmental Quality 
 
Mark R. Vickery, P.G. 
Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 
Signature of Ron Olson 1 

By   
Ron M. Olson, Staff Attorney 
Environmental Law Division 
State Bar of Texas No. 24056070  
P.O. Box 13087, MC-173 
Austin, Texas 78711-3087 
Phone: 512.239.0608 
Fax: 512.239.0606 
 
REPRESENTING THE  
EXECUTIVE DIRECTOR OF THE  
TEXAS COMMISSION ON  
ENVIRONMENTAL QUALITY 



CERTIFICATE OF SERVICE 
 

I hereby certify that on this 17th day of June, 2011, a true and correct copy 
of the foregoing document has been sent via facsimile, first class mail, or hand-
delivered to the persons on the attached Mailing List. 
 
 

 
Ron Olson, Staff Attorney 
Environmental Law Division
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Bill Bryan  
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The Woodlands, Texas 77381 
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Public Interest Counsel, MC 103 
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