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~"P.O. Box 13087

Austin Texas 7871 1—3087

Re:  SOAH Docket No. 582-08-1023; TCEQ Docket No. 2007- 1867-UCR; In Re:
Application for a Water Rate/Tarlff Change of Texas Lending Utilities,

. Certificate of Convenience and Necessity No. 11997 in Polk County, Application

" No. 35838-R and Conveyance and Necessp:y No 70569 in Polk Countv

-Apphcatmn No. 35840 R
Dear M. Trobman.

The above-referenced matter will be considered by the Texas Commission on Environmental

- Quality on a date and time to be determined by the Chief. Clerk’s Office in Room 2018 of

Building E, 12118 N. Interstate 35, Austm, Texas. -

: Enclosed are eoples of the Proposal for Decision and Order that have been recommended to the

Commission for approval. Any party may file exceptions or briefs by filing the documents with

“the Chief Clerk of the Texas. Commission on Environmental Quality no later than December 14, .
'2009. Any replies to exceptions or briefs must be ﬁled in the same manner no later than

December 24, 2006.

This matter 'haé been designated TCE’Q_-Doeket No. 2007-1867-UCR; ‘SOAH Docket No.
582-08-1023. All documents to be filed must clearly reference these assigned docket numbers.

All exceptions, briefs and replies along with certification of service to the above parties shall be
- filed with the Chief = Clerk = of  the - TCEQ  electronically  at
httn://wwwi0.tceq.state.tx.us/epic/efilings/ or by filing an original and seven copies with the

Chief Clerk of the TCEQ. - Failure to prowde copies may be grounds for withholding
eonmdera.ﬁon of the pleadings. :

Sincerely,

Lthe 7 dud

I\a._thenne L. Smith

Administrative Law Judge
KLS/Ls ‘ ‘
Enclosures

cc: Mailing List ‘ ]
William P. Clements Building

" Post Office Box 13025 4 300 West 15th Street, Suite 502 . ¢ Austin Texas 78711-3025
{512) 475-4993 Docket (512) 475-3445 Fax (512) 475-4994
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ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

.,f ' Texas Landing Utilities (TLU) ﬁled apphcatlons with the Texas Commission on

‘ -Envnonmental Quality (Commission or TCEQ) to consolidate and increase the rates for its retail = -

water and sewer services. The Executive Director (ED) supports the increase with changes. The
Office of Public Interest Counsel (OPIC) and the Texas Landing Property Owners Association
(TLPOA) and other protestants dispute the consolidated rate and contend that TLU failed to meet
its burden of proof. The Administrative Law Judge (ALJ) recommends approval of the rate
increases with the changes proposed by the ED. |

I. JURISDICTION AND PROCEDURAL HISTORY

No party disputes the jurisdiction of either the Commission or the State Office of
Administrative Hearings (SOAH). |

More than 10 percent of the utility’s customers protested the rate increase. Preliminary

hearings were held on February 11 and May 28, 2008. The following parties were named: TLU,
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TLPOA, Bill Bryan, John Stacsy, the ED and OPIC. The hearing on the merits was held on May
21-22, 2009. The record closed on August 21, 2009. |

Il. BACKGROUND

TLU is the assumed business name for David Sheffield’s privately-owned, investor-
owned utility, located in East Texas, which provides retail water and sewer utility service to
customers in Polk and Montgomery Counties.! TLU’s water service is certificated under
-'Ccrtiﬁcate of Convenienbe é,nd Necessity (CCN) No. 11997 énd its sewer service is certificated
under CCN No. 20569. | '

TLU’s Montgomery County and Polk County service areas are located 30-35 miles away
from eéch other separated by one county. During the January 1 to December 31, 2006, test year,
TLU served 143 water connections and 86 sewer conﬁections. Customers Who have both water.
and sewer connectioﬁs are located in the Texas Landing Subdivision and part of the Mangum

Estates Section 1 Sﬁbdiviéion in Polk County.

TLU’s wastewater treatment-plént and discharge point is located in fhe Texas Landing
-Subdivision on Lake Livingston in Polk County, Texas. In 1995, Mr. Sheffield and his partﬁers
purchased the subdivision and TLU’s water and sewer system assets from the Resolution Trust
Corporation.  In 1997, Mr. Sheffield purchased the utility system assets from the partnership. In
1999, Mr. Sheffield purchased the Mangum Estates watet system, which had a better water
supply, to serve the Texas Landing Subdivisibn. He also acquixed an easement along the Texas

Department of Criminal Justice’s prison property so that he could provide sewer service to lots

! Although Texas Landing Utilities, L.L.C., is identified as the applicant in the applications, the utility
seeking the rate/tariff change is Texas Landing Utilities, which is the assumed business name for both David
Sheffield, individually, and Texas Landing Utilities, L.L.C.
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within Mangum Estates. TLU’s Polk County service areas are connected by a single water

system and sewer system.

In 2005, a TLU affiliate, Evergreen County, L.1.C., constructed a new water system for
the Goode City subdivision in Montgomery County. The system was constructed and the area
incorporafed into TLU’s water CCN in 2005 pursuant to 'Application No. 34879-C and started
serving customers in 2006. TLU Ex. 10. TLU has operated the Goode City water system under

" the same management as its Polk County water systems.

TLU has not had a system-wide rate increase since 1997. The noticed rates proposed by
TLU in its applications would result in an overall annual rate increase of 54.3%, consisting of a
103.5% annual increase in water revenues and an 80.3% annual increase in wastewater revenues.
The applications were filed by TLU on or about September 27, 2007. The applications were
accepted by the ED as admimstratively comple{c on October 13, 2007. 'Prope:'r public notice of

the applications was provided.

TLU currently has a single tariff with multiple rate schedules that have been tacked on as
TLU’s service aréa has expanded. In this proceeding, TLU is proposing a consolidated tariff that
would apply fo all its service areas because it functions as a single entity with shared costs.
TLPOA and the other protestants opposé the consolidéted tariff because they believe that the
consolidated tariff requires its subdivision’s 82 customers to subsidize the costs of the newer

Goode City subdivision, which only has 14 customers.
OI. CONSOLIDATED WATER RATE

Before multiple systems can be consolidated under a single tariff or rate, a utility must
meet certain conditions. Section 13.145(a) of the Texas Water Code provides that a utility “may
consolidate more than one system under a single tariff only if: (1) the systems under the tariff

are substantially similar in terms of facilities, quality of service, and cost of service; and (2) the
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tariff provides for rates that promote water conservation for single-family residences and
landscape irrigation.” The Commission’s rules impose the same requirements.' 30 TEX. ADMIN.

CoDE (TAC) § 291.21(m).

Relying lon the PFD i Aqua Texas, TLU contends, at page 26 of its closing argument,
that Section 13.145 of the Texas Water Code does not apply.to this case because the TLUs tariff
has been compiled over the years via Commission orders approving its CCN amendments and
because those orders should be given presﬁmpﬁve weight of proper consolidation or
regionalization of the TLU systems. - In re Application of Aqua Utilities, Inc. and Agua
Development Company d/b/a Aqua Texas Inc. to Change Warer‘ and Sewer Rates, 582—05-2770
and 582-05-2771, PFD at 22 (July 5, 2007). The ALJ finds that TLU is clearly incorréct. Unlike
in the Aqua Texas case, there has never been a consolidated TLU rate and as pomted out by the

protestants, they were never given notice of those CCN amendments.

Moreover, the conclusion in Aqua Texas upon whjch TLU relies, 1s even less relevant in
light of the Commission’s more recent decision in Applicdtion of Double Diamond Utilities, Ine.
to Change its Water Rates and Tariff in Hill, Palo Pinto, and Johnson Counties, Texas,
Application No. 35771-R, 5.82-08-0698, adopted at the open meeting .on Oct. 7, 2009. In Double
Diamond, the ALJ found that although the Commission had approved the applicant’s rate
structure in the past, the applicant was not relieved of its burdeﬁ because the.Commissiqn had
not found in a prior contested case that systems were substantially similar and should be

consolidated under a single tariff. PFD at 18-19 (June 15, 2009).

The protestants and OPIC assert that TLU has not satisfied the requirement that the two
systemns are substantially similar in terms of cost of service. There is little dispute, however,
regarding the three other criteria: substantial similarity in terms of facilities and quality of

service, and conservation efforts.
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A, Facilities, Quality of Service, and Conservation

With regard to the facilities; TLU witness Karen Mann, who is TLU’s water and
wastewater operator, set forth their similarities. Both the Goode City subdivision water system
and TLU’s Polk County water system are relatively. small groundwater systems that serve
residential custbmers. The systems are éperated and manag_ed together. Their water sources
have similar water quality and quantity. They both operate with wells pumping groundwater that
is disinfected by chlorination and distributed by pressure tanks through primarily PVC pipes.
TLU Ex. C at 16-17; tr. at 131. - ' i o

ED witness’ Kamai Adhikari, the ED’s engir_leer, reiterated much of what Karen Mann
stated, testifying that even though the two systems Varied in terms of their size and age, they are
similar in terms of their source of Wéter and system components, that is, both water systems are
small, rural gfoundwater systems . served through pressure tanks that do not use surface or

purchésed water, and which used similar disinfection systefns. ED Ex. 2 at 9-10; tr. at 438-39.

“With regard to quality of service, the evidence is uncontroverted that the two water
systems operate very similarly and provide the same qué.lity of customer service to customers
with respect to its public drinking water supply and that they comply with the Comfnission’s
drilﬁdﬁg water rules, which implement the EPA’S drinking water standards. TLU Ex. C at 6-8,
14-15, 17. ED Ex. 2 at 9-10; tr. at 442. - |

TLU’s proposed rafe includes a gallonage charge of $2 for eﬁch additional 1,000 gallons
above the minimum, which promotes water conservation because it requires rlatepayer;s to pay
more as thelr consumption increaseé.l The ED has recommended a rate design that has zero
gallons included in the base rate and a higher volume charge. TLU is willing o adopt the ED’s
recommended rate design. Ex. A attached to TLU’s closing argument. TLU’s rates will,

therefore, comply with the water conservation provision of TEX. WATER CODE ANN. § 13.145.
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B. Cost of Service

In suppofc of its proposed rate mereases, TLU provided data setting forth the overall cost
of providing water and sewer service. Cost of service is the amount of revenue required to cover
the reasonable and necessary expenses incurred by the utility to provide water and sewer service

- to its customers and to provide a fair and reasonable return o1 the invested capital, also known as

rate base, needed to provide the service. - The proposed rates are based upon the test year of

January 1 through December 31, 2006,

As the ATLJ noted prevmusly, the issue of consolidating rates now has inconsistent

precedent between the Aqua Texas case, upon which TLU and the ED substantially relied, and

Double Diamond. Furthermore, the difference between the ED’s positlon in this case and
Double Diamond is stark. Whereas the ED’s witness Elsie Pascua’ criticized the applicant in
Doﬁble Diamond for “not address{ing] how the water systems ... are substantjally similar m
terms of the cost of service,” in this case Sheresia Per_rymaﬁ, the ED’s auditor, agreed that TLU
was not requii'ed to perforin a separate cost of service study for each system. Double Diamond,
PFD at 19; tr. at 437. ‘Bven more striking is that the ED derived its own cost of service numbers
in the Double Diamond case. The ED found that the Retreat system’s cost of service was
“$65,153 with a per meter equivalent of $87.57” and White Bluff’s was “$274,677 with a per
meter equivalent of $33.74,” from which the ED and the ALJ determined that the systems did not

have substantially similar costs of service. Double Diamond, PFD at 18.

It could be that in the Double Diamond case the difference between the costs of service _

‘was starkly evident for the ED to make its point. Unfortunétely, in this case, only TPLOA made

an attempt, albeit a limited one that the ED roundly criticized, to make a comparison.

% Ms. Pascua was also the ED’s accounting witness in Aqua Texas.
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In support of its posiﬁon, TLPOA provided the testimony of David Venoitte, who is a
member of TLPOA, an accountant, and a former board member of Harris County Utility District
#5. Mr. Venoitte took TLU’s initial application (TLU Ex. 1 at 002100) and derived a total net
book value of capital mvestment of $124,679. Applying TLU’s requested 12% return on
mvestment and depreciation return of 5.5 %,- he determined that the allocated return due TLU to
compensate it for the current value of its capital investment in the water system of the Texas
Landing Subdivision is $0.23 per nionth from each of its 82 customers. To compensate it for the
- current value of its capital investment m the new water system serving Goode City, it would be
due $32.02 -pier month from each of its 14 customers. TLPOA Ex. A at 29-30 and Ex. 6.
Although Mr. Venoitte testified that he had done calculations that inclucied estimated. operating
expenses for each éysfem, overhead and operating capital, he did not provide them.l TLPOA Ex.
A at 30. The ED also points out that Mr. Venoitte did not Incorporate relevant expenses, assets,
and working capital allowance and failed to compute the depreciation expense “‘on a'sfraig;ht line
basis over the useful life -of the assét ... 7 as required by section 291.31(b)(1)(B) of ‘the
Commussion’s rules. Furthermore, Mr. Venoitte did not provided an updated assessment based

upon TLU’s revised application. -

Mr. Venoitte also compared the cost of s'erv'ic.e between. the sewer systems of Texas
Landing Subdivision and Mangum Estates demonstrating that the Texas Landing residents would
.have to pay almost $100 a year more in tariffs to subsidize the Mangum Estates sewer system.
TLPOA Ex. A at 30-31 and Ex. 5. '

_ In contrast, TLU’s witness Marvin Morgan, who is a certified public accountént with
utility ratemaking experience, testified that the cost of service for the TLU systems is
'substantially similar becaﬁse they share the same management, operations personnel, providing
for the same payroll rates and employee benefits, accounting systems, customer information and
billing systems, work equipment, and purchasing policies. In addition, the company purchases
materials and supplies by thé bulk and contracts for all of its system services, such 'as fleet

maintenance, electricity, and lab services. TLU Ex. D at 36-37.
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At first glance, focusing on the net book value of the Texas Landing Subdivision system
per 82 customers versus the net book value of the Goode City system per 14 customers, as
Mr. Venoitte - set forth, suggests that the systems are not simiiar. ~Addmg the cost 6f
approximately $30 of expenses per month per custon_ler3 would mean that Texas Landing
Subdivision’s costs per customer are half of those of the Goode City customers. However,
because the Polk County customers are served by the same water and sewer éysterris, the more
appropriate figuring would perhaps bé to compare the combined costs of the Texas Landing
Subdivision and the Mangum systems with those of Goode City’s system. Those costs would

likcljr be more similar, but the ALJ has insufficient information from which to derive a ﬁndiﬁg.

As previously noted, the protestants complain that they were deprived of due process of
law when they Were_no’t- notified of TLU’s 1999 application adding Mangum Estates to its CCN .
aﬁd when TLU applie-d in 2005 to add Goode City to its CCN, and thus fchéy are at a distinet -
disadvantage when they attcmpte_d to protest the consolidation of the rates. Althou.gh the
protestants have a point that theylwere never given notice of service areé expansions that they
might eVehtually have to pay for, notice of a CCN amendment is only required to.be gﬁven to

persons who are located in the area proposed to be added to a certification. 30 TAC § 291.106.

OPIC and the protestants also assert that the costs assessed must be substantially similar
based upon the costs assessed during the test year. In contrast, as the applicant and the ED
successfully argued in the A.qua Texas case, TLU and the ED contend that cost of service should
not be determined based on a snapshot of the test year or retrospectively, but over time, including

- prospectively. Aqua Texas PFD at 27, 38. In support of its position, Ms. Perryman testified that,

By taking the repairs & maintenance expense, fixed costs shared between the two
water systems, depreciation expense, and assumptions of revenue generated from
new taps for Goode City and comparing that to Texas Landings, it is reasonable to

3 The ALT derjved this figure from ED Ex. 1 at Exhibit SP-2,
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assume that the expenses and additional revenue for each srystem relatively off-set
each other and balance out.
ED Ex. B at 12." By using the long-term approach, the rates will also take care of the increased
 maintenance, improvement and replacement costs of the older system over time. Aqua Texas,

PED at 27.

Notably, the facts of this case are more similar to those of Double Diamond than Aqua

Texas. For exémple, as in the Double Diamond case, this case involves two fo three water

systems, in contrast to the 335 water systems of the Aqua Texas case. Agua Texas, PFD at7. As.

a result, the ALI’s last parag'raph discussing the cost-of-service issue could just as easily apply in
- this case: ) 7 | | o

The ALJ appreciates the position of the McCartneys that the ratepayers at the
Retreat may pay higher rates if the Commission requires different rates for the
‘Retreat and White Bluff water systems. The Retreat is a relatively new
development with few ratepayers paying the expenses of a system designed to

serve more connections. Nevertheless, as pointed out by OPIC, by combining the
Retreat and White Bluff water systems under one- rate, an older, established

development would be subsidizing the newer development. This would not result
in water rates that are just and reasonable for the White Bluff ratepayers.

Double Diamond, PFD at 19-20.

Nevertheless, because no Commission rules required TLU to provide the cost of service
of each waier system and because Aqua Texas was established precedent beforeTLU filed its

case, TLU s burden of proof was minimal, and with the support of the ED, TLU made its case.
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IV. REVENUE REQUIREMENT

A. Invested Capital and Retuin

Revenue requirement represents the amount of revenue required to cover reasonable and
necessary expenses incurred by the utility and to provide the utility with a fair and reasonable
return on the invested capital needed to provide the service, which 1s also known as rate base.

Revenue requirement represents the amount of revenue requifed to cover reasonable and
necessary expenses incurred by the utility and to provide the utility wiﬁh‘ a fair and reasonable

return on the invested capital needed to provide the service, which is also known as rate base.

To determine the amount of a utility’s invested capital, a utility’s net book value, working cash
;3.110'\?@.1"1(:6,4 ‘and materials and supplies are added togefher as components of invested capitai.
30 TAC § 293.31(c)(2). Developer coﬁtributions_.are then deducted from the total to determine
the total invested capital since deve_lo?er_cohtributions are not included in the rate base..S The
resultant weighted rate of return is used to calculate the amount of the ufility’s retumn on invested

capital. The return is included in the utility’s revenue requirement.

Below is a TLU’s calculation of its invested capital and return for its water systems as set

- forth in its corrected application schedules. TLU Ex. 24 at 002246, Table IV.E.

4 A reasonable allowance up to one-sighth of fotal annmual operations and maintenance expense. 30 TAC

§ 291.31(c)(2)(B)(ii).
* Developer contributions are considered contributions in aid of construction. 30 TAC § 283.31(e)(3)(A)(Iv).
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Net Book Value $167,041°
Working Cash Allowance $7,463
"y Materials and Supplies | 0
| Subtotal $174.504
Developer Contributions 0
Total Invested Capital $174,504
Rate of Return o 12%
Return $20,940

1.  TLPOA’s Position

_ ' As mentioned previously, based upon TLU’s initial applicatioﬁ, which set forth a net |
book Value'_of . $146,025,7 TLPOA’s witness David Venoiftc' derived a net book value of
$124,679, upon which he derived a retumn of $14,961 using 2 of 12% rate of return. TLPOA

Ex. 6.

‘2. The ED’s Position

Plant in Service $200,455
Accumulated Depreciation -3$24,108
| Net Plant $176,347
Working Cash Allowance 6,914
Developer Contribution-in-aid-of-Construction | -$20,326
Total Invested Capital $162,935
Rate of Return 9.48%
Return $15,446

 The amount of $167,041 was apparently derived from Tzble TIL.B, the derivation of which is not ciear in the

record.

7 TLU Ex. 1 at 002100, Table ITi B.
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3. . Invested Capital

One of the biggest disputes that TLU has Wlﬂ‘l Staff’s revisions is the ED’s removal of
$20,326 attributed to developer contnbutlon in-aid-of-construction from the amount of mvested
capital. The $20,326 represents the value of portions of the Goode City water system paid for
-and owned by Evergreen Country, L.L.C., Mr. Sheffield’s developmer_lt company, at the time
_ TLU’s application was filed. The propertjf consists of distribution lines valued at $14,076.28
and a well Valued at $6,250. Ownership of the property was not transferred to TLU until
May 18, 2009 three days before the hearing. The ALJ finds that $20 326 of developer

‘con‘mbutlon -in- ard—of—constructlon should be removed from net plant.

The ED notes that the Cerﬁrrrission’s rules clearly state that any asset that is a
contribution-in-aid-of-construction, Whether'frem a developer or customers, is not fo be included
when determining the cost of service of rate base, although a utility may claim depreciation for
the property. 30 TAC § 291.31(b)(1)(B) and (©)GHAIV). In th1s .case, Mr. Adhikari- included
the- assets in his depreciation schedule. ED Ex. 2 at KA-1 (the assets are described in the
depreciation schedule as “Wellll-GC” and “Distrib. Systern” acquired June 30, 2005).

TLU witness Marvin Morgan testified that it was reasonable to include the properties as a

: capital aeset of TLU because they were paid for by David Sheffield’s other company:

[T]he practical matter it’s David Sheffield taking the assets out of one pocket and

‘putting it in his other. So to me, there’s no difference even though they’re two
separate legal entities. And as far as I'm concemned, as soon as the water was
turned on to Goode City, those became Texas utrhty assets—Texas Landing
Utilities assets -

Tr. at 208-209. Mr. Morgan also testified that since there is no Commission rule on the subject
of known and measurable changes, a change can be accepted by the Commission up to the time

of the final decision in a rate case, which may take several years to litigate. Tr. at 506-07.
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TLU’s position is not convincing, The ED also contends that 30 TAC § 291.25(b), which
states that, “A utility filing for a change of rates under the Texas Water Code, §13.187 shall be
prepared to go forward at a hearing on the data which has been submitted under subsection (a) of
this section,” limits what may be considered at the hearing to the data that is submitted in the rate
- filing package. Allowingl TLU to benefit from the transfer of assets three days befofe the
hearing, a year-and-a-half after the application was filed, without taking into consideration other

changes, is unfair.

The outcoms in In re Application of North Orange Water & .Sewer, L.L.C. to Change
Water and Sewer Rate, TCEQ Dkt. No. 2003-0597-UCR; SOAH Dkt. No. 582-03-3827, raised
| by TLU is also not on point, as Staff noted. Although the ED,in'that‘ case acquiesced in the
property being treated as invested capital, the issue addressed was whether the depreciation
expense for the plant and equiprﬂent ﬁcquired after the test year shoﬁld also have been included
in the coét of service. North Orange,. PFD at 19. In this baée, the ED has provided for the
depreciation expense in the cost of service because the property m ques_tion was currently used

and useful d_evelloper con'tributed property. 30 TAC § 291.31(b)(1)(B). Moreover, the aliowancé

- for known and measurable changes applies only to expenses such as depreciation. 30 TAC .

§ 291.31(b).

At a minimum, any substantial change in the rate filing application should be in place by

the time an app]icant’s prefiled testimony is filed, which in this case was October 10, 2008, so

that the other parties have the opportunity to evaluate and make any counter-recommendations.

Or as Staff points out, TLU could have set forth good' cause why the change should be permitted
at such a late time, as set out in 30 TAC § 291.25(g). Furthermore, Mr. Sheffield may have
derived a -I.)éneﬁt from the property being owned by his limited liability corporation rather than
‘his individuallﬁowned utility company, as suggested by Mr Morgan’sr testimony. Tr. at 40,
166-67, 194-95. '
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B.  Rate of Return

The applicable law found at 30 TAC § 291.31(c) states:

The commission shall allow eabh utility a reasonable opportunity to eam a
reasonable rate of return, which is expressed as a percentage of invested capital,
and shall fix the rate of return in accordance with the following principles. '

(1)(A) The return should be reasonably sufficient to assure confidence in the
financial soundness of the utility and should be adequate, under efficient and
economical management, to maintain and support its credit and enable it to raise
the money necessary for the proper discharge of its public duties. -

(1)(B) The commission shall consider the efforts and achievements of the utility
in the conservation of resources, the quality of the utility’s services, the efficiency
of the utility’s operations, and the quality of the utility’s management, along with
other relevant conditions and practices. [

(1)(C) The commission may, in addition, consider inflation, deflation, the growth
rate of the service area, and the need for the utility to attract new capital. In each
case, the commission shall consider the utility’s cost of capital, which is the

composite of the cost of the various classes of capital used by the utility.

(1)(C)(i) Debt capital. The cost of debt capital is the actual cost of debt. -

(1)(C)(ii) Equity c'apital. The cost of equity -.capital‘ must be ‘based upon a fair

~ return on its value. . . .- - : ' :

The'p.a‘rties disagree about the proper rate ‘of retun that should be assessed on the
invested capital. Rate of return is the -p'ercentage, when multiplied by the invested capital, that
provides a utility with a return on invested capital to meet its obligations to investors and debtors
and to compete for future capital in the financial markets. .Rate of return ‘consists of the cost of
debt and return on equity. TLU Ex. D at 11. The cost of debt is the interest paid on money
owed. Return on equity is based upon‘rr.xarket conditions and investor expectations and should

reasonably be set to attract capital. TLU Ex. D at 11-12,29.
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1. TLU’s Position

TLU notes that its capital étmcture consists of 10l0% equity and 0% debt. TLU Ex. D
at27. TLU is requesting a rate of return on equity of 12%, and thus an overall rate of return of
12% because it has no debt. TLU EX.‘ D; TLU Ex. 1 at 002062, 002077. TLU asserts that since .
1997, the Commission has used the sk pfemium met11odology to determine a standard
reasonable rate of return on equity. TLU Ex. D at 27-29. TLU’s expert Marvin Morgan testified

‘that a 12% return on equity is reasonable and consistent with Commission practice and
Commiission precedent TLU Ex. D at 29-30. He testified further that in all the water and
wastewater utility rate applications that he has done over the past 15 years the presumptive rate
of 12% is considered a “safe harbor” rate. Tr. at 521. o
. Relymg on the Aqua Texas decision, TLU notes that the Commission found that al2%
return on. equity was reasonable in light of Aqua Texas’ nsk and the capital- _intensive nature of
: - water and sewer utilities. TLU Ex. 43-- Order Approving Apphcatlon of Aqua Utilities, Inc. to
| Change Water and Sewer Rates, TCEQ Dkt. Nos. 2004- 1671-UCR and 2004-1120-UCR at 15
| (finding of fact no. 73) (Sept. 23, 2008) TLU asserts that the 12% retum on equlty is consistent
with the. cap1ta1 -intensive nature of providing water and sewer service versus other types of
utility service and reflects an appropriate risk premium for TLU’s capital investment. Tr. at 516-
17. Mr. Morgan testified that if a 12% rate of return on equity is acceptable for a larger utlhty
such as Aqﬁa Texas, it should also be acceptable fdr a small utility like TLU, which has a greater
risk. Tr. at 184. TLU also asserts that the 12% rate of return on equity is consistent with those
rates of return obtainable on alternative investments involving similar risks and to atiract equity

capital if needed in the future. TLU Ex. D at 29-30; tr. at 516-517.

Mr. Morgan .aléo testified about the origin of the Commission’s use of the 12% rate of
return on equity as the presumptive standard, based upon a Baa utility bond priced at
approximately 8% with 400 basis points added as a risk premium, when water rate cases were
transferred from the Public Utility Commission of Texas fo the Texas Water Commission. Tr. at

516-17. In response to the ED’s and TPLOA’s position that a different methodology should be.
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used, TLU contends ‘that such an approach runs afoul of constitutional standards, citing
Duquesne Light Co. v. Baraschi, 488 U.SI. 299 (U.S. 1989). In that decision the court stated:
“[A] State’s decision to arbitraﬁly switch back and forth between methodologies in a way which
required investors to bear the risk of bad investments at some times while denying them the
benefit of good investments at others would faise serious constitutional questions.” Tr. at 315.
TLU contends that if the rate of return worksheet is used in this case, as recommended by the
.ED, it would constitute a new method of calculating rate of return on equity counter to

Commission precedent.

TLU asserts that the Comnﬁssion’é rate/tariff cha.ngé application form fhat TLU used to’
file its applicaﬁons presents the standard' 12% .rate of return on equity as a valid option. In
support- of its position, TLU 'notes that the form provides three options that the applicant may
choose (1) an average equlty retum estabhshed by the staff each vear and included with the
Annual Report Instructions; (2) an interest rate that is fair that is less than the rate estabhshed by
.staff; or (3) use of the rate of return worksheet, which is attached to the instructions. TLU Ex. 1 | |

- at 002060 and 002075; see also ED Ex. 1 at SP-13 at 12 the application instructions do’cumenf
TLU admits that Opt1on (1) 1s problematlc because the Annual Report Instructions do not
mention an “average equlty return” But TLU contends that Ms. Perryman testified that the 12%
is the “average equity return” established by staff as a safe harbor rate. Tr. at 382. TLU also
noted that the 12% rate of return on equifjr used in the application was based on advice given By'
Philip G’ibel‘lS who works for Supenor Water Systems or Management, a subcontractor
recommended by Staff. He told KJIII Comstock, who filed TLU’s initial apphcatmn and is
TLU’s office manager, that 12% was the standard rate of return that the Commission approved

time and again. Tr.at98-100.
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| 2. - ED’s Position

Using the rate of return worksheet the ED determined that a 9.48% rate of return would
yield a fair return on invested capital and would assure conﬁdence in TLU’s financial integrity.
The ED admits that the Commission has approved a 12% rate of return in other rate applications,
but notes that the rate of return has become an increasingly deb ated and challenged issue and that |
TLU has the burden of establishing that its proposed rate of return is just and reasonable. TEX.
WATER CODE ANN. § 13.184(c). Tne ED contends that the only factor that TLU considered in
dérivino the 12% rate of retwm was the a:fnount of tﬁe capital expended since 1997 on its systems
and how that related to regulatory and envnonmental risks. TLU Ex. D at 30. The ED also
pomted to the testlmony of Mr. Morgan n Whmh he admitted that he did not consider the factors
established in the Water Code and the Commission rules when he picked the 12% rate of return
. because he “used the 12 per cent rate of return forever,” and dismissed the principles in the rules |

as penalﬁes for bad management. Tr. at 182, 18.5. Staff also notes that Mr. Morgan’s position
was that, “If it’s good enough for Atiua-T-exas, it’s good enough for us.” Tr. at 173.°

The ED contends that the result in Aqua Texas is distingnishabie from this one. In Aqua
Texas, the ntility had both debt and éciuity. When the weighted cost of capital methodology was
used to determine the‘ final rate of rétum, Agua Texas’s final rate of return was 8.44%. Aqua
Texas, PFD at 61, 64. As p1'eviously noted, TLU has no debt. Therefore, the ED does not use,
rtrhe weighfed cost of capital rnethodology, but relies solely on the principles set forth m the -
Water Code and the Commuission’s rulés. ED Ex. 1 at 10; tr. at 396, Furthermore, the ED gave
the issue greater scrutiny in lthis case because TLU’s application was contested. Applicants are
 warned in thé rate filing instructions that “If your application is contested, the staff will compute
jfour rate of return based on the rate of return worksheet.” ED Ex. 1 at.SP-13 at 12. The ED’s
witness Ms. Perryman used the rate of return worksheet, which takes into consideration all of the
requifed factors that the Commission must consider when determining rate of return, to

determine the appropriate rate of return for TLU. ED Ex. 1 at 8.
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3. 12% Rate of Return

Desp1te what TLU suggests, Ms. Pen'yman did not testify that 12% is the “average equity
" return” established by staff as a safe harbor rate. Ofthandly, she did not know what the average
equity return rate established by staff is and only stated that the average equity return established
by the staffis 12% “if there’s debt and then there’s the weighted cost that’s applied.” Tr. at 381-
82. And TLU provided no support for the prolp‘osition. that Mr. Gibbons” proposed rate of return

is binding on the Commission. .

That prior }itilities have been rewarded 12% rates of return just because they asked and -
no one stepped forward to protest is no basis for doing so in this case, and neither is relying on
the presumed rate of return of | 12% on equity awarded in the Agua Texas case, which was
Iprocess_ed in a different econdmic time. Gﬁaranteeing a 12% rate of return on equity forever
would clearly be arbitrary. Furthermore, Finding of Fact No. 73 of the Agua Texas case does not
state, as T]’_',Usuggest‘s, that investors in W_aterﬁ and sewer utilities-can generally expect to recover
a‘ 12% return on equify It stated that, ' “A 12% return on eQuity is rcasohable in light of Aqua |
Texas risk and-the capital-intensive nature of water and sewer utilities and is consistent with the
returns avallable from other investments of similar risk.” ‘The AL is not aware of any evidence
being presented in this case, about the returns of other- investments of similar risk at this time,
except for Mr. Morgan s-conclusory statement. And the Aqua Texas case loses its relevance as

time progresses.

- Although ﬁse of the rate of return worksheet is optional, TLU chose the risk of not using

~it and relied ihstead on a non-existent safe harbor of 12%. Because TLU did not meet its burden

of proving the need for a 12% rate of return, thé ALJ relies largely on the rate of return
worksheet developed by Staff. ED Ex. 1 at SP-9. |
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4., Rate of Return Worksheet

Although TILU contends that the rate o.f return worksheet should not be used in this case,
in the alternative, it suggests that it should be completed differently than the way the ED and
TLPOA completed it (TLPOA Ex. 11 and ED-SP-9), as demonstrated by TLU Ex. 46', which
produces a rate of return of 14.46%. TLU asserts that instead of the 6.48% relied upon by the
ED, which was the Baa Public Ut111ty Bond average for 2006, 8.46% should be used m Step A
because Step A of the worksheet calls for the “Most current Baa Public Utility Bond average,’

and reflects a known and measurable change. . According to TLU, 8.46% was the rate at theend

of December 2008 Tr. at 518. TLU even suggests that a more current rate should be used. The
. ALJ is not swayed by TLU’S argument, however. As the TLPOA suggests, TLU is relying too
much on known and measurable changes. Furthermore, the term known and measurable change

_ does not refer to changes in the financial market. 30 TAC § 291.3 1(b).

a.  Step A

. Step A of the Workshéet begins with the most current Baa Public Utiﬁty Bond averaoe.
which Ms. Perryman testlﬁed means the bond average at the time of the test year 2006, which
was 6.48%. Tr. at 358; TLU Ex. 36 at 3.

b. Steps B, D, and E -

Three.of the worksheet steps were largely undisputed. All the parties agreed that 2%
should be added at Step B for TLU’s being a utility with 200 or fewer customers. TLPOA stops
there, reéomzﬁehding a rate of return of 8.48%. Regarding Step D, TLU did not meet the criteria,
because as its witness Ms. Comstock admitted, even though she believes TLU has a greater than

10 percent weekender population, TLU does not meet the three other criteria of Sfep D, which
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requires that two out of four criteria be met. Tr. at 473-74. The parties, including TLU also
agreed that TLU should not get an additional percentage point for Step E. Tr. at 365, 474.

e StepG

Although the ED also found that TLU met four of the ﬁve criteria of Step G, entn:hng it
to an add1t10na1 percentaoe pomt ‘TLPQA. disagrees. The five criteria are: (1) well-maintained,
up-to date books and records (2) effective communications and good customer rela‘uonsr

(3) con51stent1y tlmely in meeting reporting requufements and payment of fees; (4) fiscally
| respons1ble with respect to rate ﬁhncrs inchuding completeness accuracy and frequency; and (5)
~less than 12% unaccounted for water. The only criterion that the ED did not believe that TLU
met was criterion 5 because TLU had unaccounted for water loss of 13.83% in the 2006 test
year. TLU Ex. 17. 'TLU does not dispute the assessment but contends that, as Mr. Morgan
testiﬁed TLU should not be penalizedr for not chasing water leaks' when unaccouuted for water .
loss is 15% or below, in accordance W1t11 the American Water Works ASSOClatIOl’l standards.
Tr. at 209-13. Based upon the clear standa;rd set forth in crlterlon 5, the AL determmes that.

TLU should not get credit for less than 12% unaccounted for water.

7 As refcrred to, TLPOA contends that TLU does not have Well-maintaiued, up-to-date
' books and'records_ because Ms. Comstock admitted that the transfer of assets from another of
Mr. Sheffield’s companies to TLU .did not oceur as plamled and beceuse Mr. Morgan had to
amend TLU’s upplication. But having reviewed TLU’s general ledgers and mvoice
documenfation, Ms.rPerrymau found them to be well-maintained and up-to date. TLPOA’s
points are not convincing evidence to controvert Ms. Perryman’s testimony. Therefore, the ALJ

- finds that TLU’s books were well maintained and up-to-date. Tr. at 108-09; 142-44.

With regard to criterion 2 of Step G, the evidence is not so clear. Because of the low

number of customer complaints against TLU, Ms. Perryinan concluded that TLU has effective
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communications and -good customer relations. TLU pointed out that Ms. Comstock and
Ms. Mann have good relations with TLU’s customers and personally know just about everyone
in the system, and, as noted, several of the TLU rateplayers hugged Ms. Mann outside the hearing
room. Tr. at 475, 487-88. Névertheless, Mr. Sheffield’s relationship with his customers is not so
friendly. ‘Mu_ch. of the rancor ma};r be derived‘fr.om resentment about the Texas Landing
Subdivision having to subsidize Mr. Sheffield’s land dévelopments at the expénse of the needs of
the aging Texas Landing Subdivision water system and his alleged failure to mest with
customers early on in the proceeding -to: discuss settlement. Tr. at 49-51, 302. Even
Ms. Perryman zidmitted.that based upon what she heard at the hearing, it does not appear the
utility has effective .communi(':atibns' and good customer relations. ‘Tr. at 385. Nevertheless,
disagreements stemming from this appl_ic_afion should not be factored into the equation.

' Therefore,‘the ALJ concludes that TLU is entitled to a percentage point for meeting Step G.

d. Step C

Step C requires .that two criteria be met. Ms. Pé'rryman initially géve TLU a percentage -
| point for meeting Step C, but took away the 1% when she 1eamed at the hearing that TLU’s -
affiliated companies have access to revenues that could be used to support utility operations. Tr.
at 361. As the ED noted, Mr. Sheffieid testified that TLU relies on affiliated companies Tejas
Properties and Sheffield Family, L.P.,-‘foloperate the. water system. TLU Ex. A at 8. -Tejas _
Properties manages the propertieszthat Mr. Sheffield develops. TLU Ex. A. at 10. The Sheffield
Family, L.P., manages planning and finances for TLU and haﬁdleS large repairs. In particular,
Sheffield Land, Inc., used a Kubota tractor that it owns to make line repairs and inétaﬂ lines for

TLU’s benefit during the test year. TLU Ex. A at 12. TLU asserts, however, that there Waé no

evidence presented showing that the operations of TLU are actually being paid_for by affiliates
Tr. at 518-19. |
Access to a tractor paid for by another company is clear evidence that affiliated

companies exist with access to revenues. Furthermore, the discussion of Evergreen, L.L.C.
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above, is additional evidence in support of the ED’s positipn. Therefore, TLU is not entitled to a

percentage point for meeting Step C.
e. Step F

- Ms. Perryman testlﬁed that TLU met only two of the four crltena of Step ¥, rather than
the three required: (1) “2 compla:lnts or less per year to TCEQ fora water system Wlﬂl less than
200 customers and (4) “good faﬂ:h eff_orts to solve any current problerns.” Ms. Perryman found
that TLU did not meet the ‘an srit'erion, which requires that there be “No major deficiencies in
fhe most recent PWS inspection r.eport.” After reviewing the most recent PWS report and

| consulting with Mr. Adlnka:n she found that there. Wefe two deﬁcien’cies track numbers 229955
and 230068, for failure to meet the Con:nnlssmn s minimum water system capacity requn'ements
Tr. at 370 TLU Ex. 4 at 000794. Mr. Adhikari testified that the issues re:la‘cmU to the minimum

capacity requirements are considered to be major violations. Tr. at 440-41.

TLU notes that Ms. Perryman rehed on TLU’s last PWS mspectlon report of March B
2006. TLU Ex. 4. Accordmo to TL1J, track no. 229955 concerned a minirmum service pumping

capacity standard and track no.‘230068 concerned a minimum storage capa01ty requirement.

"TLY Ex. '4_at‘ 000794.' TLU'_co'nte‘n.ds that it has addressed both issues. TLU Ex. 6; TLU Ex.‘ 44,

TLU contends that although Mr. Adhikari noted on cross-examination that the failings were

considered to be “major” by the Commission’s region inspector, he seemed unsure. Tr. at 439-
40. TLU also noted that Ms. Mann did not consider the failings to be a major deficiency and that
they were easily resolved. Tr. at 485. TLU also noted the lack of a standard is problematic.

- Although TLU suggests that Mr. Adhikari was unsure whether the failings are major, that
assessment does not appear to be the case. His testimony was clear that his “understanding is'the
issue with the minimum capacity. requirement,” is “considered to be [a} major” violation. Tr. at

440. And though Ms. Mann considered the failing to be easily resolved, the resolution involved
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the installation of a new ground storage tank, a capital improvement, which took some time to

install. Tr. at 486. Therefore, the ALJ finds that TLU failed to meet criterion 2 of Step F.

With regard to thé 3™ criterion which requires that there be “No current or prior
enforcement actions under current management within the last 3 yéara,”.Ms. Perryman testified
that there was an enforcemant action relating to TLU’s failure to prevent infiow and infiltration
from impac-ting the wastewater tréatment plant ‘and collection system occurring on August 26,
2008. Ms. Perryman testified further that since the 1eferra1 was i1l the enforcemient database at

least a notme of violation was 1ssued Tr at 371

“ In response, ‘TLU noted the siﬁilarity 10" a voluntary agreemént that it entered into on
August 28, 2008, relating to five unauthorized .inﬂow and infiltration discharges between
April 20, 2004, and Oatober 28, 2006. TLU Ex; 45. According to TLU, the agreement was a
VOluntal"y measure fhat TLU entered into because of issues noted in a Commission November
2006 wastewater systefn inspection, not because of an alleged violation. TLU fu._rthar argues that
an enforcement action is one initiated by tﬁe ED and one that inVol*;fes the filing of the Bxecutive
* Director’s Preliminary Report or petitibn, which has not. occurred. 30 TAC §§70.4, 70.101,
70.103. '

Althouch the Commission may not have initiated a formal enforcement action, it referred
.to a November 1, 2006, v101at10n in a 1etter dated November 28 2006, and noted that it had
enforcement DOWETS to ensure compliance. TLU Ex. 7. Furthermore, the agreement that TLU
signed was identified as Enforcemen’t Case No. 36746. That TLU may have entered into a
preemptive agreement, saving the Commission the troublé of bringing a formal action based
~upon its inspection, does not mean that there was not an enforcement action. Furthermore, the
last page of the agreement notes that “in return for the Owner’s agreement and adherence to
these terms, the Commission will withhold further enforcement ' actian related to the noted

deficiencies.” TLU Ex. 45. Thérefore, the ALJ finds that TLU should not get credit for meeting
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‘criterion 3. Because the ALJ finds that TLU failed to meet three criteria of Step F, it is not

entitled it to an additional percentage point.

f.  StepH

With regard to Step H, which requires that four out of five criteria be met, Ms. Perryman
found that TLU had a drougﬁt conﬁngency plan included in its tariff and a conservation plan that
encouraged the use ef ‘water conservatioﬁ devices, efficient lawn Watering, or Xeriseaping; and,
. therefore, met criteria 2 and 3 of Step H. Ms. Pertryinan found, however, thaf TLU did not meet

the other three criteria.

The 1% crit'erion'requires that the utility demonstrate that it has a rate structure consisting
of .two of the fellowing: {(a) zero gallons included in rmmmum bill, (b) gallonage rate set high
enough io eneourege conservatioﬁ (> $2.00/1000 gal.), and (c) use of inclining blocks, ie,
higher use pays 2 higher cost. According to Ms. Perryrnan; TLU’s proposed rates did not
implement any of the above. TLU Ex. 1 at 002088.

'TLU. admits that its cufrent rates and preposed rates do not include zero gallons in the
" minimum bill, but notes that its rate design can easily be converted to include a zero gallons rate,
which M. Mergan has developed. In addition, TLU states that its existing and proposed
“volumetric gailonage rate is $2 per 1,000 gallons. Although TLU may be willing to change its
rates to include zero gallons in the minimum bill, its $2 per 1,000 gallons rate is equal to, and not

greater than $2 per 1,000 gallons. 'Ther_efere, TLU does not meet criterion 1 of Step H.

The 47 criterion reqﬁires the utility to demonstrate that it has a program to educate
customers about the nature of the system, its production and distribution ability, PWS standards,
and the need for water conservation. Ms. Perryman testified that TLU did not provide any -
documentation to show that it had such a program. Tr. at 374. -In response, TLU contends that
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its educational insert program and direct contact with its custoxﬁers about ways to conserve water
meets this part. Tr. at 489. TLU also complains that Ms. Perryman did not consider or request
information about TLU’s billing insert program or other educational efforts. TLU’s complaint is
not well-founded. It is not the ED’s job to prove up TLU’s case. Responding to individual
“phone calls is not a program to educate,‘ and the insert information that Ms. Comstock described
addressed water quality, and not conservation. Tr. at 488, 497-98. Therefore, TLU does not -

meet criterion 4 of Step H

To oet credr{ for the 5" ¢riterion of Step H, TLU must demonstrate that it had 10% or less
unaccounted for water loss or had a suceessful leak detection and repair program to reduce
unaccounted for water loss by 25% within the last three years. According to the ED, TLU’s
unaccounted for water loss Was 13.83%. TLU Ex.'17. Furthermore, according to the ED, TLU
did not demonstrate that 1t had a successful program to reduce unaccounted for water loss over
the last three years TLU again complains that Ms. Penyman dld not request 1nformat1on from
TLU about its program to reduce losses. TLU contends that the evidence shows that it has an
'ongoing pro grarﬁ to detect and repair water leaks in an effort to reduce water losses and that it
provided evidence that there has been a greater than 25% reduction in line loss from 21% in
2006 to 13.06% in 2008. TLU Exs. 17 and 40 at 5. The ED responds that altheugh TLU claims
that there was a 25% redtlction in total /ine loss, it failed to demonstrate that 1t suceessfully"
reduced unaccounted water loss by 25%. The ALJ does not understand the distinction between
line and water loss that the ED is maktng. -But even if the ALJ were to find that TLU meets the
5% criterion of-Step H, TLU will have met only three criteria. Therefore, TLU is not entitled to a

percentage point for meeting Step H.

2. ALJ’s Recommendation

Based upon the above, the ALJ has determined that TLU is entitied to a rate of return of |
9.48% as proposed'by the ED. Invested capital that TLU is requesting of $20,940 is reduced by
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$5,494.00 to $15,446 for water. And the refurn on net invested capital is reduced'by $1,575.00
$5,932 for wastewater. ED Ex. 1 at 8 and ED-SP-1, SP-3, SP-5, SP-7. |

C. Tap Fees

Another cohtested issue between TLU and the ED is TLU’s proposed tap fees. TLU has
proposed an increase in tap fees based upon estimates received from outside contractors as o
what tap installations might actually cost. TLU Exs. 1, 32. TLU contends that its proposed tap
fees are reasonable. - The ED contends that TLU has prov1ded no documentation to support its
assertion that they are reasonable. Without the proper documentation to establish what the actual
costs would be, the ED i;eooﬁunehds that the tap fee in the tariff be set forth as “Actual Cost.” In

| reoponse TLU contends that the term “actual cost” would not alort new customers about the cost
that they would be expected to pay for a new connoc‘uon to the water system and would create-
'adm1mstrat1ve dlfﬁcultles Although the ED found the concern to be reasonable, the resulting
outcome, nevertheless, should not be an increase in the tap fees. Because TLU did not meet its

burden of proof, the tap fees should remain as they are in the current tariff.

D.  Revenue Requirement

1. TLU’s Position

~ The revenue requirement amounts originally proposed in TLU’sI aoplications are:
Water: $87,769 |
Sewer: $46, 585
TLU Ex. 24 at 00248 and 00249.
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In reviewing TLU’s application; the ED proposed some adjustments to expenses, which
~ were generally not opposed by TLU. The ED rec@nunended that repairs, maintenance, and
supplies mn fhe amount of $4,369 be reduced for water. The ED also increased accounting and
legal/management and dperations expenses for water by $3,454, and reduced the same amount

for wastewater. ED Bx. 1 at 5-7.

After reducing repairs and maintenance‘by $4,369 and making additional adjustments, =

TLU is requesting revenue requirements in the amounts of:

Water . $83,499

- Sewer " $46,944
Total =~ $130,433

TLU Cldsing Argument at 67..

-2, ED’s Position

Because of reduced rate of return that the ED is‘recomm'ending, 1t also reduced 'federal
income taxes by $980 for water and $365 for wastewater. ED Ex. 1 at 7. |

The ED proposes the following revenue requirement for water:

Operations and Maintenance $55,310.00

Depreciation and Amortization | $5,772.94
Other Taxes | . $500.00
Federal Income Taxes $2,725.76
Retum : $15,446.00
Revenue Requirement §79,754.71
Other Revenues - Taps ) -$4,472.00
Base Rate Revenue $75,282.71
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The ED proposes the following revenue requirement for sewer:

Operations and Maintenance _ §37.310

| Depreciation and Amortization | $1,833
Other Taxes . 5294
Federal Income Taxes = | $1,046

| Return L o $5,932
Revenue .Requ.irement | .| $46,416
Other Revenues - Taps - | -81,742 :
Base Rate Revenue ' _ 44,674

- EDEx. 1at SP-1 and SP-5.

Basé_d upon the ED’s recommendations and adjustments and including the rate of retwn

" of 9.48%, which produces a return of 8§15, 446, the ALJ recommends that the apnual revenuc’

reqmrement be set at $75,283 for water and 544, 674 for waste water. Using the figures proposed .

in Mr. Adhikari’s testimony, TLU will need to charge a base rate of $32 per connection with
Zero gallons included and a gallonage charge of $2.36 p_er 1,000 gallons for water and a base rate
of $30.14 per coﬁnect_ion With ZEro galldns included and a gallonage charge of $3.18 per 1,000
| gallons for wastewater. ED Ex. 2 at 19, 21 and KA-5 and KA-,SQ |

V. OTHER ISSUES"
AL Line Loss

Another issue in dispute is the percentage of line loss to be included in rate design. Line
loss is the difference between the number of gallons of water pumped and the number of gallons

billed during the test year. According to the ED, the amount of TLU’s line loss in 2006 was
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9,310,010 — 7,376,330 = 1,933,680 gallons or 21%, of which 646,500 gallons were accounted
for, leaving 1,287,180 gallons, or 14%, unaccounted for. TLU Ex. 17. According to the ED,
TLU contends that it should be able to recover all of the 21% of line loss through its rates. The
ED notes that including the extra 14% would require customers to pay .higher rates to fund the

loss of inaccounted for water.

According to Mr. Adhikari, “When a utility cannot account for a'large amount of water, it
often indicates excessive leaks or mefﬁc1ent operauons » Mr. Adhikari also testified that the
total line loss for a typical water system is around 15%. ED Ex. 2 at 11 To promote water
conservation and to prevent utilities from passing along the cost of inefficient operations to their
customers, the ED’s practice is to allow no more t}tan 15% total line loss in the calculation of the .
utility’s rates. According to the ED, the 15%.threshold represents water loss attributable to the
normal operatmns of the utility. The reasoning behmd the practice is to promote water
conservation and to prevent customers from having to subsxhze inefficient operauons of the
utility. Therefore, the ED recommends that only the accounted for line loss of 7% be included in
- the rate design, to ensure that the ratepayers only fund the amount of line loss resulting from the

normal operations of the utility

TLU admits that there was an abnormalty hlch sp1ke in water loss during 2006 of which
7% was attributed to line ﬂushmc or leaks that were detected and repaired. TLU Exs. 17, 37-40.
According to TLU Wltness Mr., Morgan, TLU should not be penalized for unaccounted for line
loss that is less than 15% in light of the American Water Works Association’s (AWWA’S) |
standard that line losses less than 15% are not worth looking for. Tr. at 186-87. The ED
-responds that after subtracting 1% line loss for system flushing, TLU still had 20% line loss in
~ the test year. TL_U Ex. 17. | |

TLU also complains that the penalty that the ED is recommending does not account for

the increased expenses attributable to water loss, such as the electricity needed for additional
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pumping. Mr. Morgan recommends including the entu*e 21% of line loss in TLU’s rate design

and using the total volume billed in test year 2006. Tr. at 186-87, 507- 08.

The ALJ agrees with the ED that customers should not be required to pay for unexplained

 line 1oss Although the line loss in 2006 may have been an anomaly, it is not appropriate for

ratepayers who will be paying. rates on a gomg—forward basis to pay for something that was
beyond their control: Furthermore, Mr. Morgan’s testimony was not as certain as TLU contends.

He stated that “I think AWWA standard is that if your line losses are less than 15 percent, it’s not
worth looking for,” and he assumed that the Comm1ss1on s pohcy on line losses to be recovered

from customers is 15 percent “because of the purchase water pass- _through clause.” Tr. at’ 187

-Yet no additional mformatlon was provided in support of his posmon Accordingly, the

,customers should only pay for the amount of line loss resulting from the normal operation of the -

utility, Whlch n thlS case is 7%. And presumably, TLU’s expenses in the test year, such as for

slectricity usage, was accounted for in the test year. Therefore, the appropriate amount of line

loss to be included in the rate design is 7%.

B. - Rate Case Expenseé

TLU is seeking rate case expenses for $52, 05 5 in consulting fees and $89,359,81 in legal
fees totalmo $142,314.81, as of the end of the hearing.  TLU indicated that additional rate case
expenses will be inourred for writing closmg arguments and replies. and appearing at the

Commission’s agenda meetmg Tr at 138, 233. The ED generally supports an apphcant 8

‘recovery of reasonable rate case expenses in accordance with 30 TAC § 291.28(7). Although

Ms. Perryman had concerns about both TLU attorneys billing for time spent at the mediation and

on conference calls and Mr. Morgan’s fluctuating rates, the ED did not recommend any -

reductions and ultimately did not challenge the reasonableness of TLU’s expenses. Tr. at 379-

80.
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The protestants contend that TLU’s expenses should not be recovered because they are
um-easorrable were unnecessary, and not in the pubhc rnterest They note that by the time this
case is over TLU will likely have $200, 000 in rate case expenses, in confrast to the ultimate
annual revenue requirement increase of approxmrately $70 000 per year. They questron not -
whether the work was done, but whether it was reasonable to devote 50 rnuch time to the

litigation of simple issues.

- Although the ALJ is sympathetic with protestants’ positior, without specific numbers the
ALJ has little or nothing to- Work with. That TLU’s attorneys’ fees were three times the
protestants’ attorney is not that surpnsrrrg in that the protestants did not have the burden of proof
in this case. Furthermore, the approxirnate revenue requirement of $70;,000 will be spread over a

number of vears.

TLU recommends recovermg its expenses through a surcharge on customers bills. TLU
also advocates charging only the customers living in the Texas Landmg Subdivision because )

only they protested the application. . Although the ED agrees that the expenses should be

recovered through a surcharge, the ED and OPIC state otherwise along with the protestants. As _' '

. the ED stated when a rate is protested the beneﬁts resulﬁncr from the protest apply to all
ratepayers The ALJ agrees that the surcharge should be assessed on all the ratepayers because
the protestants nchtfully questloned the similarity of the cost of servrce of the three water .

systems and the rate of retum.

C. Surcharge Dispute

The protestants argue that TLU has over-collected a surcharge that it was authorized to
collect from & prior 1997 rate settlement and assert'that they are due a refund from the over-
collection. Tr. at 42-44. The protestants note that only after its protest did TLU admit its error in

over-colleeting the allowed surcharge. Protestants contend that TLU’s attempt to placate. the



SOAH DOCKET NO.582-08-1023 ~ PROPOSALFORDECISION PAGE 32
TCEQ NO. 2007-1867-UCR

| protestants by refupding the amounts over-collected at a 1.17% interest rate is not appropriate. |
Protestants contend that TLU should be ordered to immediately refund in full all over-collected -
funds plus interest. The ED contends that the surc'harge dispute is not relevant to this

proceedmg, nor is it the proper venue. With rega:rd to the excess rates charged by TLU since

November 26, 2007, the ED recommends that the customers be glven a crecht or refund of all -
such sums collected plus interest over the same period of time that the excess rate was collected,

“which the ALJ supports TEX WATER CODE ANN §13 187(i),

The protestants also contend that the ovér—collected amouﬁt should be excluded from rate.
‘base as customer coniribution- m—ald—of—construcnon In response, the ED states that the request |
RE contrary to the Commission’s rules and notes that assets bought with customer contributions
will not receive a return or deprecmtlon According to the ED, TLU has claimed $37 990 in
customer contnbuuons for Water and $15,144 in customer contributions for scwer. TLU Ex. 24.
The ALT ﬁnds that the amounts claimed should be included m rate base as customer

' contrlbutxon-m-ald-of—constmctmn.

D.  Utility in Question

The protestants argue that since the rate application was filed under the wrong utility
name, Texas Landing Utiﬁties, L.L.C, the jproposed rate inc;rease should not be approved. The
ED notes that although Texas Landing Utilities, L.L.C., is listed on the front page of the
application, the applicant in this case is Texas Landing .Utiliti-es because to become a limited
liability company, TLU had to file a sale, transfer, merger application with the Commission,
which it fajled to do. Tr. at 39-40. According to the ED, the incorrect name on the apphcauoﬂ
- did not nullify the filing because the documents giving notice to ratepayers of the rate increase
correétly identified TLU as the utility and that was' specific enough to place the ratepayers on -
notice that their rat;s could increase. TLU Ex. 32. Moreover, TLU is the same name listed as

the certificate holder on the utility’s CCN.
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E. . Transcription Costs

ACCOI'dIIlU to 30 TAC § 80. 23(d)(1), the Comrrnssron w111 eon51der the followmo factors

n allocanncT repotting and transerrptron costs among the other parties:

(d) Assessment of reporting and transcnption costs.

() Upon the timely filed motion of a party or upon 1ts own motion
the commission may assess reporting and transcription costs to one
or more of the parties participating in the proceedinb The
commission shall- consider the following faetors In assessing

~ reporting and transerrption co sts

“(A) - the part_y Who requested the transeript;

 (B) the financial ability of the party to pay the costs;
(C) _ the extent to which the party participated in the hearing;
D) the relatrve beneﬁts to the various partres of havrnol
© transeript;
(E) - “the budgetary eonstramts ofa state or federal adminrsti ative

X racrency participating in the proceedin
r (F) ' inrate proeeedings the extent to which the expense of the
rate proceeding 1is mcluded in the utility’s allowable

expenses and

(G) | any other factor which 18 relevant to a Just and reasonable
‘assessment of costs.

The Cornmission will not assess transcript costs against the ED or the OPIC. 30 TAC
§ 80.23(d)(2). |
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_ ' Because the hearing was scheduled fof more than one day, TLU arranged for a court
‘reporter to record and transcribe the hearing on the merits. At the conclusion of the hearing, the
_' court reporter prepared a transcript and submitted it to ﬂ_le Chief Clerk. TLU, TLPOA, OPIC,

and the ED utilized the transcript in making their closing arguments and responses.

- TLU’s positien is that 'eacli party should beer its own costs for copies of the transcript,
but that other costs should be split 50/50 to the extent that they are not included in TLU’s
- recoverable rate cese expense's. TLPOA notes inlits response that it has received no indication of
the cost of the transcription, other than that which it incurred for its own copies of the transcripts..
TLPOA obj'ecte' to the .overall costs being placed .upoﬁ the ratepayers. And TLPOA complains -
that TLU spent undue time during the las‘t_ day of the hearing scrutinizing the ED’s use of the rate

of return worksheet.

TLU essentlally blames TLPOA for there even being a hea:rmg that needed to be
- transcnbed Nevertheless TLPOA prov1ded a substantial service in this case. Therefore, the
- ALJ recommends that TLU be assessed the full cost of the reporting and transenphon costs for -

the hearing to be recovered in rate case expenses from all the ratepavers.
V. RECOMMENDATION

The ALJ reoominends 'that the Commission adopt the attached order .epproving the

application for rate changes with modifications.

SIGNED November 24, 2009

S //%

- KATHERINE L. SMITH
ADMINISTRATIVE LAW JUDGE -
STATE OFFICE OF ADMINISTRATIVE HEARINGS




- TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

'AN ORDER

“APPROVING THE APPLICATION OF TEXAS LANDING UTILITIES
"~ TO CHANGE WATER AND SEWER RATES
‘ SOAH DOCKET NO. 582-08-1023
TCEQ DOCKET NO. 2007-1867-UCR

- On L , the Texas Commission on Environmental Quality (TCEQ

or Commiésion) 'considered the applieation of Texas Landincr Utﬂities to change its water rate and -

- tarlff in Polk and Montgomery Countles Texas under Certlficate of Convemence and Necess1ty No.

1 1997 a;nd to chancre its sewer rate and tariff in Po]k County, Texas, under Certificate of
Convemence and NeceSS1ty No. 20569 Admlnlstratlve Law J udge Kathenne L. Smith of the State
Office of Admm1strat1ve Hearings (SOAH) presented a Proposal for Decision (PFD) recommending
that the Comrmss1on approve the requested rate changes with modifications. After cons1der1n0 the

. PFD the Commission adopts the followmc Fmdmos of Fact and Conelusmns of Law:

I. FINDINGS OF FACT

General and Procedural Findines _

1. - David L. Sheffield d/b/a Texas Landing Utilities (TLU). holds Water Certificate of
Convenience and Necessity (CCN) No. 11997 in Polk and Montgomery Counties, Texas, and
Sewer CCN No. 20569 in Polk County, Texas.




10.

Texas Landing Utilities, L.L.C. d/b/a Texas Landing Utilities is 2 limited liability company
owned and manaoed by David L. Shefﬁeld.

On September 27 2007, David L. Shefficld and Texas Landmg Utihtles L.I.C. submitted
Apphca‘uons to Chancre Water and Sewer Tanffs and Rates for Texas Landing Utilities, CCN '
Nos. 11997 and 20.5 69 in Polk and Montgomery Counties, Texas, Application Nos. 35838-R

- and 35840-R (the Applications) to the Cqmrhis_sion.

TLU’s proposed water and sewer rate/tariff éha.nges include increased retail water and sewer

ut111ty service rates, chances to mlscellaneous fees and charges, and a request for a

consohdated Water rate schedule and a consohdated sewer rate schedule. _

On October 13 2007 the Comnnsszon aecepted the Applications for filing and declared

them admmlstratlvely complete.

TLU tlmely and properly prov1ded notlce of the proposed rate changes to its ratepayers and

affected persons B

The proposéd i'ate increases in the Applications became effective on Novermiber 26, 2007.

_ Wlthlll 60 days of the effective date ofthe proposed rate cha.nges at 1ea,st 10 pelcent of TLU’s

customers ﬂled protests to the rate changes.

On November 27, 27007, the Commission referred the Applications to SOAH for a contested

cese hearing. The proceeding was styled and numbered as follows: TCEQ Docket No. 2007-
1867 -UCR/SOAH Docket No. 5 82-08—10.23; Application for a Water Rate/Tariff Change of
Texas Lénding Utilities, Certiﬂca?;e of Convenience and Necessity No. 11997 in Polk and
Montgomery Counties; and for a Sewer Rate/Taiiff Change, Certiﬁcate of Convenience and

Necessity No. 20569 in Polk County.

Notice of the hearing in this docket was provided to all affected persons.



11.

12, .

14.

16.

17.

On February 11, 2008, a preliminary nearing convened in this docket, at which time the
following parties were admitted and designated: TLU, the Executive Director (ED), the
Office of Public Interest Counsel (OPIC), Bill Bryan, David Veinotte and J ohn Stacey for

themselves and as members of the Texas Landing Homeowners Association and subdivision.

-At the February 11, 2008, preliminary hearing, a defect was found in the notice of that
'hearrncr in that the notrce failed to apprrse the customers of TLU in Montgomery County of
" the chance in therr water and sewer rates/tarrffs The proeeedrncr was abated for 45 days to

allow for TLU to issue a supplemental notice of hearlng and to provrde a deadline for

1nterventron of partres.

A second prehnnnary hearrncr was convened on May 28, 2008 and TLU, ED, Mr. Bryan

- M. Stacey, and Texas Land.rng Homeowners Association subdrv1sron appeared. No persons

not present at the Febr vary 11,2008, preliminary hearing appear ed or requested to be added

- as desrcrnated parties at the May 28 ’)008 prelnmnary heanng

On January 9, 2009, Order No. 10 Ruling on Motron to Drsmrss was rssued orderrng that the

Texas Landing Subdrvrsron be dismissed asa party and that the Texas Landing Homeowners
. Assocratron be properly recognized as the Texas Landing Property Owners Assocratron '

| (TLPOA)

' The hearrna on the merits was held on May 21 -22, 2009. TLU appeared through its

attorneys, Paul Terrrll and Geoffrey Kirshbaum. The ED appeared throucrh staff attorney -

- Ron Olson. OPIC appeared through staff attorney Eli Martinez. TLPOA, Mr. Vernotte
M. Bryan, and Mr Staeey appeared throucrh their attorneys Mrehaei Deitch and Br1an '
- Deitch.

: TLU the ED and TLPOA each presented evrdence during the hear ing on the merits.

TLU was instructed by the ALJ to supplement its rate case expense evidence at the post-
Proposal for Decision and posr'-Exceptions to the Proposal for Decision stages of this case by

affidavit with an opportunity for response by other parties.

(8]
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18.

19.

20.

21.

- 22,

23.

24,

TLU has an approved water tariff that applies to two systems serving multiple subdivisions

in Polk and Montgomery Counties.

| TLU has an 'appr.olved sewer tariff afaplicable to a single sew_er system serving a number of

7 subdivisioﬁs in Polk County.

TLU’s existing water and sewer tariffs contain multiple-rate_schedul_es ‘applicable to

connections within the various subdivisions served by TLU.

TLU’s Applications seek water and sewer tariffs with consolidated water and sewer rate

schedules applicable to all TLU connections.

- TLU’s regional water tanff reflects similarity in the depth of groundwéter, system and

"regula't'ory requirements, and ph)fsical.characteristics such as regional geology.

- TLU’s water system facilities served under its regional tariff are substantially similar for

reasons including, but not limited to, their sources of water, the components of each systemn, |

- the typés of piping, the design and construction of the systems, facilities, the types of

syétems,_ and the types of customer uéage that they serve.

TLU’s water systems within its regional tariff pfovide substantially similar quality of service,

including the following:
a both ‘use staté-approved technolo gie_é and facilitiés;-

b, both provide service that achieves the Commission’s and EPA’s drinking water

stan‘.dards;r and

c. both provide water treatment that achieves the Coh_ﬁmission’s and EPA’s drinking -

water standards.



25.

26.

-27.

28.

TLU’s water systems’ costs of service are substantially similar within its regional tariff for

reasons including the following:

a. both systems share operations and maintenance costs that are either identical or at

least substantially similar on a per customer basis;

b. both systems’ capltal components are substantlally sirmilar, resultmo in substantrally
- similar repa_tr and replacement costs over the life of those components on a per

customer basts.

No comparisonbetween TLU sewer facilities serving subdivis’ion areas in Polk County is

requrred because the fac1ht1es constitute a single sewer system with a shared wastewater

' -treatment plant umformly prov1dmg service throughout TLU’s Sewer CCN No. 20569

service area.

- TLU’s _consolideted water rate schedule tariff will promotewater conservation by including -

' zero gallons in the base rate.

TLU’s consohdated water rate schedule tariff will promote water conservation by mcludrno a

gallonage charge of §2. 42 for each addrtronal 1,000 gallons above the minimum wluch

: reqtures ratepayers to pay more as therr consumptlon increases.

Rate Base. Allowabie Expenses, and Revenue Requirement

29.

30,

TLU’s proposed rates are based on a 12-mouth test year ending December 31, 2006, as

adjusted for known and measurable changes. -

During the test year, TLU provided water and sewer utility servlice to fewer than 200 total
customers with water and sewer connections in three Polk County subdivisions and water

connections in one Montgomery County subdivision.

During the test vear, TLU provided water utility service to 143 active Polk and Montgomery,

County water connections in the Texas Landing, Mangum Estates Sections 1 and 2, Bull



33.

34.

- 35.

36,
,' 37
38.
30,

40.

41..

Frog Basin, and Goode City subdivisions.'

During the test year, TLU provided sewer utility service to 86 active Polk County sewer

connections in the Texas Landing, Mangum Estates Sections 1 and 2, and Bull Frog Basin -

subdivisions.

TLU’s requested water and sewer rate/tariff changes included the requested rates and
- miscellaneous charges set forth in the notice sent to customers in 2007. TLU implemented

-the propo.sed rete_s effective November 26, 2007 .

TLU s amount of 111vested cap1ta1 should be reduced by $20 326 because it is developer

contnbutlon—m aid- of—constmcnon

“The $20 326 fepfesents the value of portions‘ of the Goode City water system paid for aﬁd
owned by Evero-reen County, LL.C., Mr. Shefﬁeld s development company at the time
B TLU’s apphcatlon was ﬁled

Because the property is usedend useful in providing water service, depreciation of the

property is appropriate.. :

| Based upon the calculatlon found at Exhlblt C TLU’s total invested cap1ta1 1§ $162,935 for

- its Water service.

Based upon fhe calcudation found at Exhibit E, _TLU’S total invested capital ie $62,569 forits

wastewater service.

- Although TLU does not have debt and is ﬁnaneed with 100% equity, TLU is not entitled to a

'rate of return of 12%.
Use of the rate of return worksheet was appropriate in this case.

In accordance with Step A of the worksheet, the Baa Public Utility Bond average during the
time of the test year was 6.48%. ' '



42.

44,

45,

46. -
47,
48.
49,
50.

51.

Because TLU is a utility with 200 or fewer customers, it is entitled to two additional

percentage points in accordance with Step B of the worksheet.

TLU s ent_iﬂ'ed to an additional percentage point because it meets four of the five criteria of
Step G: (1) well—mai_ntéjned, up-to date books and records; (2) effective communications
and good customer relations; (3) consistently timely in meeting reporting requirements and
payment of fees; and (4) fiscally responsible with respect to rate filings, including

completeness, accuracy and frequency.

TLU failed to meet enough criteria of the remalmng steps on the worksheet to make it

' e11g1b1e for addmonal per centaoe points,

Based on the rate 'of refurn Work sheet, TLU is entitled toa fate of return of 9.48%.

Using the rate of refurn of 9 48%, TLU’s return on 1ts total 1nvested capltal of $162,933 for
water is $15,446. ' '

| Using the rate of return of 9.48%, TLU’s return on its total invested capital of $62,5 69 for

wastewater is $5,932. -

~Tap fees should remain,_as they are. in the current tariff,

TLU had reasonable and necessary expenées as reflected by fhe test year data and as adjusted
for known and measulable changes and further adJustments as set forth in column (&) of

Exhibits B and E

The expenses set forth in Exhibits B and E are reasonable and necessary to provide service

to TLU’S ratepayers.

- During the test year, TLU had line loss of 1,933,680 gallons, that is, 21% of the 9,310, 010

gallons of water that were pmnped of wlnch 646,500 gallons were accounted for, leaving

1,287,180 gallons, or 14%, unaccounted for. The appropriate amount of line loss to be



52.

53,

included in the rate design is 7% because customers should not be required to pay for

unexplained line loss.

TLU’s annual revenue requirement should be set at §75,283 -for water and $44,674 for

wastewater, as set forth in column (e) of Exhibits A and D.

- TLU will need to charge abase rate of $32.20 per connection w1th Zero 0rallons 1ncluded and

a gallonage charge of $2.36 per 1,000 gallons of wafer and a base rate of $30 14 per |
connection with zero gallons included and a gallonage charge of $3.18 per 1,000 gallons for

wastewater. .

54.

55,

57.

and necessa:ry rate case expenses of and add1t10nal $_

‘Rate Case Exbenses

As of May 22, 2009, TLU incurred reasonable and neoessary rate casc expenses of

$142,314.81 in preparing, filing, and litigating this rate case.

Asof o , after issuance of the Proposal for Decision, the filing of Excéptions

to the Proposal for Decision, and Replies to those excep’uons TLU has mcurrecl reasonable

Rate case expenses in rthi_s' case were not a normal, recurring expense of TLU’s operations.

It is reasonable and appropriate for TLU to recover its reasonable rate case expenses as a
surcharge in the amount of § per customer account per month, effective | after
adoption of this Order, and to remain in effect until TLU has recovered the total sum of its '

reasonable and necessary rate case expenses, which total §

IL. CONCLUSIONS OF LAW

General and Procedurel Conclusions |

1.

TLU is an investor-owned “public utility,” “utility,” and “water and sewer utility” as defined

in TEX. WATER CODE ANN. § 13.002(23).



Tt was proper in this case for either David L. Sheffield or Texas Landing Utilities, L.L.C. to

2.
file the applications for Texas Landing Utilities.
3. The Commission has jurisdiction to consider TLU’s Applicatioﬁs for water and sewer
rate/tariff changes pursuant to TEX. WATER CODE ANN. §§ 13.042 and [3.181.
4, An Adxmmstratlve LawJ udge conducted a contested case hearing and issued a proposal for
decision on TLU’s proposed water and sewer rate/tariff changes under TEX. GOV'T CoDE )
ANN oh 2003 TEX WATER CoDE ANN. ch. 13, and 30 TEX. ADMIN CODE chs. 80 and 291.
_Proper notice ofthe Applications was given by TLU as required by TEX. WATER CODE ANN.
o §§ 13.187,13.043, 30 TEX. ADNH'N CoDE §§ 291.22 and 291.28 and TEX. GOV’ TCODEANN
§§ 2001.051.and 2001 052. '
Consolidated Rate L
6. - The Texas Landing Subdivision-and Goode City water and sewer systems are sub stantially‘ )
: szmlla:r in terms of facilities, quality of service, and cost of serv1ce within the meaning of
TEX. WATER CODE AnN. § 13.145. |
7. TLUs water tariff promotes water conservation for single- famﬂy re51dences and landsoape
mlgatlon within the meaning of TEX. WATER CODE ANN. § 13.145.
8. TLU has comphed with the requuements of TEX. WATER CODE ANN. § 13.145.
S. TLU is entitled to recetve a consolidated water rate schedule applicable to TLU’s entire
water CCN No. 11997 service area as part of its approved water tariff.
10. TLUis entltled to receive a consolidated sewer rate schedule apphcable to TLIJ’s entire

sewer CCN No. 20569 service area as part of its approved sewer tariff.

" Rate Base. Allowable Expenses. and Revenue Requirement

11.

The invested capital amounts set forth in Exhibits C and F are based on the original cost of



12,

13.

14..

15.-

16.

17.

18.

| property used and useful by TLU in providing service, less depreciation, in accordance with

TEX. WATER CODE ANN. § 13.185.

Any asset thatis a contrlbutlon—m-md—of—constructlon froma devel()p erisnot to be included |
when determining the cost of service of rate base, althougha ut111ty may clalm depreciation

for the property. 30 TAC § 291.31(b)(1)(B) and ()(3)A)(1v).

The revenue requirements preseﬁted in TLU’s application after being adjusted by

modiﬁcati-ons set forth inAthe above Findings of Fact as reflected in Exhibits A and D are

based on TLU’s reasonable and necessary operating expenses within the meaning of TEX

WATERCODEANN §§ 13 183 and 13. 185.

The revenue requirements‘presented mTLU’s app]ic'ation with mcdiﬁcations as reflectedin
Exhibits A and D are sufﬁcient to provide TLU with a reasonable opportunity to earn a fair

and eqmtabie return on its lnvested capital while preserving its ﬁnanmal mtegrlty Wlthm the

. meaning of TEX. WATBR CODEANN §8 13.183 and 13. 184

The rates and gallonage cha;rges set forth in Fmdmc of Fact No 52 are just and reasonable

are not unreasonably preferennal preJudlclal or d1scr1mmat01'y, and are sufﬂclent equitable

-and conSIStent in apphcatmn in accordance Wlth TEX WATER CODE ANN § 13 182.

- Rate Case Expenses

Rate case expenses in the amount of $142,314.81 through May 22, 2009, were reasonable
and necessary expenses within the meaning of TEX. WATER CODE ANN. §§ 13.183(a)(1) and
13.185(d) and (h), and 30 TEX. ADMEN. CopDE §§ 291.28(7) and 291.31(b).

TLU’s additional rate case expenses incurred after May 22, 2009 in the amount of $_;__#_
were -also reasonable. and necessary within the meaning of TEX. WATER CODE ANN.
§§ 13.183(a)(1) and 13.185(d) and (h), and 30 TEX. ADMIN. CODE §§ 291.28(7) and
291.31(b).

TLU may recover.all rate case expenses, including those incurred after May 22, 2009, -

10



through. é monthly surcharge of §__ - per customer account per month until TLU has
.recovered the total ainount paidof §__ . Recovery of rate case expenses through
such a surcharge complies with 30 TEX. ADMIN. CODE § 291 21(k) for collection of revenues

over and above the usual cost of service. |

ITL ORDERING PROVISIONS -
N OW THEREFORE BE IT ORDERED BY THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY, INACCORDANCE WITH THESE FINDINGS OF FACT .. '.
* AND CONCLUSIONS OF LAW, THAT: |

1. Thé appiicatiop pf Texas Landing 'Utilities.to iﬁprease the rates ﬂlét 1t chargeé for the retail
vvaterr .uﬁlity service that it pl‘dvideé und.er Certiﬁcate of Convenienbe and Necessity (CCN)
'No 11997 in Polk and Montcomery Count1es and to 1ncreasc the rates that it cha:rces for
retall Wastewater service that it prov1des under Certlﬂca‘pe of Copvenlence pnd Necesmty.
No. 20369 n Polk County 18 approved with mod1ficat1ons | |

| .2.. Within _ L days TLU shall refund or credit to customers all ‘sums collected' S
betWQén November. 26, —2007, and January -2010, that -exceed the rates approved by the-
Com_mission in this case, pllus‘ intéreéf orI ﬁle over-collection pvér the.same period of time
that the excess rzls..te Waé c-:ollected'. P ‘

3. TLU shaIl be dsspssed the full amopn’t of the repdrfin_g and 'traﬁscriptipn costs.

4, All other mptio11s; féquests for entry of specific Eiﬂdings of Fact or Conclusions of Law, and
any other reqﬁests for generat 6_1' speci.ﬁc- relief, 1f not pxpressiy granted herein, are hereby
denied. -

5. The effective date of this Order iAs‘th_e date the Ordpr is final, as provided by 30 TEX. ADMIN.

CopE § 80.273 and TEX. Gov’T CODE ANN. § 2001.144.

11



6. If any provision, sentence, clause, or phrase of this Order is for any reason held to be invalid,
the invalidity of any proﬁsion shall not affect the validity of the remaining portions of this

Order.

ISSUED:

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Buddy Garcia, Chairman
- For the Commission

12
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EXHIBIT A



TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Utility Name:

Texas Landin g Utilities

OM and Taxes

Docliet Number: 7 35838-R - WATER.
“est Period: ‘ From: 1/1/2006 To: 1273172006 854 AM
- , ) ' 22-May-09
SCHEDULE I(2) - OPERATIONS & MAINTENANCE
TEST PERIOD | COMPANY | COMPANY STAFF STAFF
. P_ER COMPANY| ADJUST | TEST YEAR ADJUST TEST YEAR
(a) {b) (cy={a}+(b) (d} {ey={cyH{d)
|SALARIES $0.00 $0.00 $0.00 $0.00
CONTRACT SERVICES §7.620.00 $3.,600.00 $11.220.00 $11.220.00
JPURCHASED WATER $0.00 $0.00 $£0.00 $0.00
CHEMICALS. AND TREATMENT $1,791.00 $0.00 $1.791.00 $1,791.00
UTILITIES . 83.657.00 $0.00 $3.657.00 £3.657.00
REPATRS AND MAINTENANCE $17.424.00 $0.00 $17,424.00 -$4.369.00 $13,055.00
OFFICE EXPENSE $1,425.00 $0.00 $1.425.00 $1,425.00
ACCOUNTING AND : . : .
1 EGAL/MANAGEMENT AND - -514,040.00 -$0.00 $14,040.00 $3,454.00 $17,494.00
QPERATIONS ) 1 ' ‘
INSURANCE $0.00 $600.00 $600.00 $600.00
RATE CASE EXPENSE $0.00 $0.00 $0.00 $0.00
MISCELLANEOUS $6.068.00 $0.00 $6.068.00 $4.0658.00
TOTAL $52,025.00 $4.206.00 $56.125.00 -$915.008 $55.310.00
SCHEDULE Kb)- OTHER TAXES
TEST YEAR | COMPANY | COMPANY STAFF STAFF
PER COMPAN Y ADJUST | TEST YEAR ADJUST TEST YEAR
S {2) ‘ () (e}=(a)}+(h) Ad) {ey=(c}+(d)
AD VALOREM TAXES $0.00 $0.00
PAYROLL TAXES $0.00 30.00
OTHER TAXES-MISC .$500.00 £3500.00 §500.00
NON-REVENUE RELATED $300.00 $0.00 £500.00 50.00 $500.00
TWC ASSESSMENT . $0.00 -50.00
REVENUE RELATED TAXES $0.00 50.00 §0.00 $0.00
TOTAL OTHER TAXES $500.00 $0.00 $500.00 $0.00 $3500.00
SCHEDULE I(¢) - FEDERAL INCOME TAXES
REVENUE REQUIREMENT $79.754.71
LESS: N .
OPERATIONS AND MAINTENANCE -$55,310.00.7
DEPRECIATION AND AMORTIZATION -33,772.94
OTHER TAXES o ~$500.00-
-INTEREST EXPENSE $0.00
TAXABLE INCOME $18.171.76
TAXES @ FACTOR : $0.15
SUB-TOTAL $2.725.76
LESS:
SURTAX EXEMPTION . $0.00
FEDERAL INCOME TAXES §2.725.76
EXHIBIT B




- TEXAS COMMISSIOI\ ON ENVIRONMENTAL QUALITY

Utility Name: ‘ Texas Landing Utilities
Docket Number:. . 35838-R - WATER .
' o | 858 AM
- _ © 22-May-09
- SCHEDULE I(d} - WEIGHTED COST QF CAPITAL :
I ~ . | PRINCIPAL| INTEREST WEIGHTED
PAYEE AS OF RATE PERCENTAGE AVERAGE
. : . ‘ 0.00% 0.00%
£.00% 0.00%
0.00% 0.00%
0.00% - 0.00%
0.00% © o 0.00%
0.00% 0.00%
0.00% L 0.00%
, ‘ o _ 1. 0.00% 0.00%
EQUITY ' o $162.935.00 9.48% | -100,00% C 0.48%
- [TOTAL £162,935.00 T 100.00% 9.4800%
SCHEDULE I(e) - INVESTED CAPITAL & RETURN
g | B - T COMPANY | = STAFF STAFF -
Co | - AMOUNT. ADJUST - AMOUNT .
R (2) | (by=(eiAa) (c)
~ |[PLANT IN SERVICE _ : T 0 238445 37,990 200,453
" JACCUMULATED DEDRECIATION L : £30,280.00 6181 0 24108
NET PLANT 208.156] -31.809 176.347]
WORKING CASH ALLOWANCE | - _ $7,463.000 349 6,014
MATERIALS AND SUPPLIES o S T 0
CUSTOMERS DEPOSITS | 1 o
_ D\TVESTMENTTAX CREDITS ' . A IR B ool |
DCIAC ) : B0 220,326 20.326
TOTAL INVESTED CAPITA.L : 215.619 -52.684 162.035
~|[RATE OF RETURN - 9.71%| 0.23% ~ 048%%
RETURN ' 20,940 -5.404 15.446

Weighted and Invested Capital o EXHIBIT C
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'EXHIBIT D



TEXAS COMMISSION ON ENVIRONM.ENTAL QUALITY

OM and Taxes .‘

Utility Name: Texag Landing Utilities
Docket Number: " 35840-R - SEWER -
“est Paeriod: ‘From: 1/12006 Tao: 12/31/2006 8:36 AM
. ' 22-May-09
SCHEDULE I(a) - OPERATIONS & MAINTENANCE
TEST PERIOD | COMPANY | COMPANY STAFF STAFF
PER COMPANY | ADJUST | TEST YEAR| ADJUST TEST YEAR |
(a) (b) (ci=(a)+(b) {d) (e}=(c)+(d)
SALARIES , $0.00 $0.00 $0.00 30.00
CONTRACT SERVICES _ $5,150.00 - $550.00 $5,700.00 $5,700.00
PURCHASED WATER $0.00 $0.00 $0.00 $0.00
CHEMICALS AND TREATMENT $1,154,00 $0.00 $1,154.00 $1.154.00
UTILITIES $4,724.00 $0.00 $4,724.00 - $4,724.00
REPAIRS AND MAINTENANCE $7.852.00 $0.00 $7.852.00 $7.852.00
|OFFICE EXPENSE $1,383.00 $0.00 $1.383.00 $1.383.00
ACCOUNTING AND _ - 1 : ‘
|LEGAL/MANAGEMENT AND - $14,040.00 - $0.00 | -$14,040.00 | -53,454.00 ! $10,586.00
QPERATIONS : : - '
|INSURANCE $0.00 $0.00 $0.00 $0.00
RATE CASE EXPENSE $0.00 $500.00 $600.00 $600.00
MISCELLANEQUS $5.311.00 $0.00 $3.311.00 $5.311.00
TOTAL $39,614.00 $1,150.00 | $40,764.00 -$3.454,00 | $37.316.00
SCHEDULE I(b) - OTHER TAXES
} TEST YEAR | COMPANY | COMPANY |  STAFF .|  STAFF
PER COMPANY ! ADJUST | TEST YEAR| ADJUST TEST YEAR |
() (0 (e}=(a}+(h) () (ey=(et+id)
AD VALOREM TAXES $0.00 - " $0.00 $0.00
PAYROLL TAXES $0.00 . | $0.00 $0.00
OTHER TAXES-MISC 829400 - $294.00 : $294.00
NON-REVENUE RELATED $294.00 $0.00 $294.00 $0.00 $294.,00
TWC ASSESSMENT $0.00 $0.00
REVENUE RELATED TAXES $0.00 $0.00 $0.00 $0.00
-|TOTAL OTHER TAXES $294 .00 $0.00 $294.00 $0.00 $294.00
SCHEDULE Kc) - FEDERAL INCOME TAXES
' |REVENUE REQUIREMENT $46,415.84
LESS: .
OPERATIONS AND MAINTENANCE - -$37,310.00
DEPRECIATION AND AMORTIZATION -51,833.02 |
OTHER TAXES - ' -$294.00
INTEREST EXPENSE $0.00
TAXABLE INCOME £6,978.82
TAXES @ FACTOR : $0.15
SUB-TOTAL $1,046.82
LESS:
SURTAX EXEMPTION : $0.00
FEDERAL INCOME TAXES $1.046.82

EXHIBIT E




TEXAS COMMISS}ON ON ENVIRONMENTAL QUALITY

Weighted and Invesied C'apital'

Utility Name: Texas Landing Urilities
Docket Number: - - 35840-R - SEWER _
' \ 8:56 AM
: . | 23-May-09
SCHEDULE 1(d) - WEIGHTED COST OF CAPITAL ' ‘
o "I PRINCIPAL | INTEREST C "WEIGHTED
PAYEE AS OF RATE |PERCENTAGE| AVERAGE’
\ - 0.00% 0.00%
0.00% 0.00%
0.00% 0.00%
0.00% - 0:00%
- 0.00% - 0.00%
- 0.00% 10.00%
0.00% ° 0.00%
A : L 0.00% 0.00%
EQUITY $62,565.00 9.48% 100.00% 9.48%
TOTAL $62.569.00 100.00% 9.4800%
SCHEDULE I(e) - INVESTED CAPITAL & RETURN
COMPANY STAFFE - . STAFF
AMOUNT = % ADJUST AMOUNT
- (a) (b)y=(c}-(a) O
PLANT IN SERVICE - 84,685} -15,144 69.541
ACCUMULATED DEPRECIATION - $7.329.00! 4,307 11.636
NET PLANT 77.356 -19.451 57.905
|WORKING CASH ALLOWANCE $4,660.00 4 4,664
MATERJALS AND SUPPLIES $0.001 - 0 1
CUSTOMERS DEPOSITS B 0 g
INVESTMENT TAX CREDITS -0 :
DCIAC o 0 0).
TOTAL INVESTED CAPITAL 82,016 -19.447 62,569
RATE OF R_ETURN ' 5.15% 0.33% 0.48%
RETURN 7.507 -1.575 5.932
EXHIBIT F



