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PROPOSAL FORDECISION ON SUMMARY DISPOSITION

I. INTRODUCTION

onoctober22,z}os,theExecutiveDirectol(ExecutiveDirector)oftheTexas

Commission on Environmental Quality (Commission or TCEQ) filed the Executive

Director's Preliminary Report and Petition (EDPRP), in which the Executive Director

alleged violations for failing to permanentiy remove from service an out-of-compliance

underground storage tank (UST) system and for failing to provide an updated UST

registration form to the TCEQ.I The USTs are located at a former retail gasoline service

station at 1301 East Frcnt Street, Midland, Midland County, Texas (Facility).' In the

EDPRP. the Execulive Director sought an order directing Juluis L. Brooks (Respondent)

to permanently remove the UST system from service, to submit an amended UST

registration to the TCEQ, and to pay an administrative penaltl''3 The matter was referred

to the State Office of Administrative Hearings (SOAH) on January 16,2009 '

The Administrative Law Judge recommends that the Commission find thal the

violations occurred, assess a penalty of $3,675 for them, and order the corrective actions

recommended by the Executive Directot.

' TCEQ Ex. J.

? TaFo F" a

t Tceq Ex. J.
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II. PROCEDURAL HISTORY

The Preliminary Hearing was held on March 26,2009, and the ALJ enteled an

order directing the parties to complete discovery by July 15, 2009' Respondent did not

respond to discovery, and on July 23, 2O0g, the ALJ entered order No. 2 Ruling on

Motion to compel and Motion for Sanctions. The ALJ granted the motion, stating that

,,the requests for admission included the Executive Director's discovery lequest are

deemed admitted and [Respondent] is prohibited from inlroducing any information at

hearing that contradicts his deemed admissions ' .."

TheevidentiaryhearinginthiscasewasscheduledforJuly30,2009.onthat

day, before the hearing commenced, the parties came to an agreement' Respondent

stipulated to the violations and the penalty in the case, and the parties jointly requested a

continuance for three months to allow for further settlement negotiations' Respondent

agreed to submit to the Executive Director, within one month ftom the date of the

hearing: (1) financial information sufficient to permit the Executive Director to evaluate

Respondent's claimed frnancial inability, and (2) a written plan for removing the USTs

on his property. Although Respondent submitted additional financial information' he did

not submit sufficient information to allow the Financial Administration Division (FAD)

to make a determination as to Respondent's ability to pay the recommended penalty'

Specificall-v, in response to the Executive Director's request that Respondent's wife sign

the disclosure documents required by the FAD, Respondent submitted a statement that

his wife would not sign any of the required disclosures.a Therefore, the FAD could not

determine whether Respondent,s wife holds any community ploperty assets in her name

that could be used to pay the penalty.t F,',tth"t, Respondent did not submit a pian for

removing his USTs. He merely stated that he was attempting to find anothet entity' such

as the original owner of the tanks, who may at some point assist him in removing the

USTs.6 He did not submit a contract with a certified UST removal company, a notice of

TCEQ Ex, E.

TCEQ Ex. G.

TCEQ Ex. F.

5

6
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construction, or any other docunentation to show that he was planning to remove the

USTs. Therefore, the Executive Director has been unable to reach settlement with

Resoondent.

In Order No. 5 Continuing the Hearing on the Merits; Memorializing Deadlines,

the ALJ ordered the Executive Director to file a status report on or before October 28,

2009, informing the ALJ of the status of the settlement plan and the need for further

hearings in this matler. The Executive Director made the required filing on the deadline

stated in Order No.5, requesting that summary disposition issue as a result of the

foregoing facts. Respondent did not file a reply.

III. BACKGROTIND FACTS

ThematerialfactsinthecasearenotindisputeMr'BrooksownstheUSTs

located at 1301 East Front Street, Midland, Midland County' Texas ? On September I2'

2006, a TCEQ Midland regional office investigator documented that Respondent's uSTs

were not in compliance with the upgrade requirements'8 Specifically, there u'as no

evidence of corrosion or cathodic protection, which are required upgrades under 30 Tex

Anr,ll,-. Coor $$33a.a7(aX2) and 334.49.e The investigator also documented that

Respondent had not updated the UST registration to reflect tlle correct ownership

information, as required by 30 TEx. Anr,1lN. Cooe $334.7(dX3).10 The administrative

penalty of $3,675.00 is reasonable and necessary and was calculated according to the

TCEe penalty.ll The corrective actions set forth in the EDPRP, permanently remo'ing

the USTs from service and submitting an amended UST registration. are necessary and

t TcEq Ex, AI TCEQ Ex. B; TCEQEx.c; TCEQEx.DatS-
t tcgQ Ex. Al TCEQEx.Dat8-9

" ld.

'o Id.

.,TCEQEX.Dat9; TCEQ Ex. H; TCEQ EX. I.
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and the requirements of 30 Tex. ADMIN. CoDE

IV, STANDARDOFREVIEW

A motion for summary disposition may be granted if the moving party shows that

it is entitled to relief as a matter of law. The rule of the Commission found at 30 TEX.

ADMIN. CODE $80.137 sets forth criteria for determining when summary disposition is

appropriate. This rule provides, in pertinent paft, that:

Summary disposition shall be rendered if the pleadings,

admissions, affi davits, stipulations, deposition transcripts,
interrogatory answers, other discovery responses, exhibits

and authenticated or certified public records if any, on file
in the case at the time of hearing, or filed thereafter and

before disposition with the permission of the judge, show

that there is no genuine issue as to any material fact and the

moving party is eltitled to summary disposition as a matter

of law on all or some of the issues expressly. set out in the

motion or in an answer or any other response. ''

Furthermore, although the TCEQ procedural rule controls the case, I TEX. ADMIN. CoDE

$$155.1(d) and 155.3(d), and the Texas Rules of Civil Procedure also allow that

summary judgment may be rendered if there is no genuine issue as to any material fact

and the moving parly is entitled to disposition as a matter of law.ra

In addition to the cdteria explicitly stated in Rule 166a, Texas case 1aw clarifies

that summary judgment may be appropriately granted when there is no genuine issue as

to any material fact.l5 In lfilkinson, the courl further elaborated that, in granting a

't TcEq Ex. D at 9; TCEQ Ex, J.

" 30 Tex. AovrN- coDE $ 80.137(c).

r4 I TEX. ADM0'r. CoDE $$155.1(d) and 155.3(d); TEX- R. clv. P. 166a.

tt Hrrpr"t,.Fikes,336S.W.2d631,636(Tex.Civ.App.--Austin1960,writrefdn.r.e.);Smitht'Ellis,
319 S.W,2d 745,149 ('lex. Civ. App.-Waco 1958, no writ); tlilkinson v Stsfford,298 S.W'2d 867, 869'

(Tex. Civ. App.-Waco), rev'd on other grounLr, 304 S.W 2d 364 (Tex l957)l Toliver t Bergmann,297

S.W.zd 208,210 (Tex. Civ. App.-San Antonio 1956, no writ).
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motion for summary judgment, "reasonable minds could not differ in artiving at the

ultimate conclusion or conclusions to be drawn from the undisputed facts disclosed by

the record. . . ."16 Further, the court must resolve "all doubts as to the existence of a

genuine issue as to a material fact" against the party moving for summary judgment' In

addifion, the court gives the party opposing the motion "the benefit of every reasonable

inference which properly may be drawn in favor ofhis position."lT

V. DISCUSSION

A. tr'ailure to Timely Remove USTs.

TheTexasWaterCodearrdTCEQrulesrequirethatallexistingUSTsystemsthat

are not brought into timely compliance with the minimum upgrade requirements be

permanently removed from service. 
l8

Respondent stipulated to this violation on the record before the ALJ' This

stipulation was memorialized in the ALJ',s Order No. 5, which stated that Mr. Brooks

.,sripulated to both the violations and the penalty set forth in tbe [EDPRP]." Additionally,

Executive Director's Request for Admission No. 6 asked Respondent to "[a]dmit that as

of October 23,2007, Mr. Brooks had failed to permanently remove from service four (4)

USTs that had not been brought into timely compliance with the upglade requirements

for cathodic and corrosion protection."le Executive Directol's Request for Admission

No. 7 asked Respondent to "[a]dmit that as of october 23,2007, Mr. Brooks had failed to

permanently remove from service, no later than sixty (60) days after the prescribed

upgrade implementation date, an existing UST system for which any applicable

component of the system is not brought into timely compliance with the upgrade

requirements."z0 According to Order No. 2, which held that "the requests for admissions

16 298 s.w.2d at 869.

t' Smith,319 S.W.Zd at749. See also State v. Durham,860 S.W.2d 63 (Tex. 1993)

18 30 Trx. Aotr,mr. CoDE $334.4?(a)(2); see TEX. wArER CoDE $26.347

'e Exhibit D ar 8.

20 Exhibit D at 8.
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in the Executive Director's discovery request are deemed admitted and Mr. Brooks is

prohibited from introducing any information at hearing that contradicts his deemed

admissions," these admissions have been deemed admitted. Therefore, if a hearing were

held in this case, Respondent would be prohibited from introducing any evidence

contradicting his admissions.

Based on Respondent's stipulations and admissions, there is no genuine issue of

material fact regarding Respondent's UST system. Therefore, the Executive Director is

entitled to judgment as a matter of law that Respondent violated 30 TEX. ADMIN. CoDE S

nq.q@)Q) by failing to permanently remove from service, no later than sixty days after

the prescribed upgrade implementation date, an existing UST system for which any

applicable component of the system is not brought into timely compliance with the

upgrade requirements.

B. Failure to Amend UST Registration.

The Texas water code and TCEQ rules require that the ownel of an UST system

must notify the TCEQ of any change or additional information regarding the UST system

within thid]' days from the date of the occurrence of the change or admission or *'ithin

thirty days from the date on r.r'hich the ou.ner or operator first became aware of the

change or addition.2l

Respondent stipulated to this violation on the record before the ALJ' This

stipulation was memorialized in the ALJ's Order No. 5, which stated that Mr. Brooks

"stipulated to both the violations and the penalty set forth in the [EDPRP]." Additionally,

Executive Director's Request for Admission No. 8 asked Mr. Brooks to "[a]dmit that as

of October 23,2007, Mr. Brooks had failed to provide an amended UST registration to

the Commission indicating that the USTs were out of service and that he was the current

ou,ner of the USTs."22 Executive Director's Request for Admission No' 9 asked

30 TEx. ADMn'r. CODE $334.7(dX3); See TEx. WArER CoDE $26.346.

Exhibit D at 8.

21

22
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Respondent to .,[a]dmit that as of octob er 23,2007, Mr. Brooks had failed to provide an

amended UST registration to the Commission for any change or additional information

regarding USTs within thirry (30) days ftom the date of tbe occurrence of the change or

addition.,'23 According to Order No. 2, which held that "the requests for admissions in

the Executive Director's discovery request are deemed admitted and Mr' Brooks is

prohibited from introducing any information at hearing that contradicts his deemed

admissions,''theseadmissionshavebeendeemedadmitted.Therefore,ifahearingwere

held in this case, Mr. Brooks would be prohibited from introducing any evidence

contradicting his admissions.

Based on Respondenr's stipulations and admissions' there js no genuine issue of

material fact regarding Respondent's UST registration' Therefore' the Executive Director

isentitledtojudgmentasamatteroflawthatRespondentviolated30TEX'ADMIN'CoDE

$334.7(dX3) by faiiing to provide an amended UST registration to the Commission for

any change or additional information regarding USTs within 30 days from the date of the

occurence ofthe change or addition.

C, Reasonableness ofthe penalfy assessed'

The Texas Water Code $7 053 requires the TCEQ to consider certain factors

when calculating an administrative penalty. In considedng those factors and using an

established Penalty Policy, the Executive Director recommended a penalty of $3'675'0024

for Respondent's violations.25

Respondent stipulated to the penalty set forth in the EDPRP on the record before

theALJ.ThisstipulationwasmemorializedintheALJ'sorderNo.5,whichstatedthat

Respondent "stipulated to both the violations and the penalty set forth in the IEDPRP] "

t' Exhibit D at 9.

2o Although a penalty of $ I 1,550.00 was recommended in the EDPRP and stipulated to by Respondent,.the

Executive Director iecommends a reduced penalty of $3,675.00. Exbibit H The penalry was reduced on

July 8, 2009, in accordance with recent Litigation Djvision policy'

t' Exhibit H.
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Additionally, Executive Director's Request for Admission No. 14 asked Respondent to

..fa]dmit that the penalty of three thousand six hundred seventy five dollars ($3,675-00)

recommended by the Executive Director is reasonable and justified given the alleged

violations in this enforcement mattef and considering the factors set forth in TEx. WarEn

Cooe $7.053.,'26 According to Order No. 2. which held that "the requests for admissions

in tbe Executive Director's discovery request ale deemed admitted and Mr. Brooks is

prohibited from introducing any information at hearing that contradicts his deemed

admissions." these admissions have been deemed admitted. Therefore, if a hearing were

held in this case, Respondent would be prohibited from introducing any evidence

contradicting this admission.

Based on Respondent's stipulations and admissions, there is no genuine issue of

material fact regarding the calculation and assessment of the penalty' Therefore, the

Executive Director is entitled to judgment as a matter of law that the penalty amount of

$3,675.00 is reasonable and justified.

D. Necessity of Corrective Action

TheTexasWaterCodeandTCEQrulesrequirethatallexistingUSTsystemsthat

are not brought into timely compliance with the minimum upgrading requirements be

permanently removed from service and that the owner or operator of a UST system must

notify the TCEQ of any change or additional information regarding the UST system

within 30 days from the date ofthe occurrence ofthe change or admission or within thiny

days from the date on which the owner or opelator first became aware of the change or

addltron.-

Executive Director's Request for Admission No. 13 asked Respondent to "[a]dmit

that the oorrective action ordering provisions recommended by the Executive Director in

the EDPRP are necessary and appropriate given the alleged violations of October 23'

Exhibit D at 9.

30 TEX. ADMN. CoDE $$33a.7(d)(3) an d 334.47(a)(2); see'lEx. WArER CoDE $26 351(b)'

26

21
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has been

would be

Based on Respondent's admission, there is no genuine issue of material fact

regarding the corrective action ordering provisions. Therefore, the Executive Director is

entitled to judgnent as a matter of law that the corrective action of permanently removing

from service all USTs for which any component is not in compliance with upgrade

requirements in accordance with 30 TEx. ADMIN. CoDE $ 334.55 and of submitting an

amended registration to correctly reflect the operational status ofall USTs and the correct

current owner information in accordance with 30 Tnx. AoMIN. CoDE $ 334.7(d)(3), as set

forth in the EDPRP, aj:e necessary and appropriate.

VI. RECOMMENDATION

Based on the record and for the reasons stated above, the ALJ recommends that

the Commission approve the grant of summary disposition against the Respondent, find

the Respondent has violated state laws and regulations as alleged by the Executive

Director, and adopt the attached proposed Order, which assesses the Respondent $3,675

in administrative penalties, and requires it to undertake specified actions necessary to

bring its facility into compliance with state law.

ISSUED Februarv 8. 2010.

ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

N D. ARNOLD

:8 Exlibit D at 9.



TEXAS COMMISSION ON EN\.IRONMENTAL QUALITY

AN ORDER Assessing Administrative Penalties Against

and Ordering Conective Action by Juluis L'

Brooks; TCEQ Docket No' 2007-1885-PST-E;

SOAH Docket No. 582-09-2308

2010, the Texas Commission on Environmental Quality

(TCEQ or Commission) considered the Executive Director,s Preliminary Report and Petition

(EDPRP) recommending that the commission enter an order assessing administrative penalties

against and requiring corrective action by Juluis L Brooks (Respondent)' A Proposal for

Decision (pFD) on Motion for summary Disposition was presented by Steven D. Amold, an

Administrarive Law Judge (ALJ) with the State office of Administrative Hearings (soAH)'

AfterconsideringtheALJ,sPFD,theCommissionadoptsthefollowingFindingsofFact

and Conclusions of Law:

On

1.

2.

I. FINDINGS OF FACT

Respondent Juluis L. Brooks owns a former retail gasoiine sendce station at 1301 East

Front Sfeet, Midland, Midland County, Texas (Facility)'

Four underground storage tanks (UST) that are not exempt or excluded from regulation

exist beneath the FacilitY

3. On October 23, 2007, a TCEQ Midland Regional office investigator documented that

Respondent's USTs were not in compliance with the upgrade requirements'



4.

5.

There was no evidence of corrosion or cathodic protection on Respondent's usTs.

Respondent had not updated the UST registration with TCEQ to reflect the correct

ownership information.

On September 12,2006, and on February 16' 2007' Notice of Enforcament letters were

issued to Respondent.

on october 22. 2008, the Executive Director filed a Preliminary Repot and Petition

(EDPRP), in accordance with TEX. wArER coDE ANN. $7.054. the EDPRP alleged thal:

(a) Respondent violated 30 TAC $33a a7(a)(2) by failing to permanentiy remove

from servrce, no later than 60 days after the prescribed upgrade

implementation date, a UST for which any applicable component of the

system is not brought into timely compliance with the upgrade requirements;

6.

7.

ano

(b) Respondent violated 30 TAC $334'7(dX3) by failing to provide an amended

USTregistrationtotheCommissionforanychangeoradditionalinformation

regarding USTs within 30 days from the date of the occurrence of the change

or addition.

L The Executive Director recommended that the Commission enter an enforcement order

assessingatotaladministrativepenaltyof$11'550againstRespondentandthatthe

commission order Respondent to take certain corrective actions. The amount of the

recommended administrative penalty was subsequently reduced to $3'675 on July 8'

2009, in accordance u'ith current Liligation Division policy'



9.

i0.

The $3,675 administrative penalty sought in the EDPRP is an accunulation of the

different penalties assessed for each violation, which Respondent agreed was a

reasonable amount.

The Executive Director mailed a copy of the original EDPRP and the EDPRP to

Respondent at 501 East Texas Avenue, Midland, Texas 79701, on the same date that such

was filed.

Respondent filed an answer Lo the EDPRP on November 21. 2008, and requested a

hearing.

On January 16, 2009, the TCEQ referred this matter to SOAH for a contested case

hearing.

on February 9, 2009, the TCEQ Chief clerk mailed notice to Respondent of the

preliminary hearing scheduled for March 26, 2009.

The notice ofhearing:

' Indicated the time, date, place, and nature ofthe hearing;

. Stated the legal authority and jurisdiction for the hearing;

. Indicaled the statutes and rules the Executive Director alleged Respondent

violated.

' Advised Respondent, in at least five1ve-point bold-faced type' that failure

to appear at the preliminary hearing or the evidentiary hearing in person or

bylegalrepresentativewouldresultinthefactualallegationscontainedin
thenoticeandEDPRPbeingdeemedastrueandthereliefsoughtinthe
notice possibly being granted by default; and

. Included a copy ofthe Executive Director's penatty calculatlon worksheet,

which shows Low the penalty was calculated for the alleged violations.

12.

11.

13.

14.
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15.

17.

On March 26, 2009, the Executive Director and Respondent appeared at a preliminarf

hearing and agreed to a procedural schedule leading to an evidentiary hearing on July 30'

2009.

Among the items in the agreed procedural schedule was a deadline directing the parties to

complete discovery by July 15, 2009. Respondent did not respond to discovery, and on

July 23, 2009, the ALJ entered Order No. 2 Ruling on Motion to Compel and Motion for

Sanctions. The ALJ granted the motion, stating that "the fequests for admission included

the Executive Director's discovery request are deemed admitted and [Respondent] is

prohibited from introducing any information at hearing that contradicts his deemed

admissions. . .."

On July 22, 2009, Respondent filed a Motion for Continuance, which was denied on

July 29, 2009.

The evidentiary hearing in this case was scheduled for July 30,2009. on that day, before

the hearing commenced, the parlies came to an agreement' Respondent stipulated to the

violations and the penalty in the case, and the parties jointly requested a continuance for

three months to allow for fudller settlement negotiations. Respondent agreed to submit to

the Executive Director, within one month from the date of the hearing: (1) financial

information sufficient to permit the Executive Director to evaluate Respondent's claimed

financial inability, and (2) a written plan for removing the USTs on his property'

Although Respondent submitted additional financial information, he did not submit

sufficient information to allow the Financial Administration Division (FAD) to make a

determination as to Respondenf s ability to pay the recommended penalty' Specifically'

in response to the Executive Director's request that Respondenl's wife sign the disclosure

18.

19.



20.

documents required by the FAD, Respondent submitted a statement that his wife would

not sign any of the required disclosures. Therefore, the FAD could not determine

whether Respondent's wife holds any community property assets in her name that could

be used to pay the penalty. Further, Respondent did not submit a plan for removing his

USTs. He merely stated that he was attempting to find another entity, such as the original

owner of the tanks, who may at some point assist him in removing the USTs He did no1

submit a contract wirh a cenified UST removal company. a notice of construction, or any

other documentation to show that he was planning to remove Jhe U'STs Therefore' the

Executive Director has been unable to reach settlemenl with Respondent'

In Order No. 5 Continuing the Hearing on the Merits; Memoriaiizing Deadlines' the ALJ

ordered the Executive Director to.file a status report on or before October 28' 2009 
'

' 
informing the ALJ of the status of the settlement plan and the need for further hearings in

this matter. The Executlve Director made the required filing on the deadline stated in

orderNo.5,requestingthatSummarydispos,itionissueasaresultoftheforegoingfacts.

onNovember23,2o}g,tireALJnotifiedRespondentofhisintenttoissuearulingonthe

Executive Director's Motion for Summary Disposition and notifying Respondent,

pursuantto30TEx.ADMIN'CoDE$80.137(b),tlralhewouldhaveuntilDecemberl6,

2009, to file a response to the Motion for Summary Disposition Respondent did not file

a response to the Executive Director's Motion for Summary Disposition'

II. CONCLUSIONSOFLAW

Under TEX. WATER CODE AN.I,{. s7.051, the commission may assess an administrative

penalty against any person who violates a provision of the Texas Water Code or of the

21.

1.



2.

3.

Texas Health and safety code within the commission's jurisdiction or of any rule, order,

or permit adopted or issued thereunder.

Under Tnx. WArER CoDE AN'll. $7.052, a penalty may not exceed $ 10'000'00 per

violation, per day for the violations alleged in this proceeding'

In addition to imposing al administrative penaity, the Commission may ordet the violator

to take corrective action, as provided by TEX. WATER CoDE ANN $7'073'

As required by TEx. wArER CODE ANN. $7 055 and 30 TEx' ADMTN CoDE $$l'1 1 and

70.104, Respondent u,as notified of the EDPRP and of the opportunity to request a

hearing on the alleged violations and the proposed penalties and corrective actions'

As required by Tex. Gov'r CoDE ANl'l. $$2001'051(1) and 2001 052; TEX' WArER

CoDE ANN. $7.058; I TEX. ADMIN' Coop $155'27; and 30 TEx' ADMIN' CoDE $S1'11'

1.12,39.25,70.104, and 80'6, Respondent was notified of the hearing on the alleged

violations and the proposed penalties and corrective actions'

SOAH has jurisdiction over matters related to the hearing in this matter, including the

authority to issue a Proposal for Decision with Findings ofFact and Conclusions of Law'

pusuant to TEX. Gov'T CoDE ANN. ch. 2003

Based on the Findings of Fact and Conclusions of Law:

(a) Respondent violated 30 TAC $33a 47(a)(2) by failing to permanently remove

from service, no later than 60 days after the prescribed upgrade

implementation date, a UST for u'hich any applicable component of the

system is not brought into timely compliance with the upgrade requirements;

and

4.

6.

7.



(c) Respondent violated 30 TAC $334'7(dX3) by failing to provide an amended

USTregistrationtotheCommissionforanychangeoradditionalinformation

regardingUSTswithin30daysfromthedateoftheoccurrenceofthechange

or addition.

Llndeteminingtheamountofanadministrativepenalty,Tnx'WATERCODEANN$7'053

requires the Commission to consider several factors including:

' lts mpact or potential impact on public health and safety' natural resources and

their uses, and othet Persons;

. The nature, circumstances, extent, duration, and gravity ofthe prohibited act;

' The history and extent of previous violations by the violator;

.Theviolator'sdegreeofculpability,goodfaith,andeconomicbenefitgained
through the violation;

' The amount necessary to deter future violations; and

. Any other matters that justice may require'

g. The Commission has adopted a penalty policy setting forth its poiicy regarding ihe

computationandassessmentofadministrativepenalties.effectiveSeptemberl,2002-

l0.BasedonconsiderationoftheaboveFindingsofFact,thefactorssetoutinTEX'WATER

CoDE AN,N' $7.053, and the Commission's Penalty Policy, the Executive Director cofrectly

calculated the penalties for each of the alleged violations and a total administrative penalty

of $3,675 is justified and should be assessed against Respondent'

I 1. Based on the above Findings of Fact, Respondent should be required to take the corrective

action thal the Executive Direclor recommends'



NOW, THEREFORE, IT IS ORDERED BY THE TEXAS COMMISSION ON

EN\TRONMENTAL QUALITY, IN ACCORDANCE WITH THESE FINDINGS OF FACT

AND CONCLUSIONS OF LAW, THAT:

1. Juluis L. Brooks is assessed an administrative penalty in the amount of $3'675 for

violations of 30 TAC $$33a.7(aXr), T4.a7@)(2) and 334 75(aX1), and Tex' Waren

coDE $26.346(a). The payment of this administrative penalty and Juluis L. Brooks'

compliance with all the terms and conditions set forth in this Order will completely resolve

the matters set forth by this order in this section. The commission shall not be constrained

in any manner from requiring conective actions or penalties for other violations that are not

raised here. All checks submitted to pay the penalty assessed by this order shall be made

out to ..Texas Commission on Environmental Quality." Administrative penalty payments

shall be sent u,ith the notation "Re: Juluis L. Brooks; Docket No. 2007-1885-PST-E ',to:

2.

3.

Financial Administration Division, Revenues Section

Attention: Cashiet's Office, MC 214

Texas Commission on Environmental Quahty
P.O. Box 13088

Austin, Texas 7871 1-3088

within 30 days after the effective date of this order, Juluis L. Brooks shall permanently

remove the UST system from service, in accordance u'ith 30 TAC $334'55'

Within 45 days after the effective date of this Order, Juluis L. Brooks shall submit a

properly completed SUT registration form to the TCEQ indicating that the UST has been

removed. in accordance with 30 TAC $334 7, to:

Regi stration and Repo(ing Section
Permitting & Remediation Support Division' MC 138

Texas Commission on Environmental Quality
P.O. Box 13087

Austin TX 78711-3087



4. Within 75 days after the effective date of this Order, Juluis L. Brooks shall submit written

certifications as described below, and include detailed supporling documentation including

photographs, receipts, and/or other records to demonstrate compliance with Ordering

Provisions Nos. 2 and 3. The certification shall be notarized by a State of Texas Notary

Public and include the following certification language:

"I certifu under penalty of law that I have personally examined and am

familiar with the inflormation submitted and all attached documents, and that

based on my inquiry of those individuals immediately responsible for

obtaining the information, I believe thal the submitted information is true,

accurate, and complete. I am aware that there are significant penalties for

submitting false information, including the possibility of fines and

imprisonment for knowing vioiations."

The certification shall be sent to:

Order Compliance Team
Enforcement Division, MC 149

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, TX 78711-3087

with a copy to:

Michael Edmiston, Waste Section Manager

Midland Regional Office
Texas Commission on Environmental Quality
3300 North A Street, Building 4-107

Midland, TX79705-5406

5. The Executive Direqtor may refer this matter to the offrce of the Attomey General of the

Stale of Texas (oAG) for further enforcement proceedings without notice to Respondent if

the Executive Director determines that Respondent has not complied with one or more of

the terms or conditions in this Commission Order.



6. All other motions, requests for entry of specific Findings of Fact or Conclusions of Law'

and any olher requests for general or specific relief, if not expressly granted herein' are

hereby denied.

.T.Theeffectivedaleofthisorderisthedatetheorderisfinal,asprovidedby30Tex'

ADMIN. CoDE $80.273 and Tnx. Gov'r CODE ANN' $2001'144'

S.Asrequiredby,t.EX'WATERCODEAI'I1{.$7'059,tbeCommission'sChiefClerkshall

forward a copy of this Order to Respondenl'

9. If any provision, sentence, clause, or phrase of this Order is for any reason held to be

invalid, the invalidity ofany provision shall not affect the validity ofthe remaining portions

of this Order.

ISSUED:

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Bryan W. Shaw, Chairman
For the Commission
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