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February 4, 2010

VIA FASCIMILE NO. 239-5533

Les Trobman, General Counsel
Texas Commiission on Environimental Quality

PO Box 13087

Austin Texas 78711-3087
2007-1956-UCR:

Re: SOAH Docket No. 582-08-1318; TCEQ Docket No.
Application of Mustang Special Utility District to Amend Sewer Certificate of

Convenience and Necessity No. 20930 in Denton County, Texas

Dear Mr. Trobman:

I have reviewed the Executive Director’s Exceptions to the Proposal for Decision (ED’s
Exceptions), Aqua Texas, Inc.’s Exceptions to the Proposal for Decision (ATI’s Exceptions) and
Most of the exceptions focus on

Mustang Special Utility District’s Reply to Exceptions.
disagreements aired at the hearing on the merits and already discussed in the Proposal for

Decision and the Proposed Order. I will not address those exceptions. Several of the ED’s
Exceptions reference proposed corrections. I have addressed only the items that I believe should

be corrected.
With respect to Finding of Fact No. 1, I agree with the ED’s Exception. The reference

should be to 30 TAC § 291.3(40) rather than 30 TAC § 291.3(4).
- With respect to Finding of Fact No. 13, the additional information noted in the ED’s
Exception is currently found in Finding of Fact No. 32.

With respect to Finding of Fact No. 19, I agree with the ED’s Exception. The meeting on
March 10, 2009, was a prehearing conference and not an additional preliminary hearing.

With respect to the ED’s Exceptions to Findings of Fact Nos. 85 and 86, I would amend
Section X of the Proposal for Decision to correct the oversight and include a discussion of the

ED’s position, but find no need to amend the findings of fact. The amended discussion would be

as follows:
Mustang’s ability to providing adequate service to the
Proposed Service Area is not disputed by Aqua Texas. The ED
contends Mustang has not shown it has the technical capability to
provide service to the Contested Service Arca because it questions
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the plant capacity and/or infrastructure available to Mustang to
serve the Contested Service Axea

In addition to- UTRWD’s
expansion capacity that Mustang will be able to access, there is

reserved but unutilized capacity available to Mustang.' 'i"hc ED’s

argument assumes that all reserved but unutlized capacity is
unavailable to Mustang.

This assumption would require UTRWD
to build-out all capacity that is anticipated but not yet needed. The

ED’s assumption 1s neither reasonable nor financially feasible.

Mustang has the ability to provide adequate service to the entire
Proposed Service Area.

With respect to the 30 TAC § 291.102(d)(9) factor of the effect on the land to be included
in the certificated area, 1 believe that factor is considered and addressed during the overall

discussion in the Proposal for Decision and in the Findings of Fact and Conclusions of Law in
the Proposed Order. 1did not duplicate those findings under a separate heading

With the change to Section X of the Proposal for Decision and the corrcctions to Findings

of Fact Nos. 1 and 19, I believe the Proposal for Decision and Proposed Order correctly apply
the applicable statutes and rules to the facts set forth in the evidentiary record

v
ST Seitzman
Administrative Law Judge
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' Mustang Ex. 2, pp. 8-9.
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STATE OFFICE OF ADMINISTRATIVE HEARINGS

AUSTIN OFFICE
300 West 15th Street Suite 502
Austin, Texas 78701
Phoue: (512) 475-4993
Fax: (512) 475-4994

SERVICE LIST
AGENCY: Environmental Quality, Texas Commission on (TCEQ)
STYLE/CASE: MUSTANG SPECIAL UTILITY DISTRICT

SOAH DOCKET NUMBER: 582-08-1318
REFERRING AGENCY CASE: 2007-1956-UCR.

STATE OFFICE OF ADMINISTRATIVE -~ ADMINISTRATIVE LAW JUDGE
HEARINGS ALJ HOWARD S. SEXTZMAN
- REPRESENTATIVE / ADDRESS PARTIES
MARX ZEPPA
ATTORNEY

LAW OFFICE OF MARK H. ZEPPA, P.C.
4833 SPICEWOOD SPRINGS RD., SUITE 202
AUSTIN, TX 78759-8436

(512) 3464011 (PH)

(512) 346-6847 (FAX)

PROTESTANTS

BLAS J. COY, JR.

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
OFFICE OF PUBLIC INTEREST COUNSEL

P.0. BOX 13087, MC-103

AUSTIN, TX 78711-3087
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RAPTER & WILSON, P.C. o =
103 W. MCDERMOTT PN

ALLEN, TX 75013-2782
(972) 727-9904 (PH)
(972) 7274273 (FAX)
Wilson@prapierwilson.com
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TCEQ CHIEF CLERK
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
MC-173 P.0. BOX 13087

AUSTIN, TX 78711-3087

(512) 239-3311 (FAX)
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

LES TROBMAN
GENERAL COUNSEL

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
MC-101 P.0. BOX 13087

AUSTIN, TX 78711-3087

(512) 239-5533 (FAX)
TCEQ EXECUTIVE DIRECTOR

SKIP NEWSOM
ATTORNEY AT LAW

THE LAW OFFICES OF SKIP NEWSOM
6806 BEE CAVES ROAD, SUITE 1-A
AUSTIN, TX 78746

(512) 4774121 (PH)

(512) 477-2860 (FAX)

(512) 431-9511 (CELL)

MUSTANG SUD

STEPHANIE SKOGEN
STAFF ATTORNEY

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
MC-173 P.0. BOX 13087

AUSTIN, TX 78711-3087

(512) 239-0575 (PH)

(512) 239-0606 (FAX)

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

x¢: Dockel Clerk, State Office of Adminiswative Hearings
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AUSTIN OFFICE
300 West 15th Street Suite 502
Austin, Texas 78701
Phone: (512) 475-4993

Fax: (512) 475-4994
DATE: 02/04/2010
NUMBER OF PAGES IWCLUDING THTS COVER SHEET: 5
REGARDING: . '~ EXCEPTIONS LETTER (BY ALT)
DOCKET NUMBER: 582-08-1318
JUDGE HOWARD S SEITZMAN

- FAXTO:

FAX TO:

MARK ZEPPA (LAW OFFICE OF MARK H. ZEPPA, P.C)
JAMES W WILSON

(512) 346-6847
(972) 727-4273
(512) 239-6377

BLAS J. COY, JR. (TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY) ’

STEPHANIE SKOGEN (TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY) .

LES TROBMAN (TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY)

SKIP NEWSOM
TCEQ CHIEF CLERK (TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY)

TCEQ Docket Clerk, Fax Number 512/239-3311

NOTE: IF ALL PAGES ARE NOT RECEIVED, PLEASE CONTACT PATRICTA PENA(ppe) (512) 475-4993

(512) 239-0606

(512) 239-5533

(512) 477-2860
(512) 239-3311

The information contained in this facsimile message is privileged and confidential information intcaded only for the use of the
above-narmed recipient(s) or the individual or agent responsible to deliver it 1o the intended recipient. You are hereby notified that
any dissemination, distribution or copying of this comrauaication is strictly prohibited. If you have received this cormmunication

in error, please immediately notify us by telephone, and return the original message to us at the address via the U.S. Postal
Service. Thank you.
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