State Office of Administrative Hearings

Cathleen Parsley
Chief Administrative Law Judge

May 6, 2010

Les Trobman, General Counsel VIA FASCIMILE 239-5533
Texas Commission on Environmental Quality

PO Box 13087

Austin Texas 78711-3087

Re: SOAH Docket No. 582-08-1719; TCEQ Docket No. 2008-0164-UCR; Rate/Tariff
Change Application of HHJ, Inc., d/b/a Decker Utilities

Dear Mr. Trobman:

Following issuance of the Amended Proposal for Decision (PFD) in this case, the
Executive Director (ED) of the Texas Commission on Environmental Quality (the Commission)
and HHJ, Inc. d/b/a Decker Utilities (Applicant) submitted letters stating they have no exceptions
to the Amended PFD. In their letters—pursuant to my request at page 49 of the Amended
PFD-—the ED and Applicant addressed the applicability of 30 TEX. ADMIN. CODE § 291.28(9) to
the requested rate case expenses.

The rule states:

A utility may not recover any rate case expenses incurred after the
date of a written settlement offer by all ratepayer parties if the
revenue generated by the just and reasonable rate determined by
the commission after a contested case hearing is less than or equal
to the revenue that would have been generated by the rate
contained in the written settlement offer.

By way of background, the protesting parties (Protestants) made two written settlement
offers in October 2008 during the pendency of the contested case hearing that were rejected by
Applicant. The written settlement offers are not in evidence. The Amended PFD recommends
the approval of lower water and sewer rates than those requested by Applicant which, if adopted,
could possibly trigger 30 TEX. ADMIN. CODE § 291.28(9). (See comparison of proposed rates at
Amended PFD at 44-45). In an April 16, 2010 letter filed during the reply to exceptions period,
Protestants inquired as to how and when to submit the written settlement offers to the
Commission.
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Briefly, the ED argues that TCEQ rules would not preclude the Commission from
applying the rule even though the settlement offers currently are not in evidence. Applicant
argues that because the settlement offers are not in the record, they cannot be considered by the
Commission in its determination of rate case expenses.

The Administrative Law Judge (ALJ) does not have jurisdiction to re-open the record to
admit Protestants’ written settlement offers because the Amended PFD is now before the
Commission. But the ALJ agrees with the ED that the Commission is not precluded from
considering the settlement offers in its determination of rate case expenses for this case. How
the settlement offers could become part of the record is within the purview of the Commission.

[ recommend no changes to the Amended PFD, but do recommend that the Proposed
Order be corrected to show Bryan W. Shaw, Ph.D., as the Chairman of the Commission instead
of Buddy Garcia.

Sincerely,
5 g8 | LA
AarLen LIrFE
‘Sharon Cloninger /
Administrative Law Judge
SC/lh
Enclosures
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