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EXCEPTIONS OF HHJ, INC. dba DECKER UTILITIES

HHJ, Inc. dba Decker Utilities (HHJ) files these its Exceptions to the Proposal for

Decision (PFD) of Administrative Law Judge Sharon Cloninger (ALJ) in the

above-referenced docket.

While it is not in 100% agreement with the analyses and final recommendations
of the ALJ in the PFD, in the interest of brevity and judicial economy HHJ will limit

its Exceptions to rate case expense issues the ALJ requested the parties to brief.

1. Typo on Amount

The ALJ states in the second paragraph of Section VII (PFD pg 49) that HHJ is
seeking to recover $31,197.23 in rate case expenses. This is a typographic

error. The correct amount identified in HHJ’s Replies to Exceptions (Pg 11) is

$30,197.23. This correct amount is used by the ALJ in the first paragraph on

page 50.




2. Motiohs for Rehearing.

The difference between HHJ's requested rate case expenses and the ALJ’s
recommended amount is $800.00 in legal fees for the preparation of Motions for
Rehearing and Replies. In making this adjustment, the ALJ relied upon the
arguments of the Staff attorney that motions for rehearing should not be funded
by ratepayers because they represented the applicant utility’s failure to meet its

burden of proof.

The staff's arguments assume that the applicant utility is the only party that might
file motions for rehearing, thus generating legal work for the utility asserting its
due process rights under TCEQ rules and the Texas Administrative Procedures
Act. (Texas Government Code Chapter 2001). There are five named parties to
this docket, anyone one of which may file a motion for rehearing if they are
dissatisfied with the final order. Intervenor Stacy Moquin has demonstrated a

willingness to file untimely briefs and motions.

The Staff's argument denies any applicant an opportunity to exercise its full due
process hearing rights on the ground that the amount of time to be spent on
motions for rehearing cannot be known at the time of trial. Uncertainty is true for

a number of post-hearing procedures and yet they were not challenged.




The following' was submitted by HHJ and is part of this record:

Attached are one invoice from Mr. Zeppa's office and three invoices from Mr.
Fenner's firm. They cover the rate case from preparation of the application to the
mid-point in the preparation of post-hearing briefs. The total cost of reasonable

and necessary rate case expenses to this point are $27,297.23.

The estimated cost to finish the case is $3,100.00, consisting of:

Finish post-hearing briefing MHZ $200/hr 3.0 hr $ 600.00
Exceptions/Replies MHZ $200/hr 4.0 hr $ 800.00
Attend Final Orders MHZ $200/hr. 2.0 hr $ 400.00

BWF $150/hr 2.0 hr $ 300.00
Motions for Rehearing MHZ  $200/hr 4.0 hr $ 800.00
Total ’ $2,900.00

Total rate case expenses sought to be recovered in this case are $30,197.23.
They should be amortized over a period of two years as ordered in the TCEQ's

most recent contested rate case.

HHJ would note that none of the time estimates or the billing rates on rate case
expenses wére challenged or disallowed. The utility would also note that the
estimate for legal time on motions for rehearing was the same as the estimate for
exceptions and replies which were not challenged. The written statement above

is merely a recap of the unchallenged oral testimony of Attorney Mark Zeppa at

" HHJ’s Replies to Exceptions (Pg 11)




trial, which testimony was based upon 30 years experience in trying utility rate
cases. HHJ is unaware of any prior TCEQ decision that disallowed rate case
expenses on procedures required by law as a prerequisite to having access to

the courts.

3. Settlement Offers

The staff and the ALJ pointed out that the intervenors, through Stacy Moquin,
submitted a written settlement offer in October 2008. Thus, it is suggested that
rate case expenses should not be allowed after October 14, 2008 because of
Rule 291.28(9). That rule disallows rate case expenses after the date of a
written settlement offer only if the final rate revenue is equal to or less than the

revenues that would be collected under the settlement offer.

While this is a validly adopted rule, its implementation in impossible to achieve
under governing Texas law. There is an absolute prohibition2 from a trier of fact
and law from learning the terms of a settlement offer.®> The logic behind this rule
is that the trier of fact should never hear a settiement offer to avoid coloring the
final decision in the case. Texas law also wants to encourage the unrestricted
exchange of information in settlement negotiations to further dispute resolution

without Iitigaﬁon.

2 Texas Rule of Evidence 408
3 HHJ does not suggest that the trier of fact is barred from learning that a settlement offer was
made, only the terms of the offer.




Since the settlement offers cannot be put into this record as a matter of law,
there are no facts against which the rule can be applied. All the TCEQ can rely
on is the unsworn arguments of the parties that the épread between Ms.
Moquin’s proposed settlement rates and the ALJ’s final rates is so great that the

rule is not triggered.
4. Summary

HHJ concedes to the ALJ’s proposals in the PFD except for rate case expenses
after the rendition of a final order. Disallowance of rate case expenses for
motions for rehearing is arbitrary and capricious, particularly in this case when
there is uncontested testimony supporting them.
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