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:Dear CommISS|oners

) ThlS IS |n response to John J Vays Ietter of January 29 2009 Whlle Mr. Spmelh
_does not agree with. the actions of the Commissioners, based upon the-ALJ’s response,
Mr. Spinelli is accepting of the determination that he is not an affected person within the
meaning of the Tex. Health & Safety Code § 382.058(c) and 30 Tex. Admin. Code §
55.203. The remainder of the letter seeks to assert factual matters which were not
determined by the ALJ, namely that Mr. Spinelli was not actually residing in a

permanent residence on a nearby property when he initially requested a contested case
hearing. In fact, the only evidence produced is that he was actually residing in the
permanent residence.

The intent of Mr. Vay is to utilize the permitting process to somehow insulate his
client against a claim of damages to property which has arisen by virtue of the conduct
and actions of his clients. The TCEQ should not allow its good ofﬁces to be utilized in
such an effort.

Further, the expert testlmony given by Mike Coyle, a.registered professional
| englneer was, in fact credible scientific evidence. The surveying work that was'done by
the expert. for . Block Creek was simply locating boundaries”and. distances: *It was an
effort to show that the operation of the plant was substantially in excess of the area
shown by-the surveyor. In fact, it is unquestioned that the regulation states that the
distances are to be measured from the plant, and not from the emission point and not



from the emission stack. However, the ALJ interpreted the regulation in such a manner,
and his interpretation is reasonable; and therefore, an appeal is not being made from it.

However, the fact is the interpretation did not exist, nor had it been promulgated
at the time of the hearing; and therefore, substantial evidence existed that the distance
from the plant to Mr. Spinelli’s property was well within the 440 yards. Mr. Vay’s effort
to recast or recharacterize that evidence as something other than what it was, is again,
the gainsmanship which he attempts to deplore.

Further, the “mom and pop” operation Mr. Vay speaks of was in blatant violation
of TCEQ and air quality regulations for years before their noncompliance was finally
brought to heel. It is our understanding that a $10,000.00 fine has been assessed by
TCEQ, which while woefully inadequate given the blatancy of their operation it is at least
some measure of justice. Gaming is a phrase, which | think is more fairly applied to
Block Creek, given their own gamesmanship. To quote an old phrase “it's the hit dog

that hollers loudest”.
S,inqe\rely, —

Joe M. Davis

JMD/ns

Cc: Dennis Spinelli
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Attorney at Law
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Ms. Alicia Lee, Esq.
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