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CRAIN
CP%ON

YELEPHONE: 713.656.2323 AMES 177 FLOOR
FACSIMILE: 712.658.192] . FIVE HOUSTON CENTER

1401 MCKINNEY STREET

DIRECT LINE: 713.752.861] A PROFESSIONAL CORPORATION OUSTON. TEXAS
. . . ATTORNEYS AND COUNSELORS H : 77010-403€
oBERY £. “RoaiN" Morag, Il
SINCE [9]2
SHAREHOLDEA EMAIL: RMORBE®CRAINCATON.COM
October 20, 2009
. E e
Via Facsimile (512) 239-3311 o=
& Overnight Delivery < r‘”“';‘
Ms. LaDonna Castanuela 0
Texas Comnmission on Environmental Quality &,
Office of the Chief Clerk (MC 105) L =
12100 Park 35 Circle ;% Y
Building F, Room 1101 oA

Austin, Texas 78753

RE:  Application by Aspen Power, L.L.C., for proposed Air Quality Permit Numbers:
81706, PSD-TX 1089, HAP 12; TCEQ Docket No. 2008-1145-AIR; SOAH

Docket No. 582-09-0636
Dear Ms. Castafiuela:

Enclosed for filing in the above-referenced matter are an original and 7 copies of the

following:
1. Joint Motion to Remand to the Texas Commission on Environmental Quality; and
2. Joint Motion to Remand to the State Office of Administrative Hearings.

Thank you for your attention to this matter.

Sincerely,
CRAIN, CATON & JAMES, P.C.
By: _ : ——
Robert E, “Robin” Morse, 111
REM/nm
Enclosures
111 -376374v5

005486/00000)



_ Received: Oct 20 2009 11:56am
Oct. 20. 2009 t1:58AM  Crain Cator and James No. 0626 P 3

October 20, 2009
Page 2

cc: Honorable Judge Sarah Ramos Via Facsimile: (512) 475-4994

300 West IS[h Street, Suite 502
Austin, Texas 78701

Mr. Garrett Arthur Via Facsinle (512) 239-6377
Texas Commission on Environmental Quality

Office of Public Interest Counse]

P.0. Box 13097, MC-103

Austin, Texas 78711-3087

Ms. Amy Browning Via Facsimile (512) 239-0606
Texas Commission on EBnvironmental Quality

Environmental Law Division

P.O. Box 13087, MC-173

Austin, Texas 78711-3087

Mr. Enrique Valdivia Via Facsimile (210) 212-3772
Attorney at Law

Texas Rio Grande Legal Aid

1111 North Main Street

San Antonio, Texas 78212

Kelly Haragan Via Facsimile (512) 471-6988
BEnvironmental Law Clinic '
University of Texas at Austin

727 East Dean Keeton Street

Austin, Texas 78705

Mr. Sylvester McClain Via Facsimile (936) 634-7830
P.O. Box 153635 :
Lufkin, Texas 75915

Elaine Lucas Via Facslmlle (512) 239-5533
Office of General Counsel :

Texas Commission on Environmental Quality

P.O. Box 13087

Austin, Texas 78711-3087

111 - 376374vs
005486/000001
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SOAH DOCKET NO. 582-09-0636

TCEQ DOCKET NO, 2008-1145-AJR S 5
TCEQ AIR QUALITY PERMIT NO. 81706, =
PSD-TX-1089, HAP12 2
APPLICATION OF § BEFORE THE
ASPEN POWER, L.L.C. for § STATR OFFICE OF
LUFKIN GENERATING PLANT § ADMINISTRATIVE HEARINGS
§

LUFKIN, ANGELINA COUNTY

JOINT MOTION TO REMAND TO THE
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:
COMES NOW Aspen Power, L.L.C. (the “Applicant”), Aaron and Willie Hartsfield,

Sylvester McClain, Theodore Mathis, Betty Mathis, Annie Mae Shelton, Dr. Dallas Piene,
Oletha Durham, and Donald Anderson (collectively referred to as the “Protestants”) and file this
Joint Motion to Remand to the Texas Commission on Environmental Quality. The Executive
Director of the Texas Commission on Environmental Quality (“TCEQ”) and the Office of Public
Interest Counsel of the TCEQ are unopposed to this Joint Motion to Remand.
Since the issuance of the Honorable Judge Ramos’ Proposal for Decision on August 24,
2009, the Applicant and the Protestants in the above styled hearing held before the State Office
of Administrative Hearings have settled and resolved all pending issues involving TCEQ Air
Quality Permit No. 81706, PSD-TX-1089 and HAP 12 (tbe "Permit"). Further the TCEQ
Executive Director concurs with the permit provisions listed on Attachment A for incorporation
into the Permit. Accordingly, the Applicant and the Protestants request that this permit

application be remanded back to the TCEQ for further processing as an uncontested application.

Respectfully subrmtted,

HOUSTON\232872).2 B-1
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Robert E. “Robin™ Morse, 11
State Bar No. 14552500

1401 McKinney, Suite 1700
Houston, Texas 77010
Telephone:  (713) 658-2323
Facsimile: (713) 658-1921
E-mail: rmorse@craincaton.com

ATTORNEY FOR ASPEN POWER, LLC

Bnrique Valdivia

State Bar No, 20429100

1111 North Main,

San Antonio, Texag 78212
Telephone:  (210) 212-3700
Facsimile:  (210) 212-3772

ATTORNEYS FOR PROTESTANT
ANNIE MAE SHELTON

Sylvester McClain

P.O. Box 153635

Lufkin, Texas 75915
Telephone:  (936) 526-3023
Facsimile:  (936) 634-7830

REPRESENTATIVE FOR ALIGNED
PROTESTANTS
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By:

Amy Lynn Browning, Staff Attorney
Environmental Law Division

State Bar No. 24059503

P. 0. Box 13087, MC 173

Austin, Texas 78711-3087
Telephone:  (512) 239-0891
Facsimile:  (512) 239-0606

REPRESENTING THE
EXECUTIVE DIRECTOR OF THE
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

By:

Garrett Arthur

Assistant Public Interest Counsel
State Bar No. 24006771

P. Q. Box 13087, MC 103
Axstin, Texas 78711-3087
Telephone:  (512) 239-5757
Facsimile: (512) 239-6377

REPRESENTING THE OFFICE OF
PUBLIC INTEREST COUNSEL

OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

HOUSTON2328724.2 B-3
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ATTORNEYS FOR PROTESTANT
ANMIE MAH SMELTON

(%, Dox 153633
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CERTIRICATE OF SERVICE

I certify by my signature that on October £2& , 2009, a complete and correctiéépy oPthc
foregoing was served to the following party representatives as indicated:

C“; i
Honorable Judge Sarah Ramos Via Facsimile: (512) 4 75?:;??94 &
300 West 15 Street, Suite 502 . -
Austin, Texas 78701 -2 73
o
o
Ms. LaDonna Castanuela Via Foacsimile (512) 239-3311 ™
Texas Comumission on. Envitonmental Quality
Office of the Chief Clexk (MC 105)
P.O. Box 13087
Austin, Texas 78711-3087
Ms. Garrett Arthar Via Facsinule (512) 239-6377
Texas Commission on Environmental Quality
Office of Public Interest Counsel
P.0O. Box 13097, MC-103
Austin, Texas 78711-3087
Ms. Amy Browning Via Facsimile (512) 239-0606
Texas Commission on Environmental Quality
Environmental Law Division
P.O. Box 13087, MC-173
Avustin, Texas 78711-3087
Mr. Sylvester McClain Via Facsimile (936) 634-7830
P.0O. Box 153635
Lufkin, Texas 75915
Mr. Enrique Valdivia Via Facsimile (210) 212-3772
Attorney at Law .
Texas Rio Grande Legal Aid
1111 North Main Street
San Antonio, Texas 78212
Kelly Haragan Via Facsimile (512) 471-6988

Environmental Law Clinic
University of Texas at Austin
727 East Dean Keeton Street
Austin, Texas 78705

Robert E. “Robin” Motse, 111

BOUSTON2328721.2 B-4
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ATTACHMENT A
Permit Provisions

SET10 3H

The Executive Director concurs with the following provisions to draft Permit No. 8%6

1. The following emissions limits* applicable to the Wood-Fired Boiler (Emission Iﬁ;}jmt ;{;
LBLRO1) shall be included as limits in Aspen’s permit: -

LN

S"T‘k o
o]
€Q , NOx | PM (filterable)
0.075 Io/MMBtu 0.075 1b/MMBtu 0.012 Ib/MMBtu
51.95 Ib/he 51.95 Ib/hr 8.31 Ib/Mhr
228 ton/yr 228 ton/yr ‘ 36.4 ton/yr
vocC
0.010 lbv/MMBtu
6.93 Jb/hr

30.3 ton/yr

The total PM limit of 0.025 Ib/MMBtu (17,31 Ib/hr, 71.0 tons/yr) in the original permit issued to
Aspen by TCEQ on July 25, 2008 will remain in the permit.

* AII emission limits are based on a volling, 30-day average.

2. ASpen agrees to include the follong new Special Condition 28.D to the Permit which
will read as follotws:

"Stack sampling for PM/PM]10 shall be performed once annually during periods of
normal operation, except that if, after five years of stack sampling, the average of the
two prior annual stack sampling results for PM/PMI0 s less than 70 percent of the
-applicable emission limits, then compliance stack sampling for such pollutant shall be
conducted once every three years. The PM/PMI0 stack test data will be correlated to
the contemporaneous opacity readings obtained during the test.”

3. Aspen agreés to install selective catalytic reduction ("SCR™) as a substitute for SNCR and

the Permit shall incorporate the appropriate provisions as necessary to accommodate that
technology, including but not limited to Special Conditions 9, 10, 22.C.5, and 26.8.

HOUSTONQ328721.2 : ~B-5
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TELEPHONE: 713.658.2323 IA&PV1IEES lf"FLOOR

FACSIMILE: 713.658.192] . FIVE HOUSTON CENTER
OIRECT LINE: 713.752.8611 A PROFESSIONAL CORFORATION 0L_||2$(])NMCTKEI::]SEY STREET
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Romear E. “Roain® Monec. NI ATTORNEYS ANO COUNSELORS
SINCE [9]2
SHAREHOLOER
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October 20, 2009

Via Facsimile (512) 239-3311 8 m
& Overnight Delivery 2

Ms, LaDonna Castanuela =z o

Texas Commission on Environmental Quality i:* =

Office of the Chief Clerk (MC 105) T3 7
12100 Park 35 Circle = > 3
Building ¥, Room 1101 ‘

Austin, Texas 78753

RE:  Application by Aspen Power, L.L.C., for proposed Air Quality Permit Numbers:

81706, PSD-TX 1089, HAP 12; TCRQ Docket No. 2008-1145-AIR: SOAH
Docket No. 582-09-0636

Dear Ms. Castafiuela:

Enclosed for filing in the above-referenced matter are an original and 7 copies of the
- following:

1.

Joint Motion to Remand to the Texas Commission on Environmental Quality; and
2.

Joint Motion to Remand to the State Office of Administrative Hearings.
Thank you for your attention to this matter.
Sincerely,

CRAIN, CATON & JAMES, P.C.

By:

Robert E. “Robin” Morse, 111

REM/nm
Enclosures

111 -376374v5
005486/00000}
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SOAH DOCKET NO. 582-09-0636 N

TCEQ DOCKET NO. 2008-1145-AIR e =

TCEQ AIR QUALITY PERMIT NO. 81706, v

PSD-TX-1089, HAP12 o =

| 53

APPLICATION OF § BERFORE THE .

ASPEN POWER, L.L.C. for § STATEOFFICEOF & =2
LUFKIN GENERATING PLANT § ADMINISTRATIVE HEARINGSS =
LUFKIN, ANGELINA COUNTY § 2 2

JOINT MOTION TO REMAND TO THE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

TO THE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY:

COMES NOW Aspen Power, L.L.C. (the Applicant), Aaron and Willie Hartsfield,
Sylvester McClain, Theodore Mathis, Betty Mathis, Annie Mae Shelton, Dr. Dallas Pierre,
Oletha Durham, and Donald Anderson (collectively referred rb as the “Protestants™) and file this
Joint Motion to Remand to the State Office of Administrative Heatings. The Executive Director

of the Texas Commission on Environinental Quality (“TCEQ”) and the Office of Public Interest

Counse] of the TCEQ are unopposed to this Joint Motion to Remand.

Since the issuance of the Honorable Judge Ramos’ Proposal for Decision on August 24,
2009, the Applicant and the Protestants in the above styled hearing held before the State Office.
of Administrative Hearings have settled and resolved all pending issues involving TCEQ Air
Qualﬁy Perlmit No. 81706, PSD-TX-1089 and HAP 12. Further the TCEQ Executive Director
con(-iurs with the permit provisions listed on Attachment A for incorporation into the Permit,
Acc;oi'dingly, the Applicant and the Protestants request that this permit application be remandéd

back to SOAH for remand to the TCEQ Bxecutive Director and further processing as an

uncontested application,

HOUSTON@2328721.2 B-6
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Respectfully submitted,

W

Robert E. “Robin” Morse, 111
State Bar No. 14552500

1401 McKinney, Suite 1700
Houston, Texas 77010
Telephone:  (713) 658-2323
Facsimile:  (713) 658-1921
E-mail: rmorse@craincaton.com

ATTORNEY FOR ASPEN POWER, LLC

Enrique Valdivia

State Bar No. 20429100

1111 North Main

San Antonio, Texas 78212
Telephone:  (210) 212-3700
Facsimade: - (210)212-3772

ATTORNEYS FOR PROTESTANT
ANNIE MAE SHELTON

Sylvester McClain

P.O.Box 153635

Lufkin, Texas 75915
Telephone:  (936) 526-3023
Facsimle: - (936) 634-7830

REPRESENTATIVE FOR ALIGNED
PROTESTANTS



Received:

Oct. 20. 2009 11:59AM

HOUSTONQ2328721.2

Crarn Caton and James

B-8

Oct 20 2009 11:57am
No. 0626

P.

13

Amy Lynn Browning, Staff Attorney
Envitonmental Law Division

State Bar No. 24059503

P. O. Box 13087, MC 173

Austin, Texas 78711-3087
Telephone:  (512) 239-0891
Facsimile: (512) 239-0606

REPRESENTING THE
EXECUTIVE DIRECTOR OF THE
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Garrett Arthur

Assistant Public Interest Counsel
State Bar No. 24006771

P. 0. Box 13087, MC 103
Austin, Texas 78711-3087
Telephone:  (512) 239-5757
Facsimile:  (512) 239-6377

REPRESENTING THE OFFICE OF
PUBLIC INTEREST COUNSEL
OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
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CERTIFICATE OF SERVICE
I certify by my signature that on Octobex ZO 2009, a complete.and correct cop% of thc
foregoing was served to the following party replcscntauvcs as indicated: m e o
Honorable Judge Sarah Ramos Via Facsimile: (512) 4 75“4994 i‘f
300 West 15 S{Ieet, Suite 502 }}'j o
Austin, Texas 78701 éff e
Ms. LaDonna Castanuela Via Facsimile (512) 239—&331 t':
Texas Commission on Bnvironmental Quality N 2
Office of the Chief Cletk (MC 105)
P.O. Box 13087
Austin, Texas 78711-3087
Ms. Garrett Arthur Via Facsimile (312) 239-6377
Texas Commission on Environmental Quality :
Office of Public Iuterest Counsel
P.O. Box 13097, MC-103
Austin, Texas 78711-3087
Ms. Amy Browring Via Facsimile (512) 239-0606
Texas Commission on Environmental Quahty
Environmental. Law Division
P.O. Box 13087, MC-173
Austin, Texas 78711-3087
ML Sylvester McClain Via Facsimile (936) 634-7830
P.O. Box 153635 ' '
Lufkin, Texas 75915
Mr, Enrique Valdivia Via Facsimile (210) 212-3772
Attorney at Law
Texas Rio Grande Legal Aid
1111 North Main Street
San Antonio, Texas 78212 .
Kelly Haragan | Via Facsinle (512) 471-6988

Environmental Law Clinic
University of Texas at Austin
727 Bast Dean Keeton Street
Austin, Texas 78705

TRdbert B, “Robin” Morse, 111

HOUSTON\2323721.2 B-9
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ATTACHMENT A

Permit Provisions

The Executive Director concuts with the following provisions to draft Petmit No, §1706

1. The following emissiony limits* applicable {0 the Wood-Fired Boiler (Bmission P@t = 0
LBLRO1) shall be included as limits in Aspen’s permit: T =
C’”:, ]
N
@
co NOx PM (filtexable) &5 .
. (:3 e
0.075 [b/MMBtu 0.075 I6/MMBtu 0012 Ib/MMBEE | TP
51.95 Ib/hr 51,95 Ib/hr 8.31 Ib/hr F =
228 ton/yr 228 ton/yr. 36.4 ton/yr
YOC
0,010 Ib/MMBtu
6.93 Ib/hr.
30.3 ton/yr

The total PM Jimit of 0,025 Ib/MMBtu (17,31 Ib/ht, 71.0 tons/yr) in the original pelmlt issued to
Aspen by TCEQ on July 25, 2008 will temain in the permit. .

*-All emission limits are based on a rolling, 30-day average.

2. Aspen agrees to include the followmg new Special Condition 28.D to the Permit which
will read as follows:

”Stack sampling for PM/PM10 shall be performed once annually during pertods of
normal operation, except that if, after five years of stack sampling, the average of the
two prior annual stack sampling results for PM/PM 10 is less than 70 percent of the

- applicable emission limits, then compliance stack sampling for such pollutant shall be
conducted once every three years. The PM/PMI0 stack test data will be.correlated to
the contemporaneous opacity readings obtained during the test.” '

3. Aspen agrees to install selective catalytic reduction ("SCR") as a sibstitution for SNCR
and the Permit shall incoxporate the appropriate provisions as necessary to accommodate
that technology, mcludmg but not limited to Special Conditions 9, 10, 22,C.5, and 26,B,

HOUSTON2328731 2 B-10
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CRAIN
CA:&ILON
JAMES

A PROFESSIONAL CORPORATION FIVE F:;L:T%SOEENTER
TELEPHONE: 713.6%8,2323 ATTORNEYS AND COUNSELORS 1401 MCKINNEY STREET
FACSIMILE: 713.858.1921

HOUSTON, TEXAS 77010-4035

Fax CovER SHEET

-
TO: LaDonna Castanuela (512) 239-3311 o
Hon. Judge Sarah Ramos (512) 475-4994 m
Garrett Arthur (512) 239-6377 5
Amy Browning (512) 239-0606 o
Enrique Valdivia (210) 212-3772 =
Kelly Haragan (512) 471-6988 i
Sylvester McClain (936) 634-7830
Elaine Lucas (512) 239-5533
FROM: Robert E. "Robin" Morse, 1)1 NUMBER OF PAGES: 17
(Incrubing Cover Pase)
DATE: October 20, 2009
C/M#: 5486/001
SUBJECT:  SOAH Docket No. 582-09-0636; TCEQ Docket No. 2008-1145-AXR; TCEQ Air Quality
Pexmit No. 81706, PSD-TX-1089, HAP12
MESSAGE:

Attached are two joint motions to remand.

PLEASE CHECK TRANSMISSION AFTER THE LAST PAGE.
[F YOU ARE NOT RECEIVING CLEARLY, OR IF YOU
MAVE ANY PROBLEMS WITH THE TRANSMISSION,

PLEASE CALL US BACK IMMEDIATELY AT 7 13.658.2323.

THE ENCLOSED MATERIAL IS INTENDED FOR THE RECIPIENT NAMED ABOVE AND UNLESS OTHERWISE
EXPRESSLY INDICATED, IS CONFIDENTIAL AND PRIVILEGED INFORMATION. |F THE READER OF THIS
MESSAGE IS NOT THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION,
DISTRIBUTION OR COPY OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED
THIS COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE AND RETURN THE

ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA THE U.S. POSTAL SERVICE.
111 ~387996v2

005486/000001 THANK YOU.



