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SOAH DOCKET NO. 582-09-2895
TCEQ DOCKET NO. 2008-1305-MWD
IN THE MATTER OF THE § BEFORE THE STATE OFFICE
APPLICATION OF $
FARMERSVILLE INVESTORS, LP §
FOR A NEW TEXAS § OF
POLLUTANT DISCHARGE §
ELIMINATION SYSTEM (TPDES) §
PERMIT NO. WQ0014778001 ADMINISTRATIVE HEARINGS

EXECUTIVE DIRECTOR’ S REPLY TO EXCEPTIONS TO THE
ADMINISTRATIVE LAW JUDGE’S PROPOSAL FOR DECISION

TO THE COMMISSIONERS OF THE TEXAS COMMISSION ON ENVIRONMENTAL
QUALITY:

The Executive Directo; of the Texas Commission on Environmental Quality (TCEQ)
submits the following Reply to Exceptions to the Administrative Law Judge’s Proposal for
Decision (Reply) relating to the application by Farmersville Investors, LP (Farmersville) for
. Texas Pollutant Discharge Elimination System (TPDES) Permit No. WQ0014778001.

I. INTRODUCTION

The majority of the Martins” Exceptions to the Administrative Law Judge’s Proposal for
Decision (PFD) aré simply a reiteration of the arguments made in their Closing Arguments and
Reply to Closing Arguments. To avoid repetition, the Executive Director’s Reply is limited to
issues that the Executive Director believes need clarifying to aid the Administrative Law Judge
(ALJ) and the Commission in reaching a final detefmination. As the Executive Director stated in
his Exceptions to the PFD, he suppofts all of the ALJ’s findings with the excepﬁon of those
requiring’ additional( dissolved oxygen modeling and those requiring a full plans and

specifications review.




Additionally, in their Exceptions to the Proposal for Decision, the Martins inéluded
several documents that were not ’iﬁtroduced as evidence at the Hearing on the Merits, but were
submitted with their Closing Arguments. The Executive Director objected to Appendix 1;
Appendix 2, page 1; and Appendix 4 from the Martins’ Closing argument because the documents
were not introduced at the hearing, the Martins did not lay a foundation for them and the other
parties did not have the opportuﬁity to cross-examine anyone to determine their accuracy or
relevance.! The ALJ agreed and struck Appendix 1; Appendix 2, page 1 and Appendix 42

The Martins include these same documents in their Exceptions to the ALJ’s PFD; again
without laying a foundation or providing good cause. The Martins assert that the ALJ should not
have 'stricken Appendix 4 because it is precedent.’ The Executive Director notes that his
objection was to the ‘relevance of Martins’ Appendix 4 because it is a letter from the SOAH to
the TCEQ’s General Cou'nsel.‘ The letter itself is not precedent, the s.igned Order of the
Commission is precedent; however the Martins did not attach the Order, only the letter. The
Executive Director respectfully requests that the documents, including Appendix 4, be stricken
from the Martins’ Exceptions to the Proposal for Decision.

II. DISCUSSION
1. Burden of Proof

The Executive Director supports the ALIJ’s deterrﬁination that Farmeréville met its

burden of proof. The Martins assert that Farmersville had the burden to demonstrate that

unregulated contaminants in the effluent will be dangerous to their health, while their only

! Executive Director’s Closing Arguments.
2PFD at 4. o :
3 Martins’ Exceptions to PFD at 4.
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burden was to raise the issue.* The Executive Director agrees with the ALJ that the Martins did
not present enough evidence to shift the burden to Farmersville.

The issue the Commission referred to SOAH was “Iw]hether the contaminants in the
effluent will impact the health of the hearing requesters or interfere with their use and enjoyment
of theiiru property.” For support of their argument that the Commission is willing to consider
irnp'actsh of non-tradifibnal pollutants the Martins fely 6n a Conclusion of Law from another
heaﬁng and excerpts from'ja discussion from the dais on a waste permit.5 The Executive Director
does not dispute that the Commission will consider the impacts of non-traditional pollutants;
- however, the Martins did not provide any evidence that non-traditional pollutants are a concern
-under the facts of this case.

The Conclusion of Law the Martins rely on is from the PFD from Hays County Water

Control & Improvement District No. 1 (WCID)6 which provides: “Conclusion of Law No. 11:

Under the facts in this recofd, WCID has no legal obligation under existing Texas law to monitor
or tregt its effluent for pharmaceuticals and personal care products (PPCPS) that may enter its
freatment facility.”” This Order is for a permit which authorizes the discharge info a stream on
the contributing zone of the Edwards Aquifer. Discharges on the contributing zone of the

Edwards Aquifer are required to meet more stringent effluent limits than similar discharges in

* Martins’ Exceptions to the PFD at 2.

> Martins’ Exceptions to the PFD at 2-3.

§ Martins’ Closing Argument, Appendix 4. Hays County Water Control & Improvement District No. 1, SOAH
Docket No. 582-08-0202; TCEQ Docket No. 2007-1426-MWD, TPDES Permit No. WQ0014293001.

7 The Martins assert that the ALJ should not have stricken Appendix 4 because it is precedent. The Executive
Director notes that his objection was to the relevance of Martins’ Appendix 4 because it is a letter from the SOAH to
the TCEQ’s General Counsel. The letter itself is not precedent, the signed Order of the Commission is precedent;
however the Martins did not attach the Order, only the letter. '
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other parts of the state.®  Even though the discharge from Hays County WCID is to a very
sensitive area, the Commission found that the Applicant did not have a legal obligation to treat
- its efﬂueﬁt for pharmaceuticals and pérsonal care products.” If a 0.5 million gallon per day
(MGD) discharge to a stream on the contributing zone of the Edwards Aquifer is not a unique
.énough situation to require additional provisions regarding emer.gingr contaminants, then a 0.5
MGD discharge to an intermittent strearh is not unique enough eithef. The _Martins did not
'provi.c.l.e aﬁy evidence that their situation is unique enough to require any prpvisions in the
Farmersville perrhit are necvessary to protect their health, beyond the provisions required for
TPDES permits for similarly sized WWTPs that discharge to similar receiving waters.

In the Sunset Farm’s 2008 waste permit discussion, Commissioner Soward stat;ed that
under normal circumstances an applicant can rely on TCEQ’s rules to satisfy the requirement of
protecting human health and the environment, but protestants can offer evidence that their
situation is unique.!® If the protestants offer evidence that the permit is not protective enough,
the evidence shifts back to the applicant.'!

Thé Martins’ oniy expert does not testify that the proposed discharge is not protective of
humén health and the environment, nor that it will negatively affect the Martins’ health. The
Martins did not present any evidence that their Well was used (other than once every five years),
or that the location of the well was especiaily sensitive to infiltration from surface water, or that
the effluent from the Farmersville waste water treatment plant (WWTP) would contain especially

high concentrations of non-traditional pollutants. In sum, the Martins did not offer any evidence

¥ 30 TEX. ADMIN. CODE Chptr 213.
? Martins’ Closing Argument, Appendix 4.
“: TCEQ Agenda, February 27, 2008, Attachment A
1 : R
Id.
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that their situation is unique. Mr. Trede, the permit coordinator that testified on behalf of the
Executive Director, testified that according to the map provided as Martin Exhibit 6, the Martins’
private abandoned well is 521 feet from the location of the proposed WWTP.”>  Mr. Martin
testified that a creek runs through his property and his property is in the floodplain of Lavon
Lake.!® These may have been features that made the property unique to the Martins when they
purchased it, but are far from being unique statewide. The features the Martins rely on are not
sufficient to warrant any additional provisions be added to the draft permit.
2. Whether Discharges Under the Terms of the Draft Permit will Meet the
Requirements of 30 TAC Chapter 307, the Texas Surface Water Quality
Standards (Issue 1).

The Texas Surface Water Quality Standards (“TSWQS”) implement Texas Water Code

sectioh 26.003 which provides that it is the policy of the state to “[m]aintain the quality of

water . . . consistent with the public health and enjoyment, the propagation and protection of
terrestrial and aquatic life and the operation of existing industries taking into consideration the

economic development of the state. . 1 To ensure this mandate is met, the Executive Director

evaluated the diSchafge route, assigned the appropriate aquatic. life uses and developed effluent

limits to prOtect'those uses.

A. The Executive Director correctly determined that the discharge route is to an unnamed
tributary, thence to the Elm Creek Arm of Lavon Lake in Segment No. 0821 of the Trinity
River Basin. ‘ o

The Martins, OPIC, and to some extent, the ALJ are confused as to whether the discharge

is into an intermittent tributary or into Lavon Lake itself. The proper classification of the

2 Ex. ED-121:6-16.
13 Ex. Martin-1 5:1-18.
'* TEX. WATER CODE ANN. § 26.003 (West 2010).
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receiving water is necessary to ensure that the effluent limits in the permit will be protective of
the receiving waters. Mr. Michalk, who testified on behalf of the Executive Director, testified
that he used the information from various sources and determined that the “creek [unnamed

tributary] runs virtually all the way to the more open cove area before it becomes part of Lavon
Latke.v-’l"'l',5 - The evidence presented at thé hearing that when Lavon Lake is at normal pool
elévatipn the lake will extend to the proposed Qutfall location is not sufficient to outweigh Mr.
Michalk’s te;sfhﬁény that the information he used to determine that the lake will not.reach into
the unnéfned intermittent tributary during normal pool elevation conditions.

According to the TSWQS an intermittent streém is “[a] étream which has a period of
zero flow for at least one week during most years. Where flow records are available, a stream
with a 7Q2 of less than 0.1 ft/s is consideréd intermittent.”*® The definition of “intermittent
stream” does not require that the stream be dry all the time. Additibnally, the TSWQS define the
classified segment boundary of Lavon Lake as extending up fo the normal pool elevation of 492
feet above mean sea level (amsl).'i7 (Emphasis added). The TSWQS do not state that the pool
elevation of Lavon Lake (i.e. the elevation of the water impounded by the Lake Lavon dam) 15
alwaysi at 492 feet amsl. At times the lake will be higher, hence the need for the flood eaSémeht
on Mr. Martin’s' property, and at times of drought the lake will be lower. The classified segment
criteria for Lavon Lake apply only up to the defined normal pool elevation of 492 feet amsl.

Mr. Kyle Kruppa, an engineer who  testified on behalf of Farmersville, testified that

according to a survey performed after the application was filed, the elevation of the outfall is

' Ex. ED-14 12:18-21.
'6 30 TEX. ADMIN. CODE § 307.3(29).
730 TEX. ADMIN. CODE § 307.10.
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around 490 feet amsl..18 There was no evidence presented at the hearing, however, that
documented the source of the datum used to derive the elevation points, therefore the precision
and accuracy of the survey data can not be determined. When presented with a map denoting
elevations along the tributary, Mr. Kruppa testified that even though the map was prepared on
behalf of Farmersville and he had no reason to believe it is not accurate, it did not provide him
with enough information to determine if the lake comes up to the outfall.'” The Martins seem to
bélieye that Because 490 feet amsl is lower than 492 feet amsl, Lavon Lake must necessarily
extend to the outfall.l As Mr. Michalk testified, the lower elevation may be a localized
depression or a deeper part of the stream channel, and does not mean the outfall is necessarily in
the lake under normal conditions.*

The USGS map Farmersville submitted with its application indicates where along the
unnamed tributary the elevations of 490 feet amsl and 500 feet amsl occur. The elevation
markings on the USGS map represent the actual elevations of the stream bed and are not
impacted by whether the map shows Lavon Lake at its current normal pool elevation or its
normal pool elevation prior to its increase in volume. Accounting for the relocation of County
Road 550, and using the relative distances of the specific streambed elevation locations above
and below the proposed outfall location, an interpolation of elevation information results in an
estimated streambed elevation at the proposed outfall location of approximately 496 feet above

mean sea level.?! Using fhe North Central Texas Council of Governments (NCTCOG) maps, it

appears that the outfall is located somewhere between 494 feet above mean sea level and 500

"® Hr'g Tr. 191:3-7.

" Hr'g Tr. 189-192:15-9.
0 Ex. ED-14 13:5-11.

21 Ex. SB-2 77.
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feet above mean sea level.??

Although there is variation in the depictions of streambed
elevations in the vicinity of the discharge point, all of the elevations indicate the discharge points
is above the defined normal pool elevation of 492 feet amsl. Because of the scale of the USGS
topographic map (3 inches on the map equals 1 kilometer)* localized low spots and minor rises
and falls along the streambed may not be reflected on the topographic map. |

- The Martins rely on a county highway map for their contention that 492 feet above mean

sea level is at the outfall.?*

As Mr. Rex Hunt, an engineer for Farmersville, testified, he would
use a county highway map to help define the area, but not use one in lieu of a USGS
topographical hiatp.25 Mr. Hunt also testified USGS topographical maps must be used to
determine elevations because county highway maps do not have elevation marks*® A
generalized depiction of lake shorelihes on a non-topographic map should not be misconstrued as
a definitive representation of important elevation information concernihg a lake and its
surrounding environs.

The Martins argue that the Executive Director should have pefforrriéd' an .independent
evaluation of the outfall or location of the normal pool ele\‘/‘ation27 and Farmersville should have
performed a grouhd sufiféy, provided the County-TxDOT rriap and'ﬁpdatéd all the maps in its

application.28 The Martins, however, do not cite 'any regulations that require the Executive

2 Ex. App-11. Note, the Martins refer to the NCTCOG maps as App-10 in the1r Exceptlons to the PFD, however
the NCTCOG maps were admitted as App-11. ' .

> BEx. SB-2 77.

2 Martins’ Exceptions to PFD at 7.

% Hr’g Tr. 400-401:9-5.

* Hr’g Tr. 401:6-12.

27 Martins’ Exceptions to PFD at 9.

2 Martins’ Exceptions to PFD at 8. According to 30 TEX. ADMIN. CODE § 305.45(a)(6) a county highway map may
be submitted but it must provide (A) each well, spring; and surface water body or other water in the state within the
map area; (B) the general character of the areas adjacent to the facility, including public roads, towns and the nature
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Director to perform an independent survey, nor did they elicit testimony from any of the
Executive Director’s witneéses regarding surveys for TPDES applicafions. The Mértins did not
providg_.evidence fhat more recent USGS topographic maps were available, or that the rﬁles
fequire applicants to -submit County-TxDOT maps. There was no evidence presented at the
hearing that the .deﬁnition of the Anormal pool elevation of La\}on Laké frorﬁ the.TSWQS was
incorrect. The only evidence that the outfall and Lavon Lake are connected is Mr. Martin’s
aneclzdotala-ccountsv and some unverified survey results.

.Finall}'f,'the I-\/Iartins‘ argue that using the definitions in the TSWQS, lakes that fall during
times of drought would become intermittent streams. The Martins, however, again ignore the
fact that many lakes are defined classified segments and therefore are defined in the TSWQS,?
and that the Executive Director evaluates multiple sources of data to determine the discharge
route.>® It is difficult to ifnagine the Executi{/e Director determining that an area below the
normal poolA elevation of any defined lake is an intermittent stream. Contrary to the Martins’
assertion, that is not what the Executive Director did in this case. As discussed above, Mr.
Michalk went to great lengths to determine where the unnamed tributary reached 492 feet above
mean sea level and determined that it did not reach 492 feet above mean sea level until it almost

reached the open cove area of Lavon Lake.*!

of development of adjacent lands such as residential, commercial, agricultural, recreational, undeveloped, and so
forth; (C) the location of any waste disposal activities conducted on the tract not included in the application; (D) the
ownership of tracts of land adjacent to the facility and within a reasonable distance from the proposed point or points
of discharge, deposit, injection, or other place of disposal or activity; and (E) such other information that reasonably
may be requested by the executive director. ’

» 30 TEX. ADMIN. CODE § 307.10(3).

0 Ex. ED-10 8:14-19; Ex. App-11.

' Ex. ED-14 12:2-17.
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B. The effluent limits in the draft permit are protective of the receiving waters; additional
dissolved oxygen modeling is not necessary or supported by TCEQ’s rules or guidance.

OPIC opines that the Executive Director could use Ms. Murphy’s initial memo as a
starting point for the multiple dissolved oxygen modeling scenarios suggested by the ALIJ.
While OPIC is correct that Ms. Murphy’s first memo, which is not in the record, assumed the
Farmefsville discharge would be directly to Lavon Lake, OPIC misunderstands the data
necéssafy to model dissolved oxygen at one location, let alone the data necessary to model at
various locations. The anecdotal evidence and survey information presented by the Martins
challenging the Executive Director’s lake elevation modeling assumptions do not provide
sufficient information for the Executive Director to refine the existing dissolved oxygen model.
The Executive Director went to great lengths to explain dissolved oxygen modeling in his
Exceptions to the ALJ’s Proposal for Decision; therefore, rather than going into great detail
again concerning the problematic nature of the requested additional modeling, he in;tead
respectfully refers the ALJ and the Commissioners to his previously filed Exceptions to the
ALJ’s Proposal for Decision.

3. Whether the Draft Permit Complies with the Siting Requirements for the Proposed

Facility Location Including the Discharge Point, Discharge Route, and the Buffer

Zone Requirements (Issue 2). '

The Executive Director supports the ALJ’s conclusion that the discharge route and
discharge point are not subject to the TCEQ’s siting requirements and thét’ the Farmersville draft
permit complies with all applicable statutes and rules regarding the siting requirements.

The Martins do not raise any new arguments in their Exceptions; rather they simply

reiterate the points made in their closing. The Executive Director acknowledges that every
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_specific provision of the rules is not included in the draft permit verbatim; however, the draft

permit provides that “[a]cceptance of the permit by the person to whom it is issued constitutes

~acknowledgement and agreement that such person will comply with all the terms and conditions

»32 The Executive

embodied in the permit, and the rules and other orders of the Commission.

Director contends that this provision is sufficient to ensure the Farmersville WWTP complies

with all applicable statutory and regulatory requirements.

4, Whether there is a Need for the Facility, Whether the Draft Permit Adequately
Addresses Regionalization. Concerns, and Whether any Additional Terms or
Conditions Should be Included in the Permit Based Upon the Commission’s
Consideration of Need and Regionalization Under TWC § 26.0282 (Issue 3).

The Exe&utive Director supports the ALJ’s finding that the proposed Farmersville
WWTP complies with all statutory and regulatory requirements regarding need and
regionalization. |

The Martins do not raise any new arguments in their Exceptions; -rather ’_chey simply
reargue the same points they made in their closing. According to the _Martins,' the Commission
should deny the Farmersville permit and “work with NTMWD [North Texas Municipal Water
Distfict] to get regional [sic] facility up and running as soon as possible.”3 3 The Martins are
correct that NTMWD has indicated a willingness to serve the proposed subdivision, in fact the
Farmersville draﬁ permit includes_ Other’Requirement No. 9 which provides:

“Based on an agreement betwéen North Texas Municipél Water District, the

City of Farmersville and Farmersville Investors, LP dated March 26 20009, the
following condition has been added to the perm1t

- % Ex. ED-5 9:para. 2.a.

% Martins’ Exceptions to ALJs PFD.
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This permit is granted subject to the policy of the Texas Commission on
Environmental Quality to encourage the development of area wide waste
collection, treatment and disposal. If economically feasible, the system covered
by this permit shall be integrated into an area wide waste collection treatment and
disposal system within twenty-four (24) months of such system becoming
available to treat and dispose of wastes otherwise treated and disposed of pursuant
to this permit, not withstanding the loss of investment in or revenues from any
then existing or proposed waste collection, treatment or disposal system.”**

There is no guarantee, however, that that NTMWD will apply for a TPDES permit, or if
it does the permit would be issued or that the WWTP would ever be built. As is evidenced by
this proceeding, it can take a significant amount of time from the time the application is prepared
to final permit issuance.

The application for a domestic wastewater discharge permit requires applicants to justify

the flow needed by the facility.”> Farmersville’s application included a chart detailing a 470 acre

development with approximately 1,500 equivalent single family connections (calculated at 325

37

gallons per connection),’® which was sufficient for the Executive Director’s review.

5. Whether Contaminants in the Effluent Will Impact the Health of the Hearing
Requesters or Interfere with Their Use and Enjoyment of Their Property :

The Executive Director concurs with 'the ALJ ’sl determination that the Martins’ health
will not be negatively impacted by the discharges from the Farmersville WWTP nor wiﬂ the
diécharggs from the WWTP interfere with the Martins’ use and enjoyment of their property. The
Martins_ do not raise ahy additional arguments in their exceptions, .again they simply reiterate

their previous points.

3% Ex. ED-5 26.

% Ex. ED 1 13:19-23.
**Ex. SB-2 47.

3 Ex. ED 1 24:6-8.
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- As discussed in detail in the Executive Director’s Closing Arguments and Replies to
Closing Arguments, because the Martins did not provide any evidence that unregulated
contaminants would negatively impact the Martins’ health, or for that matter the public health, it
is not appropriate for the Executive Director to require Farmersville to comply with more
stringent design criteria.

II1. CONCLUSION

The Execﬁtive Diréctor concludes that Farmersville has satisfied all applicable statutory
and regulatory' requirements in its application for Texas Pollutant Discharge Elimination System
(TPDES) Permit No. WQ0014778001, and that Draft T.PDES Permit No. WQO0014778001 meets
all applicable statutory and regulatory requirements and can be issued without any additional

provisions or dissolved oxygen modeling scenarios.
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Attachment A




the Commission is implipdly ﬁnding that the AppHr‘anf has met the qunieren‘fq of all rules that

are not related to referred issues, and in fact, all of the issues referred by t fmission in this

case relate to specific rule requirements with the excepti

Referred issues such as the b portion of Issue 4 give protestants an 0pportuﬁity to

show that their per calth is impacted in some way even if the Applicant has met all of the

5 For example, on February 27, 2008, the Commission referred the Sunset
Farm’s Landfill Amendment application to SOAH. Among the issues referred was an iss{ie very
simﬂa.r to Issue 4 in this ;case. The issue as referred was “[w]hether the application proposes .
sufficient provisions to protect the‘hgealth of requeé_ters and their families, and to avoid ca’.Usiné a
nuisance, in violation of Commission 1'ules; including 30 Tex. Admin. Code. § 330.5(a)(2).” In
the discussion that prdceeded referral of the issue, then-Commissioner Soward discussed the

scope of these types of issues. Commissioner Soward stated:

. When 1 look at these broad issues such as will it cause . . . will it provide
protection of the public health and the environment. I guess inherent to me is the
concept that if the applicant shows that they will meet the terms and the
conditions of the proposed permit and if they can show that they meet the terms
and conditions of our rules and regulations that they have presumptively shown
that they will protect the public health and the environment. Now I do believe
that there are and will be circumstances in which other parties to the hearing could
come in and produce evidence unique to that particular application or that
situation to show that maybe a permit provision or a rule was not protective of the
public health or the environment in that unique setting. Our rules are developed
kind of on an average basis. They are intended to cover the average situation and
I think any applicant can rely on our rules on dn average basis and say if I meet
your permit — if I meet your rules I have satisfied the requirements protecting the
public health and the environment. I think that is generally true. I think that that
is only a presumption that can be then taken further by protesting party for
example to show this rule or this permit provision is not protective of the public.
health and the environment in this unique situation because — and then they
produce evidence. And if they produce evidence that makes some showing that it

§ Whether a finding against an Applicant on such an issue, when the application is found to otherwise meet all of the
applicable statutes and regulations would be grounds for denial of a permit application is an open question.* See e.g.,
Schor v. Tex. Real Estate Comm'n, 1996 WL 457440, at *5 (Tex. App.-Dallas Aug. 14, 1996, no writ) (not
designated for publication) ("... the TREC's decision is arbitrary when its final order fails to demonstrate a
connection between the decision and the factors made relevant to its decision by applicable statutes and
regulations.") (citing to Pub. Util. Comm™n v. Gulf States Utils. Co., 809 S.W.2d 201, 212 (Tex. 1991).
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is not protective enough then I believe the burden shifts back to the applicant to
go further than just relying upon the rules. But ] think that if an applicant comes
into a hearing and proves up that they will meet the rules or a permit [inaudible]
and thete is nothing else in the record then they have met their burden of proof
and the issue is answered. I really think — certainly when I vote to refer a general
issue like number 23 it is with the idea that the applicant can show they meet the
terms of the permit or the terms of the rules they have demonstrated that they are
going to adequately protect the public health and the environment presumptively
and then go from there depending on the unique circumstances of the case.”
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therefore protective of the public’s health. Since the TCEQ’s rules must be presumed’to be
protective of the public in ordinary circumstances, the burden then shifts to thgProtestant to
show that its circumstances are not ordinary, and that therefore it is not spfTicient to meet the
TCEQ’s rules. The Protestants must allege some reason why their circumstances are not

ordinary. The Protestants have not done so in this case.

IIl. EVIDENCE REGARDING EAL’I;H ISSUE
The Protestants have not come forwargwith any evidence showing that the rules are not
sufficiently protective in this case. In faCt, Protestants admitted in response to the Applicant’;‘
Interrogatories, that any specific .ealth contention they might have is irrelevant, and it is only
compliance with the TCEQS rules that is,relgifant in this proceeding.9 For purpose of complying
with Texas Rule of 2fvil Procedure 166a(d), SQAH Rulne 155.57(&), and TCEQ Rule 80.137(e),
this pleadingalso serves as Appl@cant’s statement of intent to use Protestants’ discovery

responses. The Protestant has never supplemented his answer to this interrogatory, much less

g .
claimed-a-personal-health-impact—

7"Texas Commission on Environmental Quality Agenda, February 27, 2008, Jtem 1.

8 Protestants filed objections to Applicant’s pre-filed testimony and exhibits. The ALJ has ruled on those objections,
preserving the great bulk of that testimony, and ample testimony to carry the Applicant’s burden of proof.

9 See Protestants James A. And Shirley Martin’s Responses to Applicant’s First Set of Interrogatories, Requests for
Production and Requests for Admission, Interrogatory No. 16, p. 12-13. (Attached). Relevant portions of materials
obtained through discovery may be relied upon to support a Motion for Summary Disposition. 1 Tex. Admin. Code

155.505(c)(2).-
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