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SOAH DOCKET NO. 582-10-0294
TCEQ DOCKET NO. 2008-1617-WR

APPLICATION NO. 14-1318C BY CITY § BEFORE THE STATE OFFICE -
OF SAN ANGELO FOR AMENDMENT §

TO § OF

CERTIFICATE OF ADJUDICATION §

NO. 14-1318 § ADMINISTRATIVE HEARINGS
PROPOSAL FOR DECISION

L. INTRODUCTION

The City of San Angelo (City or Applicant) has submitted an application (Application) to
the Texas Commission on Environmental Quality (TCEQ or Commission) to modify Special
Condition 5C in Certificate of Adjudication No. 14-1318 (Certificate or COA 1@-1318).1 The
City seeks to replace the “normal flow” standard with an “inflows” standard and add language
regarding the free passage of inflows from the Twin Buttes Reservoir (Reservoir) to lower
appropriators on the Middle Concho River, Spring Creek, and South Concho River in the

Colorado River Basin in Tom Green County.”

The Executive Director (ED) of the Commission and the Office of Public Inferest
Counsel (OPIC) support the Application. The Concho River Basin Water Conservancy
Association (CRBWCA or Protestants) oppose the Application because it believes approval

would be injurious to its members water rights.

Protestants further claim the City 1s entitled to impound only flood and storm water in the
Reservoir under the Certificate, because certain provisions of the City’s Permit No. 1949
(Permit), which preceded COA 14-1318, were incorrectly excluded by the Commission’s

predecessor in its Final Determination for the Concho River.” As set out in Order No. 3, the

" The City has submitted the Application on behalf of the Certificate owner, the San Angelo Water Supply
Corporation (SAWSC).

? For a map of the area, refer to ED 1318C Ex. 5 at 3.

* Protestants’ Closing Argument at 2-4; 12-19; and 23-25. The Administrative Law Judge (ALJ} agrees
with the ED’s position that even if the Commission’s predecessor agency had made a specific finding in its Final
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Administrative Law Judge (ALJ) found the Permit had been superseded and its flood and storm
water provisions were not incorrectly excluded from the Final Determination. Accordingly, the
City’s Motion to Strike Protestants’ Pleadings related to the Permit, as contained in Protestants’
Closing Argument, is granted. In addition, the ALJ will not take administrative notice of
Permit No. 1949, which is not in evidence, as requested i Footnote No. 5 of Protestant’s Closing.

Argument,

The ALJ concludes the Application meets all applicable standards and rules and should
be approved.

IL PROCEDURAL HISTORY AND JURISDICTION

The Application, originally filed with TCEQ on March 30, 2005, requested an
amendment to Special Condition 5C in part to change “normal flow” to “normal flow, as that
may be scientifically defined.” Notice of. the Application was mailed to downstream water right
holders within the Colorado River Basin on August 25, 2005, and was published in accordance
with applicable TCEQ rules.® On October 12, 2005, TCEQ staff requested that the City submit a
“scientific definition” of normal flow.” After conferring with its hydrologic consultant, the City
reported to TCEQ staff that it knew of no scientifically-accepted definition of the term.® The ‘
City instead proposed changing “normal flow” to “inflows” and added language to the requested
amendment to address concerns raised by water rights holders who opposed the Application.” In
addition, the City notified TCEQ staff that the City proposed to include COA 14-1318, as
amended by the changes sought in the Application, within the City of San Angelo Water Rights

Determination that the City was only entitled to impound storm and flood water and must pass through all normal
flows, the City would not be barred from applying to amend its water right. ED’s Response {o Protestants’ Closing
Arguments at 2, citing TEX, WATER CODE § 11.122(a).

“ SA 1318C Ex. 1 at 6:18-21; Ex. ED-1318C-1 at 2:23.
* ED 1318C Ex. A

® ED 1318C Ex. 5.

7 SA 1318C Ex. 3.

¥ SA 1318CEx. 3.

® ED 1318C Ex. 7 at 1; SA 1318C Ex. 3.
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Accounting Plan (Accounting Plan).]O TCEQ staff found the Accounting Plan to be acce}:)tableIl

and recommended that it be approved.””

On February 9, 2006, TCEQ staff acknowledged the City’s amendment to the
Application.” On April 5, 2006, TCEQ staff declared the amended Application to be
administratively complete.”* On April 18, 2006, a revised notice of the amended Application
was mailed to all downstream senior and superior appropriators” and notice of the Application
was published on April 28, 2006.1* On June 26, 2009, the Application was declared technically

complete. i

Staff issued a draft amendment (1318C Draft Amendment) which, if approved, would
remove the “normal flow” standard from Special Condition SC and replace it with the defined
“inflows” standard, as well as require the City to permit the passage of inflows of water through

the Reservoir as determined by the Concho Watermaster (Watermaster) or the ED.'

After public notice of the Application was issued, TCEQ received several requests for a
contested case hearing'” and the Commission referred the Application to the State Office of

Administrative Hearings (SOAH).?’ At the October 27, 2009 preliminary hearing, the ED

¥ SA 1318C Ex. 2-B.

"ED 1318C Ex. 15,

2 ED 1318C Ex. 19 at 3:13-14,

B SA 1318C Ex. 4; Tr. at 250:22 - 251:2.

“ ED 1318C Ex. 2:16-21; ED 1318C Ex, S at 1.
“ED 1318C Ex. 1 at 2:27-28; ED Ex. A.

' ED Ex, B.

" ED 1318C Ex. 5 at 1, paragraph 4.

¥ ED 1318C Ex. C; ED 1318C Ex, 1 at 3:12-17; SA 1318C Ex. 2 at 23:11-17; ED 1318C Ex. 7.
* ED 1318C Ex. A and Ex. B,

Y ED 1318C Ex. C.

N
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submitted jurisdictional exhibits’ establishing SOAH’s jurisdiction over the contested case and

the ALJ admitted the following parties:

Party Representative
City Martin Rochelle and Jason Hill,
' Attorneys

CRBWCA and Glenn Jarvis, Attorney

South Concho Irrigation Company

ED James Aldredge and Robin Smith,
Staff Attorneys

OPIC Amy Swanholm and Eli Martinez,
Attorneys

On January 22, 2010, the ALJ granted a written request by the South Concho Irrigation
Company to withdraw as a party.22

The hearing on the merits convened June 29, 2010, at SOAH, William P. Clements State
Office Building, 300 West 15th Street, Fourth Floor, Austin, Texas, before ALJ
Sharon Cloninger. Mr. Rochelle and Mr. Hill appeared on behalf of the City; Mr. Jarvis -
represented CRBWCA; the ED appeared through Mr. Aldredge and Ms. Smith; and OPIC was
represented by Ms. Swanholm and Mr. Martinez. After briefs were filed, the record closed on
August 30, 2010.

1. APPLICABLE LAW

Water rights permit applications are generally governed by TEXAS WATER CODE (TWC)
ch. 11; 30 Tex. ApMmIN, CoDE (TAC) chs. 295 and 297; and TCEQ’s procedural rules. The State

of Texas owns all of the surface water in the state and holds it in trust for the benefit of its

' ED 1318C Exhibits A through C.
2 30AH Docket No. 582-10-0294, Order No. 2.
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citizens.”® The State Legisiature charged TCEQ with the task of managing the use of state water,
giving it the authority to grant permits for the right to use this water.”* The ED is required to

participate in all water rights hearings.”

An amendment to an existing water right that does not increase the amount of water
authorized for diversion or the authorized rate of diversion will be approved by the Commission
as long as the requested change would not adversely impact other water right holders or the

environment in a greater magnitude than under the existing permit or certificate of adjudication.
TWC § 11.122(b) and 30 TAC § 297.45(b).

The burden of proving that the proposed amendment would not adversely impact other
water right holders or the environment rests with the applicant. 30 TAC § 297.45(d). The
applicant also must show that it meets all “other applicable requirements” as found at
TWC § 11.134(b) that “do not implicate effects on other water-rights holders or the on-stream
environment . . . .> City of Marshall v. City of Uncertain, 206 S.W.3d 97, 108-109 (Tex. 2006).

Under TWC § 11.134(b),*° the Commission may grant the Application after the hearing
only if:

(1) the application conforms to the requirements prescribed by this chapter and
is accompanied by the prescribed fee; [and]

(2) unappropriated water is available in the source of supply; [and]
(3) the proposed appropriation:
(A) is intended for a beneficial use;
(B) does not impair existing water rights or vested riparian rights;

{C) 1is not detrimental to the public welfare;

HOTWC § 11.0235(a).

* TWC §11.121.

3 30 TAC § 80.108(b)(1).

* See also 30 TAC § 297.41.
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(D) considers any applicable environmental flow standards
established under Section 11.1471 and, if applicable, the assessments performed
under Sections 11.147(d) and (e) and Sections 11.150, 11.151, and 11.152:" and

(E) addresses a water supply need in a manner that is consistent with
the state water plan and the relevant approved regional water plan for any area in
which the proposed appropriation is located, unless the commission determines
that conditions warrant waiver of this requirement; and

(4) the applicant has provided evidence that reasonable diligence will be used
to avoid waste and achieve water conservation as defined by Section
11.002(8)B).

As set out in TWC § 11.134(c), the Commission may not issue a water right for
municipal purposes in a region that does not have an approved regional water plan unless the

Commission determines that conditions warrant waiver of this requirement.

No water conservation and drought contingency plan was required because the
Application does not increase the amount of authorized diversion, extend the term of an

appropriation, change the place of use, or change the purpose of use. 8

IV.  THE APPLICATION

The San Angelo Water Supply Corporation (SAWSC) owns COA 14-1318, as amended,
which authorizes it to impound 170,000 acre feet of water and divert and use up to 25,000 acre
feet of water per year from the Reservoir on the Middle Concho River, Spring Creek, and South
Concho River for agricultural purposes to irrigate 15,000 acres of land within the boundaries of

Tom Green County Water Control and Improvement District No. 1. The Certificate also permits

T TWC § 11.147 does not apply to the Application because the Reservoir is more than 200 miles from the
coast, ED 1318C Ex. & at 4:25-27. TWC § 11.151 does not apply because there is no change in Reservoir
operations or the amount of water taken from the stream. SA 1318CEx. 2 at 32:10-14.

30 TAC § 295.9; ED 1318C Ex. 16 at 4:7-19,
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diversion and use of up to 29,000 acre feet of water per year from the Reservoir for municipal

purposes,*’
Special Condition 5C of COA 14-1318 currently reads:

A conduit shall be constructed in the aforesaid dam with the inlet at elevation
1883.5 feet above mean sea level, having an opening not less than five feet in
diameter and equipped with a regulating gate for the purpose of permitting the
free passage of the normal flow through the dam at all times and the passage of
those w?gers to which the Department may determine lower appropriators are
entitled.

The City secks amendments to COA 14-1318 that, if granted, would address the
ambiguity in the Certificate created by the use of the term “normal flow.!  Also, the 1318C
Draft Amendment would integrate the Accounting Plan directly into the terms and conditions of

the water right itself,32 which would guide the Watermaster’s determination of how much water

to pass through to lower appropriators.33

The 1318C Draft Amendment™ prepared by TCEQ staff modifies the language proposed
by the City in its Application and amended Application to state:

A conduit shall be constructed in the aforementioned dam® with the iniet at
elevation 1885.0 feet above mean sea level, having an opening of not less than
five feet in diameter and equipped with a regulating gate. Owner shall permit the
free passage of inflows through Twin Buttes Reservoir via the conduit as required
by Special Condition 2C of Certificate of Adjudication No. 14-1318C, and in such

*® ED 1318C Ex, A at 1.

% ED 1318C Ex. A at 2,

31 City’s Closing Arguments at 2; SA 1318C Ex. 1 at 7:6-10.

2 ED 1318C Ex. 7 at 3, Special Condition 2C; SA 1318C Ex. 2 at 23:18-19,
3 9A 1318C Ex. 2 at 13:13-19, 17:1-5, and 28:13-15.

* ED 1318CEx. 7.

3 The “aforementioned dam” referenced in the proposed language is the Twin Buttes Dam (Dam). SA

1318C Ex. 2 at 22:21.23,
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amounts as determined by the Watermaster or the Executive Director for
downstream water right holders and domestic and livestock users.*®

Special Condition 2C referenced in the 1318C Draft Amendment states:

Owner shall only store water in accordance with the City of San Angelo Water
Rights Accounting Plan. Owner shall maintain electronic records (in spreadsheet
or database format) of the accounting plan and shall submit them to the Executive
Director upon tequest.

The City supports the language proposed in the 1318C Draft Amendment. 37

V. EVIDENCE
A. Normal Flow v, Inflows

The Certificate was issued by the Texas Water Commission in 1980 pursuant to the
Water Rights Adjudication Act of 1967 (1967 Act)®® as Applicant’s final, adjudicated claims to

storage and diversion rights in the Reservoir. COA 14-1318 was drafted to contain a reference to

the “normal flow” of water coming into the Reservoir,”

Through the years, the City has had difficulty in accurately quantifying the “normal flow”

0

of water into the Reservoir in its efforts to properly administer the Certificate.” Applicant’s

expert witness Robert Brandes, Ph.D., an engineer and hydrologist with approximately 40 years

% ED 1318C Ex. 1 at 3:12-19; SA 1318C Ex. I-E at 2. Note that the City has submitted a separate
application to change the elevation of the conduit sill currently referenced in Special Condition 5C as 1,883.5 feet
above mean sea level (ms!) to refiect the as-built sili elevation of 1,885.0 feet above msl. Application No. 14-13188
by City of San Angelo for Amendment to Certificate of Adjudication No. 14-1318, SOAH Docket No. 582-10-0293,
TCEQ Docket No. 2008-1616-WR (1318B Application). The 1318C Draft Amendment uses the elevation requested
in the 1318B Application, but may be revised if the 1318B Application is not approved.

7 gA 1318C Bx. 2 at 24:10-12.
*® CONCHO 1318C Ex. 10 at 2.
** ED 1318C Ex. 3, Special Condition 5C,

“ City’s Closing Arguments at 2; SA 1318C Ex. | at 7:2 and 7:5-6; SA 1318C Ex. 2 at 13:1-5 and 13:15-
19. '
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experience in Texas surface water rights and water resources managementfi explained that the
problem with relying on the “normal flow” distinction occurs most commonly when the City
attempts to determine what specific volumes of water it is required to pass through the Dam to
satisfy downstream senior and superior water rights, because the term “normal flow” has no
scientifically-accepted meaning.”” Over time, the City came to recognize that there exists no
universally-accepted method for quantifying “normal flow” as the term is used in COA 14-
1318.%

Similarly, the ED’s witness Steve Densmore, a hydrologist in the Surface Water
Availability and Interstate Compact Team of the Water Rights Permitting and Availability
Section of TCEQ, stated there is no clear technical or hydrologic definition of “normal flow.”
He attempted to determine what “normal flow” would be in the applicable area of the Concho
River, but could not.”® The ED’s witness Kathy Alexander, Work Leader for the Surface Water

Availability and Interstate Compacts Team, shared the same opinion.*®

Dr, Brandes, Mr. Densmore, and Ms. Alexander all agreed that “inflows,” as a hydrologic
standard, is easy to comprehend:?’ as used in the context of the Application and the 1318C Draft
Amendment, “inflows” is a term that describes 100 percent of the river flow that makes its way
into the Reservoir at any given time.*® Dr. Brandes testified that inflows are made up of “a
whole host of inflow sources, including spring flows that are discharged into the streams that
contribute to Twin Buttes, rainfall events that generate storm flows and flood flows, all of those

sources of water contribute to inflows. If there {were] a wastewater treatment plant discharging

1 SA 1318C Ex. 2-A.

* SA 1318C Ex. 2 at 13:11, Tr. at 32:3-6, 33:14, 49:16-17.

SA 1318CEx. I at 7:18 - 8:2; SA 1318C Ex. 2 at 13:1-11; SA 1318C Ex. 3.
ED 1318C Ex. 12 at 3:21-23, 3:27-29, 4:1-8, Tr. at 307:24-308:1.

“* ED Ex. 1318C Ex. 14 at 3.

% Tr.at 330:13-17.

‘T ED 1318C Ex. 12 at 3:23-26; Tr. at 327:12-13,

“ Ty, at 40:17-25 and 327:12-13

43

44
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effluent into one of the streams, that would be part of the inflows . . . % Ms Alexander defined
“inflow,” as calculated in the Accounting Plan, as “the sum of the flow measured at the gage plus
the ungaged flow,”*"

Even Protestants’ expert witness Barney Austin, Ph.D.,*! agreed there is no scientifically-
accepted definition of “normal flow.”* Dr. Austin, who is a hydrologist, acknowledged the ease
of quantifying “inflow™ into the Reservoir.”® Dr. Austin admitted that the methods Dr. Brandes
used in the Accounting Plan for quantifying Reservoir inflows were “reasonable.”™* But in lieu
of using “inflows,” Dr. Austin suggested that “base flow” could be quantified using computer

2156

software™ to employ “mathematical techniques and algorithms™® to combine a “local minimums

approach with a recession slope test.”’ Dr. Brandes and Mr. Densmore did not agree with using

a “base flow” approach.”®

Dr. Austin averred that “normal flows” has the same meaning as “base flows.” He

defined “base flows™ as “the volume of flow in a stream or river during dry conditions as

opposed to conditions influenced by storm runoffs.””

The ED disagrees with Dr. Austin,®® arguing that although there is a definition of “base

i

flow or normal flow” in TCEQ mlesf neither term is a workable definition for determining

“ Tr. at 108:4 ~ 11

 ED 1318C Ex. 19 at 5:4 - 5.

*' CONCHO 1318C PFT Ex. 7-A.

2 CONCHO 1318C PFT Ex. 7 at 12:22.

3 Tr, at 185:20-22.

* CONCHO 1318C PFT Ex. 7 at 13:32-33.
* CONCHO 1318C PFT Ex. 7 at 13:15-19,
** CONCHO 1318C PFT Ex. 7 at 13:3-5.

*’ CONCHO 1318C PFT Ex, 7 at 13:11-12.
* Tr.at 58:14-19 and ED 1318C Ex. 12 at 4:1-8,
* CONCHO 1318C PFT Ex. 7 at 12: 22 - 33,

&

ED’s Closing Arguments at 5.
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when flows should be released from a reservoir for downstream water right holders.
Mr. Densmore testified that for water management purposes, normal flow cannot be considered
base flow because base flow can be influenced by outside effects, and determining base flow
requires historical knowledge of past flows. Therefore, most base flows are determined after the

fact.”® Dr. Brandes testified similarly.*

Dr. Brandes testified further that inflows include base flows.*” The ED’s witness

Ms. Alexander explained that inflows can exceed base flows. 66

She said, “Inflow is the water
from all sources regardless of how you characterize them, and so if inflows are zero, that means
that all those component sources would have to be zero, t00.” She concluded that without
inflow, there can be no base flow."

The ED argues that requiring the passage of base flows as suggested by Dr. Austin—even
if there were a requirement iﬁ the 1318C Draft Amendment that the City pass base flows to
downstream senior water right holders “at all times™—would result in less flow to the
downstream water right holders than passing “inflows” when they occur. 8 The ED points out
that the evidence shows that base flows will not be available at all times because there are no

base flows when there are no inflows. ® A requirement to pass “inflows” is the most reasonable

approach for this application, the ED concludes.”

' The portion of stream flow uninfluenced by recent rainfall or flood runoff and is comprised of spring
flow, seepage, discharge from artesian wells or other groundwater sources, and the delayed drainage of large lakes
and swamps. (Accountable effluent discharges from municipal, industrial, agricultural, or other uses of ground or
surface waters may be included at times.) 30 TAC § 297.1(6)

8 Tr. p. 308:3 - 8.
 Tr.p. 308:3 -8,

% Tr, at 58: § - 19.
 Tr, at 108:14 - 15,
 Tr.at327:23 -28.2,
5 Tr, at 32712 - 16.

% EDs Closing Arguments at 6.

% ED's Response to Protestants’ Closing Argument at 3.

™ ED’S‘ Closing Arguments at 6; ED’s Response to Protestants’ Closing Argument at 2.
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Applicant claims that the “inflows” approach incorporated into the 1318C Draft
Amendment would clarify COA 14-1318 not only by removing the ambiguous “normal flow”
standard, but also by simplifving the methodology for determining the City’s impoundment
rights and pass-through obligations. The various types of flow discussed throughout the hearing,
whether the discussion centered on “normal flow,” “base flow,” “storm flow” or “average flow,”
are all componems of “inflow.””* Approval of the 1318C Draft Amendment would result in the
incorporation of the much simpler, standard procedure used throughout the Colorado River Basin
and the State. Total flows—or inflows—would be assessed to the Reservoir and volumes of

flow that the City may store and volumes of flow that it must pass through would be identified.”

The ALJ finds that, unlike “normal flow,” “inflows” is a quantifiable hydrological
standard. Therefore, replacing “normal flow” with “inflows™ in the Certificate would require the
City to use a scientifically-accepted standard in its administration of COA 14-1318 in

conjunction with the additional conditions set forth in the 1318C Draft Amendment.

B. Accounting Plan

The Accounting Plan referenced in, and incorporated into, the 1318C Draft Amendment
gives the City and the Watermaster a tool for calculating on a daily basis that the City is properly
accounting for storage and diversions made pursuant to each of its water rights, and is therefore
appropriating only the water to which it is entitled.” The Accounting Plan provides a multi-
water rights holder like the City with a procedural mechanism for man'aging the terms and
conditions of each water right covered by the plan.”* For water rights in a river basin managed

by a watermaster, as in the Concho River Basin, an accounting plan provides the watermaster

Ty, at 108:4-11 and 327:12-13.

" Ty, at 50:16-19 and 59:25 ~ 60:4.

™ ED 1318C Ex. 19 at 3:16-18 and 4:9-12.
™ ED 1318C Ex. 19 at 3:20-23.
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with a mechanism for ensuring that diversions, impoundments, and releases undertaken by the

water rights holder are charged against the appropriate water rights.75

‘Protestants argue that losses from inflows being released from Twin Buttes down to
Take Nasworthy and Lone Wolf, for downstream senior water rights, are not being calculated
correctly under the Accounting Plan, which takes water away from them.”® The ED disagrees
because the Accounting Plan establishes a reasonable method for apportioning losses.”. The ED

points to the portion of the Accounting Plan that relates to losses:

Releases from Nasworthy Dam are subject to losses as they flow down the South
Concho River, and additional water must be released from Lake Nasworthy to
assure that the required quantities of water reach downstream users, including the
City at its Lone Wolf water treatment plant. Two types of losses are accounted
for in the accounting process. Natural channel losses are those that would occur
naturally in the absence of the reservoirs that have been constructed by the City
atong the South Concho River, i.e., the Metcalfe, Ben Fieklin {sic] and Lone Wolf
Reservoirs, and they include evaporation from the natural river channel, channel
seepage losses, water uptake through evapotranspiration by plants, domestic and
livestock wuse, and unauthorized diversions. Reservoir evaporation losses
represent the additional evaporation losses that occur as a result of the three
reservoirs that the City has constructed along this reach of the river. With water
being impounded in the three reservoirs all of the time and with these reservoirs
extending essentially along the entire length of the South Concho River from
Nasworthy Dam downstream to the Bell Street Reservoir, the natural losses
associated with the natural river channel are likely fairly constant,”

The ED’s witness Ms. Alexander testified that under the Accounting Plan, the losses
begin to be apportioned between the City and downstream water right holders who have called
for the water at Lake Nasworthy, the first impoundment downstream of the Reservoir. She
stated that “[t}here is a certain portion of water that would naturally be lost in the channel, and so
that natural loss is apportioned based on the percentage of water that’s passed for downstream as

opposed to the percentage that is passed for the City. In addition, any losses that would occur

7 SA 1318C Ex. 2 at 16:16-18.

™ Protestants’ Closing Arguments at 27-28.

7 ED’s Response to Protestants’ Closing Argument at 4.
™ ED 1318CEx. 21 at 5.
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because of the City’s intervening reservoirs—which would be Metcalfe and Ficklin and Lone
Wolf—are apportioned only to the City’s share of the water rights. . .. [H]ad the water flowed
freely through the stream, it would have been lost anyway, so there is some very small share
that’s apportioned to the releases for the downstream water right owners.” I

Dr. Brandes testified that the City releases or passes through water from the Reservoir
down to Lone Wolf to account for the losses associated with the City’s portion of the water
flowing in the stream and the losses that they are causing through that stretch.®® Dr. Brandes
testified that “[e]vaporative losses that are aﬁtributed to the small reservoirs that the City 18
authorized to impound between Nasworthy and Lone Wolf—and there are three—those
evaporative losses are charged to the City, or the City accounts for those losses with over-

releases or over pass-throughs, if you will, to cover those losses.”™!

Another concern expressed by Protestants is that they should be notified of changes,
including nonsubstantive changes, to the Accounting Plan.®* But the Accounting Plan is not a
separate water right; it does not, and cannot, be used to enhance the substantive impoundment or
diversion authorizations made through the underlying water® right without triggering statutory
notice requirements that are fundamental to water rights amendment efforts. The City is
concerned that Protestants’ requested notice could be used to hijack implementation of the
Accounting Plan by attempts te block even nonsubstantive revisions to the Accounting Plan with

protest efforts,*

The ALJ finds that proposed modifications to the Accounting Plan that would
substantively alter an underlying water right would be subject to the TWC and TCEQ rules that

ED’s Response to Protestant’s Closing Argument at 4-5, citing Tr. at 322, lines 2-16.
ED's Response to Protestant’s Closing Argument at 5, citing Tr. at 86:21 - 87:1.

ED’s Response to Protestants’ Closing Argument at 5, citing Tr. at §8:4-10.

Protestants’ Closing Arguments at 28; Protestants” Reply to Closing Arguments at 16-18.
¥ Tr.at 336:17-23.

Applicant’s Reply to Closing Arguments at 11.
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afford potentially affected persons with notice and the opportunity to protcfzsfz.85 Therefore, the
ALJ does not recommend that Protestants be notified of proposed nonsubstantive changes to the

Accounting Plan as requested.
C. Watermaster’s Use of the Accounting Plan

Protestants® witnesses indicated that senior water right holders downstream from the
‘Reservoir have had problems with the river drying up and being unable to take water from the
river.® The witnesses agreed that the situation has improved since a Watermaster Office was
established for the Concho River.)” Multiple fact witnesses offered by Protestants described
their satisfaction with flow conditions in the Concho River downstream from the Dam over the

past several years, ™

The gencral consensus of the witnesses was that the Watermaster was
responsible for the good condition of the river®” and they wanted to ensure that he had the tools

to keep it that way.”

The Watermaster has used the Accounting Plan since at least 2008 to account for the
City’s water storage in the Reservoir and to calculate the volume of inflows into the Reservoir
that must be passed through to satisfy downstream senior and superior water rights under COA
14-1318."" Therefore, since at least 2008, all water stored in and inflows passed through the

Reservoir have been managed by the Watermaster in the same manner that storage and flow

8 Tr,at 337:23 —338:2, 339:1-11; TWC §§ 11.132, 11.122(a); 30 TAC ch. 295, subchapter C.

Tr.at 115:13-23, for example.

o0

6
7 Tr. at 116:1-10, for example.
88

CONCHO i318C PFT Ex., 4 at 3:8-9, 3:34-36 (testimony of Scott Spoonts noting improvement in the
Concho River flow conditions); Tr. at 116:2-4 (testimony of A.J. Jones indicating satisfaction with the current
general flow conditions of the Concho River); Tr. 154:6 (testimony of Steven Hoelscher stating that the Concho
River “is in geod shape now™); Tr. 161:15-16 (testimony of Mr. Spoonts reiterating satisfactory fiow conditions in
the Concho River.}

¥ Tr. at 116:7-8, 126:3-6 (testimony of Mr. Jones stating that the Concho Watermaster was doing “an
excellent job” in his “very, very efficient” administration of water rights in the Concho River Basin), Tr. 163:5-14
(testimony of Mr. Spoonts attributing good condition of the Concho River to administration of water rights by the
Watermaster.)

* Tr at 163:23 - 164:1.
% Tr, at 342:5-8, 342:18-20, 347:23-348:4, Tr. at 342:21-343:3 and Tr. at 348:9-12.
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passage will be managed under the 1318C Draft Amendment if it is approved.”? The Accounting
Plan has already been used by the Watermaster to the satisfaction of several Protestants.” In
addition to the positive reports about the Watermaster’s administration of the Accounting Plan
from A. J. Jones and Steven Hoelscher, Scoit Spoonts testified that because of the Watermaster,

the river “has been kept going” for the City of Paint Rock since approximately 2006.%

Notwithstanding the recent droughts in the arca,”

each of Protestants’ fact witnesses
indicated nothing but satisfaction with the Watermaster’s management of flows and ensuring that
they received the water to which they were legally entitled. Apparently Protestants’ witnesses
were not aware, until the hearing, that the Watermaster had been employing the Accounting Plan

since at least 2008.%°
D. Measurement Gages

Protestants argue that the instream flow requirements proposed in the 1318C Draft
Amendment should be measured at the Bell Street Dam on the Concho River instead of at the
Lake Nasworthy Dam outlet on the South Concho River because, otherwise, there would be

insufficient flows into the Concho River.”” They point to Dr. Austin’s testimony in support of

2 gA 1318C Ex. 2 at 23:1-5 (testimony of Dr. Brandes noting that proposed Special Condition 2C in the
1318C Draft Amendment requires the City to only store water in the Reservoir in accordance with the Accounting
Plan); ED 1318C Ex, 19 at 4:26-5:1; Tr. at 317:22-318:4 (testimony of Ms. Alexander noting that the City would be
authorized under the 1318C Draft Amendment to impound in the Reservoir only those flows that the Watermaster

determines are not needed fo satisfy downsiream senior and superior water right holders and protect the
environment),

% CONCHO 1318C PFT Ex. 4 at 3:8-9, 3:34-36 (testimony of Mr. Spoonts noting improvement in the
Conche River flow conditions); Tr. at 116:2-4 (testimony of Mr. Jones indicating satisfaction with the current
general flow conditions of the Concho River), Tr. at 154:6 (testimony of Mr. Hoelscher stating that the Concho
River “is in good shape now™), Tr. at 161:15-16 {(testimony of Mr. Spoonts reiterating satisfactory flow conditionsin
the Conchoe River).

" Tr, at 154:6.

% Tr.at 116:5-6.

" Tr. at 347:6-10, 23.

Protestants” Closing Arguments at 26-27.
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their position, but Dr. Austin admitted he is “not qualified or knowledgeable enough” to

determine what constitutes sufficient environmental flows in the context of the Application.”

No evidence in the record rebuts the testimony of Kaci Myrick, Aquatic Biologist on
TCEQ’s Resource Protection Team for the Water Rights and Permitting Section.”” She testified
that the Lake Nasworthy Dam outlet is a superior instream flow requirement measuring point to
the Bell Street Dam location advocated by Protestants. Ms. Myrick explained that measuring the
flows at the Bell Street gage, which is downstream on the Concho River, would not protect the
South Concho, and would not be accurate because flows would also be coming in from the North
Concho River upstream. Also, the restrictions would not necessarily be protective on the

Concho River because water right holders downstream of Bell Street can take this water under
100

their water right.
Dr. Brandes agreed that Nasworthy Dam is the logical place to measure the flows for this

environmental review for the stream impacted by the 1318C Draft Amendment.'”!

The ALJ finds that the weight of the evidence on this issue supports measuring instream

flow at the Lake Nasworthy Dam outlet as proposed in the 1318C Draft Amendment.

VI. COMPLIANCE WITH APPLICABLE SUBSTANTIVE
WATER RIGHTS PROVISIONS OF THE TWC

The Application and the 1318C Draft Amendment propose no increase in the amount of
water that is authorized to be stored or diverted under COA 14-1318." They each similarly

propose no increase in any diversion rate that 1s associated with COA 14-1318.'%  The

% CONCHO 1318C PFT Ex. 7 at 19:1-3; Tr, at 200:23 - 201:1.

*'ED 1318C Ex. 8 at | and ED 1318C Ex. 9.

190 Ty at275:13 — 24, 277:1-24, 282:17-25, 293:7-18, and 331:13 - 332:25.

9 Ty, at 99:4 — 100:16.

%2 GA 1318C Ex. 1 at 12:14; SA 1318C Ex. 2 at 14:1-3, 28:1-23; ED 1318C Ex. 12 at 3:18-19.
U SA 1318C Ex. 2 at 14:6-8 and 28:22 - 29:2; ED 1318C Ex. 12 at 3:18-19.



SOAH DOCKET NO. 582-10-02%4 PROPOSAL FOR DECISION PAGE 18
TCEQ DOCKET NO, 2008-1617-WR

Application proposes a clarifying change to COA 14-1318'" and the 1318C Draft Amendment
reflects as much.'® As a result, the changes requested in the Application, and proposed in the
1318C Draft Amendment, could not cause adverse impacts to any other water rights in the
Concho River Basin.!® For these reasons, and as further shown below, the Application complies

with all applicable provisions of the Texas Water Code and TCEQ rules.'”’

Because the Application does not contemplate any new or increased appropriation, not all
provisions of TWC § 11.134 logically appiy.mg Nevertheless, the evidence demonstrates that the
Application and 1318C Draft Amendment satisfy each provision of TWC § 11.134, as well as
the corresponding TCEQ rules.'”

A, The Requested Amendment Reguires No Unappropriated Water' '’

Under TWC § 11.134(b)2), the Commission shall grant the Application if

unappropriated water is available in the river basin,'!!

Unappropriated water is a reference to
streamflow at a particular location that is not currently legally appropriated by an existing water
right.'”? Under TCEQ rules, applications for new or increased appropriations of State water must
be denied unless there is a sufficient amount of unappropriated State water available for a

sufficient amount of time to account for the requf:st.”3

As set out above, the Application is not a request for any additional appropriation of State

water, either by additional diversion authorization, additional storage authorization, or increasing

%4 QA 1318C Ex. 2 at 13:15-19 and 28:21-22.

1% SA 1318C Ex. 2 at 23:1-11.

% ED 1318C Ex. 12 at 4:9-17

7 9A 1318C Ex. 2 at 36:20 - 37:2.

%% A 1318C Ex. 2 at 30:4-6,

9 gA 1318C Ex. 1 at 15:9-10; SA 1318C Ex. 2 at 36:9 - 37:1
HO TWE § 11,134(0)(2); 30 TAC § 297.41(a)(2).

BUTWO § 11.134(0)(2).

Y2 SA 1318C Ex. 2 at 30:9-11; 30 TAC § 297.1(54).

1330 TAC §297.42(a).
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any applicable diversion rate.'’* Considered another way, the Application and the 1318C Draft
Amendment require no unappropriated State water to accommodate the request.'” Accordingly,

the requested amendment satisfies this statutory and corresponding regulatory requirement.

B. The Draft Amendment Proposes No Change in the City’s Beneficial Use of Water
Lawfully Impounded and Diverted Pursuant to COA 14-1318'¢
The evidence demonstrates that the Application and the 1318C Draft Amendment
propose no change to the beneficial use of State water that has already been authorized pursuant
to COA 14-1318. Therefore, there is no appropriation requested in the Application, or proposed
by the 1318C Draft Amendment, that would offend TWC § 11.134(b)(3)(A). The requested

amendment satisfies these statutory and corresponding regulatory requirements.

C. The Proposed Amendment Will Not Impair Existing Water Rights or Vested
Riparian Rights'!

As demonstrated throughout the hearing, the Application and the 1318C Draft

Amendment propose no new or increased appropriation of State water. 18

The language
proposed in the 1318C Draft Amendment works instead to ensure that the City stores and diverts
only the amount of water it is authorized to appropriate pursuant to COA 14-1318, and therefore
passes all water to which downstream senior and superior water rights are entitled.'” In addition
to the protections afforded to all water rights holders by the clarification requested by the
Application, the 1318C Draft Amendment makes clear that the City can only store water in

accordance with the Accounting Plan.'*® This protective feature in the 1318C Draft Amendment

' 9A 1318C Ex. I at 12:14; SA 1318C Ex. 2 at 14:1-3, 14:6-8 and 28:1- 29:3; ED 1318C Ex. 12 at 3:15-
26; see also City of Marshall, 206 S.W.3d 97, 108 (Tex. 2006).

M5 SA 1318C Ex. 2 at 29:2-3, 30:14-17, 31:17-19; ED 1318C Ex. 12 at 3:18-19; Tr. at 25:20-23 and
336:11-23.

e TWE § 11134(b)(3MA); 30 TAC § 297.41{a)3XA).
WTOTWC § 11.134()3)(B); 30 TAC § 297.45.

HE GA 1318C Ex. | at 12:14: SA 1318C Bx. 2 at 14:1-3, 14:6-8, 28:1-29:2: ED 1318C Ex. 12 at 3:18-19;
Tr, at 25:20-23 and 336:11-23.

¥ oA 1318C Ex. 2 at 17:1-5, 23:18 — 24:2: Tr. at 336:11-23.
120 94 1318C Ex. 1-E at 3.
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is important, as the Watermaster will be charged with administering the Accounting Plan for this

water right. 21

As reiterated throughout the hearing on the Application, the Watermaster
determines what water the City will be authorized to store and divert pursuant to its water rights,
and what water senior and superior water right holders will be authorized to divert pursuant to
their respective water rights.122 The Watermaster therefore provides protection from impairment
to other water rights in the Concho River Basin,'* and the Accounting Plan proposed in the
1318C Draft Amendment would give the Watermaster an effective tool to assist in managing the
water rights within the basin.'**

The ED’s witness Mr. Densmore conducted a “no injury” analysis that supports this
conclusion.’ e found that no other water rights will be harmed if 1318C Draft Amendment is
approved because the Application does not request authorization to store or divert additional
water; the Application relates to a water right in a Watermaster area; the 1318C Draft
Amendment includes special conditions requiring maintenance of the gages used to measure

inflow and specific procedures that the Applicant would follow if a gage or gages could not be

used; and the Application is subject to an Accounting Plan.

Accordingly, the proposed 1318C Draft Amendment will not impair or have any adverse
impact on existing water rights, including superior or riparian domestic and livestock water

rights in the Concho River Basin.'*®

21 B 1318C Bx. 19 at 4:28; Tr. at 318:14-15.

Tr. at 34,4-7 and 318:15-17.

2% QA 1318C Ex. 2 at 28:16-17.

21 Tr. at 342:15-17,

¥ ED 1318C Ex. 12 at 4:9-20,

26 A 1318C Ex. 1 at 12:14; SA 1318C Ex. 2 at 14:1-3, 6-8, and 28:1~29:2; Tr. at 25:20-23, 336:11-23,

122
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D. The Proposed Amendments Will Not be Detrimental to the Public Welfare'?’

By resolving the “normal flow” ambiguity contained in COA 14-1318,'** the City and
other water right holders in the Concho River Basin stand to gain by clarification of which flows
the City is entitled to store and which flows must be passed to satisfy downstream senior and

129

superior water rights.”~ Water right holders will not be harmed by this Application because the

Watermaster will enforce the Accounting Plan which will protect downstream water rights.°

The 1318C Draft Amendment therefore benefits the public welfare. !

Accordingly, there is no
appropriation proposed in either the Application or the 1318C Draft Amendment that would be
detrimental to the public welfare, and they each satisfy these statutory and regulatory

.o 3
requarements. 13

E.  The Proposed Amendments Satisfy the Requirements of TWC § 11.134(2)(3)(D)

Regarding Environmental Protection'™”

Neither the Application nor the 1318C Draft Amendment proposes any appropriation of
water that would implicate or adversely affect instream flows, fish and wildlife habitat, water
quality, or existing groundwater resources or groundwater recharge.”™ Notwithstanding this
fact, the 1318C Draft Amendment would provide a minimum flow of water in the South Concho
River at the Lake Nasworthy Dam outlet for the maintenance of instream uses.’  These
minimum flow requirements were designed by TCEQ staff based on water quality, aquatic and

riparian habitat, and recreational use considerations.’*® These minimum flow requirements help

BTOTWC § 11.134(0)3)C); 30 TAC § 297.41()(3)(C).

22 QA 1318C Ex. 2 at 24:13-18,

7 SA 1318C Ex. 1 at $:4-10, 15:10-13; SA 1318C Ex. 2 at 13:8-11; Tr. at 106:6-14,
% ED’s Closing Arguments at 8.

BT SA 1318C Ex. 2 at 32:2-9.

B2 SA 1318C Ex. 2 at 32:2-3,

B3OTWC § 11.143(0)(3)D); 30 TAC § 297.41(a)(3)D).
B4 SA 1318C Bx. 2 at 32:10-14.

B SA 1318C Ex. 1-E at 4,

B¢ Ty ar283:1-7, 283:16-20.
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ensure that instream uses of the South Concho River, including fish and wildlife habitat, are
maintained following the issuance of the 1318C Draft Amendment.”””  The requested

amendment accordingly satisfies these statutory and regulatory requirements. 8

Protestants point statements by John Botros, Aquatic Scientest with TCEQ’s Resource
Protection Team, in his January 9, 2007 memorandum that Applicant’s proposed language
deleting the phrase “at all times” . . . “does not necessarily provide protection of the
environment as well as the existing language.”™* The ED’s witness Ms. Myrick testified that
she agrees with Mr. Botros® conclusions and a requirement for instream flows, but did not say
that she necessarily agreed with every statement in Mr. Botros’ memorandum. However,
Ms. Myrick agreed that streamflow restrictions were necessary to protect the South Concho
River, which is the point of impact from the Application, because “there could be a possible

impact to the environment.”#’

Under Section 11.134(b)(3XD), the TCEQ must find that the proposed appropriation
considers any applicable environmental flow standards established under Section 11.1471 and, if
applicable, the assessments performed under Sections 11.147(d) and () and Sections 11.150,
11.151, and 11.152.  The only possible applicable section to this application is Section
11.147(d), which requires the Commission “in its consideration of an application to store, take,
or divert water,” to “include in the permit, to the extent practicable when considering all public
interest, those conditions considered by the Commission necessary to maintain existing instream

uses and water quality of the stream or river to which the application applies.”

Although this application is not to “store, take or divert” new water, Ms. Myrick
performed an environmental review of the Application. She recommended that a minimum
streamflow be kept in the river at the location of the City’s diversion because the special

condition relating to flows passed to downstream water rights was being re-worded. She used

BT SA 1318C Ex. 2 at 28:3-6.

"% QA 1318C Ex. 2 at 32:10-14.

3% ED 1318C Ex. 10 at 3-4, Mr. Botros is no longer employed with TCEQ. ED 1318C Ex. § at 3:6-10.
140 Ty at 267: 9-11,
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the Lyon’s method to calculate these flows. The Lyon’s method uses 40 percent and 60 percent
of median flows at the nearest downstream gage. In October through February, 40 percent of the
median flow must remain in the river, and in the other months, 60 percent of the median flow
must remain in the river The Lyon’s method was compared to the 7Q2 flow, which is used by
the Water Quality Section of the TCEQ, to calculate limits on pollutants for wastewater
discharge permits. The Lyon’s numbers were more stringent, and therefore were recommended

for the streamflow restriction in the 1318C Draft Amendment. !

The 1318C Draft Amendment states that, in order to provide sufficient flows for the
maintenance of instream uses, TCEQ staff concluded that the amendment requested in the
Application should be accompanied by a requirement to pass all inflows into the Reservoir
necessary to maintain stream flow at the Lake Nasworthy Dam outlet equal to or exceeding the

following values in cfs:

Jan. | Feb. | Mar. | Apr. | May | June ; July | Aug. | Sept. | Oct. | Nov. ;| Dec.
09 1.0 1.7 (13 (23 |23 1.7 113 1.7 13 13 1.0

All inflows up to these amounts must be passed downstream for the environment.'*?

F. The Proposed Amendments Are Consistent with the State and the Approved Region
F Regional Water Plans'®
Each of the Concho River Basin watercourse segments relevant to the Application are
entirely within Tom Green County and Irion County."* In addition, the City is located within

Tom Green County, where it serves as the county seat.’™ Tom Green County and Irion County

1 ED 1318C Ex. 8 at 3:19 — 4:24. Note that Mr. Botros prepared the initial analysis and memorandum for
this application.

2 ED 1318C Ex. 7 at 4, Special Condition H of 1318C Draft Amendment.
WETWE § 11.134(0)(3)(E), (¢); 30 TAC § 297.41(a)(3)(E) and (b).

¥4 SA 1318C Ex. 2 at 33:4-6.

“ SA 1318C Ex. 2 at 33:4.
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are each wholly within the Region F Regional Water Planning area, as defined by the Texas
Water Development Board (the TWDB).'*®  The most recent regional water plan required of
Region F was approved by the TWDB in 2006 and incorporated into the State Water Plan m
2007.1 |

The evidence admitted during this contested case demonstrates that the amendment
requested in the Application and proposed in the 1318B Draft Amendment does not conflict with
any provision in the approved Region F Regional Water Plan or the State Water Plan.”*® Indeed,
the requested amendment helps the City address its water supply needs in a manner that is
consistent with both the approved Region F Regional Water Plan and the State Water Plan.'*
The amendment requested in the Application and proposed in the 1318B Draft Amendment,

therefore satisfy these statutory and corresponding regulatory requirements.

G. The City Has Provided Evidence that Reasonable Diligence Will Be Used to Avoid
Waste and Achieve Water Conservation'*’

The City has demonstrated that it will use reasonable diligence to avoid waste and fo

15t

- achieve water conservation through its Water Utilities Department,>* At its essence, the term

“waste” in the water rights context in Texas means the use of water that is not for a beneficial

purpcnv,e.]52 The City currently uses and will continue to use—pursuant to the 1318C Draft

Amendment—water appropriated under COA 14-1318 for municipal purposes within its
municipal water supply service arca.”™ This means that the City’s use of such water will be

subject to the City’s water conservation and drought contingency plan, as approved by TCEQ."

16 SA 1318C Ex. 2 at 33:7-9.

T SA 1318C Ex. 2 at 33:13-17.

“8 SA 1318C Ex. | at 12:18-20; SA 1318C Ex. 2 at 32:14-18; ED 1318C Ex. 16 at 5:20-26. -

SA 1318C Ex. 1 at 12:14-16, 12:18-20; SA 1318C Ex, 2 at 32:18-21; ED 1318C Ex. 16 at 5:24-26.
BOOTWC § 11.134(b)(4); 30 TAC § 297.41(a)(4).

Bl SA 1318C Ex. 1at 11:4-7; SA 1318C Ex. 2 at 35:16-17.

"2 SA 1318C Ex. 2 at 34:3-4,

%3 SA 1318C Ex. | at 9:16-18.

1489
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The proposed 1318C Draft Amendment, therefore satisfies these statutory and corresponding

regulatory requirements.

VII. CONCLUSION

The ALJ finds that Applicant has met its burden of proving that the Application is not a
request for a new or additional appropriation of State water, and it is not a request to increase any
diversion rate. The ALJ further finds that issuance of Draft Amendment 14-1318C will not
adversely impact the environment in the Concho River Basin or downstream water rights, which
are protected by the Watermaster, the City’s Accounting Plan, and the law. The Application
should be granted.

The 1318C Draft Amendment, if approved, would not only remove the nebulous “normal
flow” provision from the Certificate and replace it with the quantifiable “inflow” provision, but
would also instill a series of additional protective features that would provide the Watermaster
- with the tools needed to ensure that water rights and the environment in the Concho River Basm

are appropriately protected from impairment.

Because the City has demonstrated that the Application satisfies each applicable statutory
and regulatory requirement, the evidence admitted in this case supports granting of the

Application, and issuance of the 1318C Draft Amendment.

SIGNED Oectober 27, 2010,

~SHARON CLONINGER
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

xz%,ww %ﬁ};ﬁ’ el

14 ED 1318C Ex. 16 at 4:20 — 5:19; SA 1318C Fx. 1 at 9:16-20 and 10:14-15; SA 1318C Ex, i-D; SA
1318C Ex. 2 at 35:19-20,



TEXAS COMMISSION ON ENVIRONMENTAL (QUALITY

ORDER Application of the City of San Angelo to Amend Certificate of
Adjudication No. 14-1318; SOAH Docket No. 582-10-0294; TCEQ Docket
No. 2008-1617-WR

On , the Texas Commission on Environmental Quality

(Commission or TCEQ) considered the application of the City of San Angelo (the City) to
amend Certificate of Adjudication No. 14-1318 to modify Special Condition 5C of the original
Certificate. Administrative Law Judge (ALJ) Sharon Cloninger conducted a hearing on the
application on June 29, 2010. The following were parties to the proceeding: the City; Concho
River Basin Water Conservancy Association (Protestants); the Public Interest Counsel (OPIC);

and the Executive Director (ED) of the Commission.

After considering the ALJ’s Proposal for Decision (PFD) and the evidence and arguments

presented, the Commission makes the following Findings of Fact and Conclusions of Law:

FINDINGS OF FACT
BACKGROUND

1. The San Angelo Water Supply Corporation (SAWSC) is the owner of Certificate of
Adjudication 14-1318 (COA 14-1318). .
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1%

12.

COA 14-1318 authorizes the owner to maintain a dam and a 170,000 acre-foot reservoir
in the Middle Concho River, Spring Creek, and the South Concho River, tributaries to the
Concho River, tributary to the Colorado River, in the Colorado River Basin.

The reservoir authorized by COA 14-1318 is known as Twin Buttes Reservoir
(Reservoir).

The dam authorized by COA 14-1318 is known as Twin Buttes Dam (Dam),

The SAWSC was created in 1954 for the purpose of holding water rights in what would
become the Reservoir on behalf of the City in order to comply with Federal requirements
applicable at that time. '

The City is a wholesale and a retail water supplier.

The City has managed the Reservoir and its water supplies since the inception of the
SAWSC.

The City acts on behalf of the SAWSC on many matters, including issues that involve
COA 14-1318.

COA 14-1318 also authorizes the owner to divert and use a maximum of 25,000 acre-feet
of water each year from the Reservoir for irrigation purposes and 29,000 acre-feet each
year from the Reservoir for municipal purposes. This amount includes a maximum of
25,000 acre-feet cach year that may be diverted from Lake Nasworthy downstream of the
Reservoir under Certificate of Adjudication No. 14-1319.

COA 14-1318 was issued by the Texas Water Commission in 1980 as a reflection of the
owners’ final, adjudicated claims to storage and diversion rights in the Reservoir.

Since it was issued in 1980, COA 14-1318 has contained Special Condition 5C, that
currently states:

a conduit shall be constructed in the [Dam] with the inlet at elevation 1883.5 feet
above mean sea level, having an opening of not less than five feet in diameter and
equipped with a regulating gate for the purpose of permitting the free passage of
normal flow through the dam at all times and the passage of those waters to which
the Department may determine lower appropriators are entitled. '

The “Department” referenced in Special Condition 5C is a reference fo the Texas
Department of Water Resources, a predecessor agency to TCEQ.

In administering COA 14-1318, the City has had great difficulty quantifying “normal
flow,” as referenced in Special Condition 5C, in each and every instance that such a
quantification was required. '
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16.

17.

18.

19.

20.

21.

22.

With no scientifically-accepted meaning, the “normal flow™ standard provides the City
with no true means of consistently quantifying the precise volumes of water that it either
is entitled to store in the Reservoir or is obligated to pass through the Dam to satisfy
downstream senior and superior water rights.

According to the April 18, 2006 Revised Notice of an Application to Amend a Certificate
of Adjudication, the City seeks to amend Special Condition 5C to state:

A conduit shall be constructed in the aforementioned dam with the inlet at

‘elevation 1885.0 feet above mean sea level, having an opening of not less than

five feet in diameter and equipped with a regulating gate. Certificate holder shall
permit and provide for the free passage of inflows to Twin Buttes Reservoir
through the conduit in amounts to which lower appropriators are entitled as
determined by the Watermaster or the commission based on streamflow gages
located on upstream watercourses that the Watermaster or the commission
considers appropriate for making such determinations.

According to the October 6, 2009 Notice of Hearing, the City seeks to amend Special
Condition 5C to state:

A conduit shall be constructed in the aforementioned dam with the inlet at
elevation 1885.0 feet above mean sea level, having an opening of not less than
five feet in diameter and equipped with a regulating gate. Owner shall permit the
free passage of inflows through the Twin Buttes Reservoir via the conduit in such
amounts as determined by the Watermaster or the Executive Director for
downstream water right holders and domestic and livestock users.

Fach of the Concho River Basin watercourse segments that are relevant to the
Application are found entirely within Tom Green County and Irion County.

The City is located within Tom Green County, where it serves as the county seat.

Tom Green County and Irion County are each wholly within the Region F Regional
Water Planning area, as defined by the Texas Water Development Board (the TWDB).

The most recent regional water plan required of Region F was submitted to the TWDB in
2006.

The most recent regional water plan required of Region F was subsequentiy approved by
the TWDB in 2006 and incorporated into the State Water Plan in 2007.

The City has completed and returned all TWDB groundwater and surface waler use
surveys undertaken by the TWDB since September 1, 2001.
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36.

On behalf of the SAWSC, the City filed “Application No. 14-1318C to Amend
Certificate of Adjudication No. 14-1318, Middle Concho River, Colorado River Basin,
Tom Green County” (Application) with the TCEQ on March 30, 2005.

Public notice of the Application was mailed to the 936 downstream water right holders
within the Colorado River Basin on August 25, 2005,

The Commission received requests for a public hearing on the Application.

On October 12, 2005, TCEQ staff requested that the City submit a “scientific definition”
of normal flow. '

After confetring with its hydrologic consultant, the City reported to TCEQ staff that it
knew of no scientifically-accepted definition of “normal flow.”™ The City instead
proposed language to TCEQ staff designed to accommodate the concerns of those who
had protested the Application.

On February 9, 2006, TCEQ staff acknowledged the City’s amendment to the
Application.

On April 5, 2006, TCEQ staff declared the Application as amended to be administratively
complete.

TCEQ staff filed the Application with the Office of the Chief Clerk on ‘April 5, 2006.

On April 18, 2006, a revised notice of the amended Application was mailed to
downstream water right owners in the Colorado River Basin.

Notice of the Application was published in the San Angelo Standard-Times, a daily
newspaper published in Tom Green County, Texas, on April 28, 20006.

In response to the Application, TCEQ staff issued a proposed draft amendment to COA
14-1318 (the 1318C Draft Amendment).

The Commission referred the Application to the State Office of Administrative Hearings
(SOAH) for a contested case hearing.

Notice of the preliminary hearing was mailed on October 6, 2009, to all persons who had
requested a hearing on the Application,

At the October 27, 2009 preliminary hearing held in Austin Texas, the ALJ considered
the jurisdictional exhibits submitted by the ED and admitted the City, Protestants, the
South Concho Irrigation Company, the ED, and OPIC as parties.
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On January 20, 2010, the South Concho Trrigation Company withdrew as a party to the
proceeding. _

38, The evidentiary hearing was held June 2-9, 2010, in Austin, Texas.

39. The record closed August 30, 2010, after the parties submitted written closing arguments
and replies.

THE APPLICATION

40.  The Application includes a request to amend COA 14-1318 to clarify what water the City
is authorized to store in the Reservoir and what flows the City is obligated to pass to
those downstream diverters who are legally entitied to them.

41. The Application does not request a new or additional appropriation of State water.

42.  The Application does not request any change to any maximum diversion rates currently
authorized by COA 14-318.

43.  The Application does not request the authority to impound any additional volumes of
State water than are currently authorized by COA 14-1318.

44, The Application does not propose a change in the beneficial use of water to which COA
14-1318 already authorizes.

45.  The City has adopted conservation ordinances that are intended to encourage the use of
practices, techniques, and technologies designed to reduce the consumption of water,
reduce the loss or waste of water, and improve the efficiency in the use of water.

46, As part of the Application, the City submitted the City of San Angelo Water Righis
Accounting Plan (Accounting Plan).

47.  As part of the Application, the City also submitted the City of San Angelo Water
Conservation and Drought Contingency Plan (Water Conservation Plan).

48. Multiple members of the TCEQ technical staff conducted independent reviews of the
Application during the technical review process.

49. As part of the technical review of the Application, TCEQ staff conducted an analysis of
the potential impacts from the City’s requested amendments on water rights- within the
Colorado River Basin, also known as a “no injury” analysis.

50.  TCEQ staff, as part of their technical review of the Application, attempted to determine

what “normal flow” would be on the Concho River at the Reservoir, but could not
quantify “normal flow” in that context.
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As part of the technical review of the Application, TCEQ staff compared “normal flow” |

with “base flow” and determined that, under both approaches, quantification of flows was
difficult.

TCEQ staff recognized that the same difficultics inherent in quantifying “normal flows”

were addressed in the adjudication process required by the Water Rights Adjudication
Act of 1967, '

As part of the technical review, TCEQ staff also conducted an assessment of potential

environmental impacts that might be attributable to the amendment requested in the
Application.

TCEQ staff considered the Lyons’ method in their evaluation of mintmum stream flows
that must be maintained in the stream segments to protect instream uses.

TCEQ staff also considered the 7Q2 method in the evaluation of potential water quality
impacts that might be attributable to the amendment requested in the Application.

TCEQ staff concluded that the point of potential environmental impact that might be
attributable to the amendment requested in the Application would be at the Dam.

In considering the potential environmental impacts that might be attributable to the
amendment requested in the Application, TCEQ staff considered water quality, aquatic
and riparian habitat, and recreational uses. ;

Using a combination of Lyons’ method and 7Q2, TCEQ staff calculated minimum
instream flow requirements that it concluded would appropriately address any potential
environmental impacts that might be attributable to the amendments requested in the
Application.

TCEQ staff determined that the Lake Nasworthy Dam outlet would be a superior point to
measure the minimum instream flow requirements that it determined were appropriate
during its review of the Application, as it was the nearest measuring device downstream
from the Dam.

In order to provide sufficient flows for the maintenance of instream uses, TCEQ staff
concluded that the amendment requested in the Application should be accompanied by a
requirement to pass all inflows into the Reservoir necessary to maintain stream flow at
the Lake Nasworthy Dam outlet equal to or exceeding the following values in cfs:

Jan. | Feb. | Mar. | Apr. | May | June | July | Aug. | Sept. ﬂOct. Nov. | Dec.
09 1.0 117 113 123 123 (1.7 i3 L7 |13 113 1.0
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The minimum instream flow requirements were developed to ensure that fish and wildlife
habitat, water quality, and instream uses in the Colorado River Basin would not be
adversely impacted by the amendment proposed in the Application, and were developed
to require that such flows be passed at all times to the extent such inflows into the
Reservoir equaled or exceeded those values.

TCEQ staff reviewed the Accounting Plan as part of its technical review of the
Application and TCEQ hydrology staff determined that the Accounting Plan proposed by
the City 1n its Application is acceptable.

The Accounting Plan establishes a reliable, consistent methodology for calculating the
specific quantities of water that the City would be entitled to store in the Reservoir, and
that it would be obligated to pass through the Dam to satisfy the calls of downstream
senior and superior water rights.

. The Accounting Plan is a water rights accounting tool that provides a multi-water rights

holder like the City with a procedural mechanism for managing the terms and conditions
of each water right covered by the plan.

The Concho Watermaster (Watermaster) will administer the Accounting Plan.

The Accounting Plan provides the Watermaster with an efficient mechanism for ensuring
that diversions, impoundments, and releases undertaken by the City are charged against
the appropriate water rights.

The Accounting Plan ensures that other water rights in the Concho River Basin are not
impacted by the City’s exercise of its own water rights.

The reliable, consistent methodology established in the Accounting Plan is based on the
determination of Total Reservoir Flow, or “inflows,” flowing into the Reservoir.

The term “inflows” in the context of the Application and the 1318C Draft Amendment is
a term used to describe 100 percent of the river flow that makes its way into the
Reservoir at any given time.

The various types of flow that make up a river flow hydrograph—"normal flow,” “base
flow,” “storm flow” or “average flow”—are subcomponents of “inflow.”

The Accounting Plan, in coordination with the 1318C Draft Amendment, would remove
the requirement of continually parsing the “normal flow” component of the total flows
into the Reservoir, and would replace it with the much simpler, standard procedure used
throughout the Colorado River Basin and the State.
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The Accounting Plan relates to the amendment requested in the Application by helping to
caleulate, and account for, how much of the inflows the City would be authorized to
impound in the Reservoir and how much of the inflows the City would be obligated to
pass through the Dam to meet the calls of downstream senior and superior water rights.

TCEQ staff and the Watermaster reviewed the Accounting Plan and agreed that the
Accounting Plan gives the City and the Watermaster the necessary tools for determining
on a daily basis that the City is properly accounting for storage and diversions made
pursuant to each of its water rights, and is therefore diverting and impounding only the
water to which it is entitled. :

A Water Conservation Plan review was not required for the Application. Nevertheless,
the City’s Water Conservation Plan meets the requirements of the Texas Water Code and
the TCEQ rules.

The amendment requested in the Application and proposed in the 1318C Draft
Amendment does not conflict with any provision in the approved Region F Regional
Water Plan, or the State Water Plan.

The amendment requested in the Application and proposed in the 1318C Draft
Amendment is consistent with the State Water Plan and the approved Region F Regional
Water Plan.

Following TCEQ staff’s technical review of the Application, the staff issued the 1318C
Draft Amendment and recommended that the Application be approved.

THE 1318C DRAFT AMENDMENT

78.

79.

The 1318C Draft Amendment prepared by TCEQ staff would revise COA 14-1318
Special Condition 5C to state:

A conduit shall be constructed in the aforementioned dam with the inlet at
elevation 1,885.0 feet above mean sea level, having an opening of not less
than five feet in diameter and equipped with a regulating gate. Owner
shall permit the free passage of inflows through Twin Buttes Reservoir via
the conduit as required by Special Condition 2.C. of Certificate of
Adjudication No. 14-1318C, and in such amounts as determined by the
Watermaster or the Executive Director for downstream water right holders
and livestock users.

The City supports the language proposed by TCEQ staff in the 1318C Draft Amendment.
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The “inflow” approach incorporated into the 1318C Draft Amendment would clarify the
scope of COA 14-1318 not only by removing the ambiguous “normal flow” standard, but

also by simplifying the methodology for determmmg the City’s 1mp0undment rights and
pass-through obligations.

The 1318C Draft Amendment would incorporate the Accounting Plan directly into the
terms of the amended certificate.

The integration of the Accounting Plan into the 1318C Draft Amendment would provide
the Concho Watermaster with a clearly defined diversion, storage, and pass-through
protocol for determining what flows must be passed to satisfy the calls of downstream
senior and superior water rights.

The 1318C Draft Amendment requires the City to take certain steps to fully restore, or
find suitable substitutes, for the gages referenced in the Accounting Plan if any such gage
becomes inoperable. The 1318C Draft Amendment then requires the City to revise the
Accounting Plan under such circumstances and notify the TCEQ of such changes.

The 1318C Draft Amendment includes proposed minimum instream flow requirements,
to be measured at the Lake Nasworthy Dam outlet, that are designed to ensure that the
instream uses of the South Concho River are maintained after issuance and
implementation of the 1318C Draft Amendment.

The 1318C Draft Amendment makes clear that the City must coordinate with, and obtain
approval from, the Watermaster before the City may make any diversions of State water
pursuant to the amended certificate.

The 1318C Draft Amendment allows the City to only impound water in the Reservoir in
accordance with the protoco! established in the Accounting Plan.

The Watermaster cannot authorize any diversions or impoundments under the 1318C
Draft Amendment if doing so would resuit in the impairment of other water rights or
contravene the terms and conditions of the amended certificate or the Accounting Plan.

Resolving the “normal flows™ ambiguity in COA 14-1318 through issuance of the 1318C
Draft Amendment will clarify which flows the City is entitled to store and which flows
must be passed through to satisfy downstream senior and superior water rights.

CONCLUSIONS OF LAW

The TCEQ has subject matter jurisdictionl over this proceeding pursuant to TEX. WATER
CODE ANN, §§ 5.013(a)(1), 11.122, and 11.134.
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SOAH has jurisdiction to conduct a hearing and to prepare a PFD on TCEQ contested
cases referred to it by the TCEQ pursuant to TEX. GOV'T CODE ANN. § 2003.047 and
TEX. WATER CODE ANN. § 5.311.

The State of Texas owns all water in every river, natural stream, and lake in the state,
which includes the South Concho River, tributary to the Colorado River, Colorado River
Basin. TEX. WATER CODE ANN. § 5.311.

The City must obtain authority from the TCEQ to amend COA 14-1318 in the manner

provided for in the Application and in the 1318C Draft Amendment. TEX. WATER CODE
ANN, § 11.122.

The Commission is required to approve a water right amendment application if the
application meets all applicable requirements for an amendment and the required change
will not cause adverse impact on other water rights holders or the environment on the
stream of greater magnitude than under circumstances in which the COA that is sought to
be amended was fully exercised according to its terms and conditions as they existed
before the requested amendment. TEX. WATER Cobe ANN. § 11.122(b) and 30 TEX.
ADMIN. CODE (TAC) § 297.45(b).

Because the Application does not request a new or increased appropriation, or an increase
in any authorized diversion rates, the City is not required to demonstrate that
unappropriated water is available in the source of supply before the Commission may
grant Application. TEX. WATER CODE ANN. § 11.134(b)(2) and 30 TAC § 297.41(a)(2).

The Application is administratively complete, was accompanied by all required fees, and
was properly noticed pursuant to 30 TAC § 295.158 and therefore complies with 30 TAC
§ 297.41(ay1).

The City will beneficially use water diverted pursuant to the terms and conditions of the
1318C Draft Amendment, and the amendments made therein are not detrimental to the
public welfare.  TEX. WATER CODE ANN. § 11.134(b)3)(A) and 30 TAC §
297.41(a)(3)(A).

The terms and conditions of the 1318C Draft Amendment will not cause an adverse
impact on other water right holders or the environment of the stream of greater magnitude
than under circumstances in which COA 14-1318 was fully exercised according to its
terms and conditions as they existed before the change requested in the Application, and
thus will not impair existing water rights or vested riparian rights. TEX. WATER CODE
ANN. § 11.134(b)(3)(B) and 30 TAC § 297.41(2)(3)(B).

The terms and conditions of the 1318C Draft Amendment are not detrimental to the
public welfare,  TeEX. WATER CODE ANN. § 11.134(b)(3XNC) and 30 TAC §
297.41(a)3)(C).

10
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The amendment requested in the Application and proposed in the 1318C Draft
Amendment will not adversely affect instream flows, fish and wildlife habitat, water
quality, or existing groundwater resources or groundwater recharge. TEX., WATER CODE

ANN. § 11.134(0)(3)(D) and 30 TAC § 297.41(2)(3)(D).

The amendment requested in the Application and proposed in the 1318C Draft
Amendment would address a water supply need in a manner that is consistent with the
State water plan and the approved Region F Regional Water Plan. TEX. WATER CODE
ANN, § 11.134(b)}3)E) and 30 TAC § 297.41(a)(3KE).

The City will use reasonable diligence to avoid waste and encourage the use of practices,
techniques, and technologies designed to reduce the consumption of water, reduce the -
loss or waste of water, and improve the efficiency in the use of water. TEX. WATER CODE
ANN. § 11.134(b}4) and 30 TAC § 297.41(a)(4).

The City has completed and returned all TWDB groundwater and surface water use
surveys undertaken by the TWDB since September 1, 2001, 30 TAC § 297.41(a)(5).

As of the date that Application was deemed administratively complete, and since that
time, the Reservoir and the City are each wholly within a region subject to a regional

water plan that has been approved in accordance with TEX. WATER CODE
ANN. § 16.053(1).

Pursuant to the terms and conditions of the 1318C Draft Amendment, the amended
certificate would authorize the municipal use of State water in a region that has an
approved regional water plan in accordance with TEX. WATER CODE ANN. § 16.053(i).

The City has demonstrated that the Application satisfies each applicable statutory and
regulatory requirement.

The evidence admitted in this case supports granting the Application and issuing the
1318C Draft Amendment.

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY THAT:

The Application be approved in accordance with the attached Draft Amendment.
The Chief Clerk of the Commission will forward a copy of this Order and attached Draft

Amendment to all parties and, subject to the filing of motions for rehearing, issue the
attached Draft Amendment.

11



3. If any provision, sentence, clause, or phrase of this Order is for any reason held to be
invalid, the invalidity of any portion shall not affect the validity of the remaining portions
of the Order. ' :

4. The effective date of this Order is the date the Order is final, as provided by 30 TAC
§ 80.273 and Tex. Gov’T CODE ANN. § 2001.144.

[ssue Date:

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Bryan W. Shaw, Ph.D., Chairman

12



ATTACHMENT -

Trxas COMMISSION ON ENVIRONMENTAL QUALITY

AMENDMENT TO
- CERTTFICATE OF ADTUDICATION

CERTFICATENO. 14-1318C

’ TYPE: 11,122
Owner: San Angelo Water Supply " Address: ‘P.D‘ Box 1928
Corperation San Angelo, Texas 76502
cues | April3,2006 S — |
Purpose: Mrmicipal aln'd‘ ' T Counmty: Tom Gresn

Agricuttma) (Irrigation)
Wetereourse:  Middle Concho River, Spring ‘ Watsrshed: Colorad.o River Basin
Cresk, ané South Concho River, '
- Tribireriss of the Colorado River
WHEREAS, Certificate of Adjudication No, 14-1318 authorizes the Owmer to divert and use net
" 3o exceed 25,000 acre-fest of water per veer from Twin Buxtes Reservol on the Middle Concho River,
Spring Creek, znd the Seuth Conshe River for agricuifural purposes 1o imigate 13,000 aores of jand
within the ‘bounderies of Tom Green County Warer Control znd Imyprovement District No, 1; znd

WIEREAS, Owper b eiso authorized to divert and use not 1 exceed 29,000 ecre-fest of water
per year from Twin Butiss Reservor for municipal purposes; and :

WHEREAS, fhe tirpe priority of this water right is May 6,°185%; znd
WHEREAS, Certificate of Adindication No. 14-1318 contains multple special conditons; and

. WHEREAS, Special Copditicn 5.0, of fhe Certificate states thet & copdult shall be comstrueted 1o
the aforesaid dam with the inlet at elevation 1,885.00 feet above rnear sea level, having ap opening of not
less than fve feet in diametsr and equipped with a regnlating gate for the purpose of permitting the free
pessage of the normal flow through the dem &t all tmes and the passage o those waters t© which the
Cornmission may determine lower appropriators ars entitied; and '

© WHEREAS, on March 30, 2005, the Gwner submitted zn application 10 amend Certificare of
Adiudioation Mo, 14-1318 in order to modify Special Condition 5.0, % rTeed “e conduft snall be
consmucted in the zforsmentionsd dam with the inlet &t elevation 1,825 feet above mean ser jevel
heving mp opening of not less thean five feet in dizmeter and equipped with & regWaing gate. Certificete
nolder shall permit and provide for the free passage of wflows Twin Buttes Reservoir through the
condult in amounis 1o which Jower appropriztors gre entitied as determined by the Watermaster or the
commission besed on streamflow gagss Jocaied On UPSTRET WELETTOUTSES that the Watermaster or the
commissian considers approprizte for making such determinations™,; ant

Orlginal Zefifys
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. W PIEREAS-, the Texas Commission en Bnvironmental Quality finds that Jurisdietion over the
zm‘ol:f*a.mn is established,; and

WHEREAS, this amendment, if granted, 18 subject 1o requirements and orders of the Concho
W atermaster; aud :

_ WHEREAS, the Executive Director reccmimends- the Commission  grant Certificate of
‘Adiudication No. 14-1318C if Special Condition 5.C. is modified 1o read “A concuit shall be eopsiricied
in the aforementioned dem with the imiet at slevetion 1,885.0 feet ehove mean ges level, heving &
opening of ot less fhan five feet in diameter mnd uﬂﬂleﬂd with & regulating pebs. Owner shell permit fhis
free presage of imflows through Twin Buttes Reservoir vie The conduit es reguired b}; Special Conidition
n.C. of Certificats of Adjudication No. 14-1318C, amd in such amounts as deteprined by foe Watsmﬂstﬂ.
or fne Execttive Trirector for Aownstreatt water right holders end domestic and Hvestack ma.,rs"; aad-

W “‘ERE&A.S,'&R EKEG’..IH Ve DII‘&G‘ILD}' bi e.ccmmends rditions] 313 C'la.i BOndlﬁDﬂS be incinded 4o ’Cl'l‘*
pﬂrmﬁ' E.Bd

WEERBAS 'tb.e Ownar srm:m'tted e azoountmg pian._, the City of Sen ﬁngelo Piaier Pwﬁr.sf"
Aeeoprting Plan that includes 2 mathod for determining: mfic}ws ‘co Twm Ruttes Rassrvar' and

. . WHEREAS, review of the City of San Angelo Waier Rzgm‘s Aﬁcowﬁmg Plan has been conductad
by saff inchuimg fie Conche Webermpster and 1t 5 egreed that the plan Will servé do clearly define »
diversion prodess for the City and will givs the Watermester the ability to edjust for passﬂzlﬁ effests mtue‘

© Syatem, xmd : ; - .
. WHEREAS, 'the Exeguiive Direptor recommends fat the existing accounting ples Be mcamed
furter by fhe Wetermeaster a8 nseded {0 mco‘uora.ta Ty addrhun& aucom:mng reqmrﬂmﬂnts netegsary o
ensire em"wn‘r afministretion of walsr TIgHIE and " :

WEEREAS, fc:rty-féiir (44) comtesied case Dearing requests have Begn reveived; and -

WHEREAS, fhe Commmission has compiied with the regriiremsnts of the Teias Water Code
(TWC) and Raies of the Texas Cummzsswn az Envir OIInETA] Qua_rfv in 1ssmn=f this amsndmpn‘f

3\'¥C}W THEMQRE this amﬂndmﬂn* i Cemﬁ cate of Adjudication Nc 14—1318 fesipnated

Cerfificate of Adudication Ne. 74—1318(3 1t issued to Sm Angalo Wetsr Supply Cozpo"a.non sibgect 10
fbD following terms and conditions:

1. DONSERVAT]ON

Ownar shali implement waer sonserviion plans that provide for the wtilization o * those
’ man"es e ..hnmuns and technojogiss ihai redide or maintain the ct:msnmmmn of water,

pnvsn' ot Teduce the loss oF welsts of meintein or improve the efficiency in’ the usé of
water, inorease the recycling and reide of watst, or prevent fhe poliution of water, so that
B ‘warer guppiy 1 made zvailatie for future use’ ar alternative uses. Such plans shall
" include 2 requiremezt thet in evary wholssale watsr comtract entered 1o, on or.efisr the
e"‘rvc’twn date of this amendmeit incinding any.contrast extension of renevwel, fid eack
successive whalessle customer develop end mplement comservation measurss. I e

Page2of 5
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customer intends To resell the warer, then the contract for resele of the water must have
water conservation requirements so thai each successive wholesale customer in the resale
of the warer shall be required to implement water conservaiion meesures,

SE

A

e

1AL CONDITIONS

Owner shall mstall mezsuring devices which accounts for, witiin 5% ascuracy,

the quentity of water -divertsd at emob diversion point Owner shall allow
representatives of fhe TCEQ Concho Watermester rezsonable accsss 1o foe
property to inspect fne measuring d=vice. .

In Ben of Speciel Condition 5.C. in Certficate of Adjudication No, 141318,

Special Condition §,C. now states that a conduit  shall be constracted i the
afarementioned dam with the inlet at elevafion 1,885.0 feet zbove mesn S22
level heving an opening of mot less fham five feel in diameter and equipped
with a regulating gate. Owper shall permit for the free pessage of inflows

+hrongh Twin Buttes Reservoir via the condnit &5 required by Special Condifion

20 of Certficate of Adjudication No, 14-1318C, and in such amoumts as ‘
determimed by the Wetermaster o7 the Executive Diecior Jor downstream waler
right holders end domestic and Evestock users.

&r shell only store water in accordance with the Cizy of Son Angelo Waer
Rights Accounting Plan. Ovmer shall maimtam electomic records (in spreadsheet
or database fommet) of the accounting plan and shall submit fhem o the

Executive Dirsctor upbn Teguest

The City of San Angele Water Rights Accounting Plzn may be modified at any
time by the Watsrmaster or the Executive ] irector ip purstance of ther SELory .
Guties mmdsr Chapter 11 of the Texes Water Cods, with prior notice 1o the Owar,
¥ &ny modifications are desmed DECESSATY. Shoud the accounting pian be
modified, the modified accounting plen will supersete the accounting plen that
was in effect prior to the modificanons.

This apendment is issued contingent upan the Owner's maintenance of and
compliznce with the City of San Angelo Water Rights Accounting Plan. Any
modifications o the City of San Angelo Wmer Rights Aceoring Plan shall be
approved by Watermaster of epy Other Eyeourive Directar staff. Amy
modification of the plen that chenges the Certificate 127705 LS be in the form of
an amendment to the Certificare. Showid the Ownerl fzil 1o maintain the
secounting plan or notfy the Executve Dirsctor of any modifications w the plan,
Crwner shall immediately cease diversion operatiom and efther apply to amend
+he certificate, or volunterily Torfel this arnendment ¥ Owney Tails to mend the
accouming plen or forfeit this smendment, the Commission mey bsgin
procesdings 1o capeel the amendment The Commission shall be noted
immediatsly by the Owner upon modification of the zccountng plen ad
provided with copiss of the aporopriate documents effectuatng such changes.
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Owner shall emsure that the USGS sweam gagss, 08128000, 08128400,
08130700, and 08131400, refersncsd in the accomnting p}zm m Special Condition
2.C: gbove and used m detenmining the nflow mto Twin Buties Reservelr, be
naintzined throngh the owders existing portrastual arrangement with the U.8.
Geologieal S ey (USGS) or ancther owner of the pages: Shonld owner fail to
snsure ’:nrown owner's comiractual arrangement with the USGS, or another
owner of the gages, that the gages are ddecnately meintained es necessary to

- uumply with the eccounting plan, m Ccmmzssmn mey bawm enforeement
mouauumgs B,gams‘f 'Ehe owher. . - .

-

L2 Authorization harsm 18 sumsct “fo! th"e continged compliance with Special
Copftion 2.F. abgve. Should -the’ gages tsed ip fhe accoudting plan become
inoperabis, Owmer sl i cfiately oty the Commission, and submit en
imtsfim ﬂtemmve plag for calchlating imflow in Twin Buites Reservor dwing -

. the periad while the gages are tuopsrable, Withie 20 days following the initial
notee fo the Commission of moperable gegss, Ownoer shell submit to the

¢ . Gommission aplanand schadule for sither foily restoring the inopereble gages or
- uging different vagés for chletilating mﬂtrws 1zt Twiii Buttes Reservoir. Shonld
' ‘!uxﬁaran“ £ages be figsd, Owrisr shall, Seithin 10 aays develop and submit &
. Tevisidn the Cﬁiy 8 Scn Angelo Water .Rzgizts Atcounting Plem | mcorpo*aunv
“the hew geges #nd s’ --Cammmmcn ‘¢hell by aravmad with copies of fhe

Epproptiste rlocumsnts effeoting sush chang;ﬂs

_F

M. In erder to provide sufficient flows for fhe méintenanes of instresm uses, the

.- Dwaer dhell paes gl inflows infp Twin Buttes Reseryolr necessary to mafntain -
. sweamflow 2t the Leks Naswortyy dem oufisf equal to or exceeding the
" folidwing velues m cumcs fost por second: |

et | Mar | Apr | May | Jupn {Jw | Ave | Sep | Ot | Mov | Dec

liam | _
0.9 m i'? 1 13 23 123 "1.,7 113 117 113 113 i
1 " Owner shall centam ’cha Cmcho ‘War stey pri'ar to diversion of the enfhorized
Water

THis amendment ig issued subjectin 211 terms, condrtions, and pm\ﬁs'ions contained in Cerfificate
of Aajudscanon Ne. 141378, as amended, exeept zs specificalty amended hersin.

© This smendment it izgned subiect 1o al'f superior ant semior water riglr‘ts m the Colorado River
- Basim. | ' ‘ '

Opmet acrees 0 be bound by the terms, condifions, and urowsmns contiined hereln and such
agresment is & vopdition precedent to the ora“tmg of thig amendiert.

AJl uther inatters recuﬂstad in the a*apncatscn which gre net spec I’Iy gramted by this
athendrnent are d=‘med
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This amendment is issued subject 1o the Rules of the Texzs Commission on Environmental
. Lo der 1a e 8] T " ) oBg EXernise “he 128100,
Quality znd To the right of contmuIng Supervision of State water rasouress exertised by the Comms
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