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Applicant IPA Coleto Creek, LLC (“IPA” or “Applicat) files this Reply to
Exceptions and Brief in Support of Proposal for Ben (“PFD”) in reply to the exceptions
filed by protestants Sierra Club, Environmentaldéhsie Fund, Inc. (“‘EDF”), Citizens for a Clean
Environment (“CCE”) (collectively, the “Protestatjt@nd the Executive Director of the Texas
Commission on Environmental Quality (“TCEQ” or th€&ommission”). For the reasons set
forth below, IPA respectfully urges the Commissitm adopt Administrative Law Judges
(“ALJs”) William Newchurch and Richard Wilfong’s Bposed Order and to approve IPA’s
application and issue Permit Nos. 83778, PSD-TX81khd HAP-18 with the ALJS’ proposed

revision and the conforming revision recommendethieyExecutive Director.
l. Introduction

This matter involves a preconstruction air quatieymit application filed by IPA
seeking authorization to construct a new pulverizeal-fired electric generating unit and related

facilities at IPA’s existing Coleto Creek Powert&ia in Goliad County.

IPA submitted an initial application to the TCEQekimg state air quality and
federal Prevention of Significant Deterioration $P”) permits on January 4, 2008, and
supplemented that initial application to seek adfldaus Air Pollutant (“HAP”) Major Source
permit on June 28, 2008 (collectively, the “Apptioa”), to construct the new Coleto Creek
Unit 2 (“CC2"). The Executive Director declaredetApplication to be administratively
complete on January 15, 2008, and declared theidgtigin to be technically complete on
November 25, 2008, when he rendered his prelimidagysion to approve the Application. On
November 25, 2008, the Executive Director alsoadsDraft Permit Nos. 83778, PSD-TX-1118,
and HAP-18 (collectively, the “Draft Permit”). Th&xecutive Director transmitted his Response
to Public Comments and rendered his final decismapprove the Application and issue the
Draft Permit on April 1, 2009. As described in tReeliminary Determination Summary, the
Executive Director’s favorable review of the Apptimn was generally based on his conclusion
that the CC2 project facilities will employ besta#lable control technology (“BACT”), that
IPA’s air quality analysis demonstrated that the2C@roject emissions will comply with
applicable air quality standards and be proteativihe public health and property, and that the
CC2 project facilities will employ case-by-case imaxm achievable control technology
(“MACT").
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IPA requested direct referral of the Application tbhe State Office of
Administrative Hearings (“SOAH”), where it was d@&t&d for contested case hearing before
ALJs Newchurch and Wilfong under SOAH Docket No281®-2045.

IPA filed its direct testimony and exhibits on Awgu 4, 2009. Michael Fields,
Director of Project Development for IPA, introductiie CC2 project and detailed how the
Application complied with TCEQ rules and how TCE@tefmined the Application to be
administratively and technically complete. Thefieed testimony and exhibits of IPA witnesses
Robert Fraser, QEP, Peter Belmonte, P.E., and Relbskluggins, P.E., as well as their
testimony during the October 2009 hearing on theitmjeconfirm the TCEQ Executive
Director’s conclusion that the emissions limitasogstablished for the CC2 project facilities in
the Draft Permit meet existing regulatory requiratseand satisfy BACT and case-by-case
MACT. Similarly, the testimony of IPA witness BnaStormwind confirms that the air
dispersion modeling conducted for purposes of tppliation is reliable and consistent with
State and federal regulatory requirements, and dstraies that the CC2 project will not cause
or contribute to a violation of a National AmbieAir Quality Standard (“NAAQS”). The
testimony of the witnesses for the Executive Doeain these issues, Sean O'Brien and Dan
Schultz, supports the Executive Director’s revieimhe Application and the approval of the

Application on these issues.

IPA’s prefiled case also included the direct testim of Dennis McNally
regarding the photochemical modeling analysis katMcNally performed for IPA to evaluate
the potential ozone impacts of the CC2 project. il8VHPA’s Application satisfied the ozone
evaluation screening techniques established bixteeutive Director for air permits without the
need for any other work, Mr. McNally’s photochentioaodeling analysis further demonstrated
that CC2 would not cause or contribute to an exaeeel of the 8-hour ozone NAAQS at any

regulatory monitoring site in Texas.

With respect to the state health effects review,pacty offered evidence to
contradict the determination of the Executive Dioes witness Dr. Jong-Song Lee or IPA’s
witness Dr. Thomas Dydek that the predicted maxinofiaproperty impacts of pollutants from
the proposed CC2 project and existing Coleto CRmker Station do not exceed levels that are

protective of the health and property of the publiche only disputed issue with respect to the
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state health effects review involved EDF’s witnassessertion that the Application was not
complete because it did not properly submit certamproperty” modeling results to TCEQ.
TCEQ guidance directs applicants to limit the sthealth effects review to off-property
receptors. Despite that guidance, IPA modeledropgrty impacts and properly submitted the
on-property modeling results to TCEQ for review.s Atated in the Executive Director’s
Exceptions to the PFD, Dr. Lee evaluated the ompgnty modeling results and concluded that
the predicted concentrations are acceptable. KeeuEive Director supports the ALJs’ ultimate
conclusion that the CC2 project will not resultuiverse health effects.

The PFD includes a thorough analysis of the evided the parties’ arguments
for the disputed issues in this matter. ALJs Nawch and Wilfong found the testimony of
IPA’s expert witnesses regarding BACT and MACT esiune rates credible and persuasive,
though the ALJs proposed a slight reduction inBAET emission rate for total PM/P based
on the total PM/Pb BACT determination made in the Commission’s Decerrild, 2009 Order
in the NRG Texas Power LLC Limestone Unit 3 matt#tA can commit to operate the state-of-
the-art emissions controls planned for CC2 in a mearthat will achieve the lower total
PM/PMo emission limit proposed by the ALJs. Protestaetr@ Club’s and EDF’s exceptions
attack the BACT methodology long employed by theedtive Director and upheld by the
Commission time and time again. Moreover, Sieri@gbGnd EDF ignore the evidence in the
record demonstrating that the BACT determination @C2 satisfies both state ariederal
definitions of BACT.

Sierra Club and EDF except to the ALJS’ decisioh tmorequire a continuous
emissions monitoring system (“CEMS”) for particelanatter (“PM”) for CC2, despite EPA’s
refusal to require CEMS as part of its recent amends to the applicable federal New Source
Performance Standard (“NSPS”) Subpart Da and tbegrezed reliability concerns associated
with PM CEMS. The initial and periodic stack tegti along with the Draft Permit’s required
continuous PM control device monitoring under thenfpliance Assurance Monitoring
(“CAM”) plan, ongoing PM emissions calculations bdsn heat input and continuous opacity
monitoring, will provide ample and continuous vigation of IPA’'s compliance with the PM

emission limits imposed on CC2.
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ALJs Newchurch and Wilfong found IPA’s emissiongcoéations and modeling
reliable. Similar to BACT, Sierra Club’s except®onvith respect to IPA’s air dispersion
modeling are properly characterized as attackshenntodeling methodologies developed and
supported by the Executive Director's experienceddaspersion modeling team. Protestant
EDF excepts to the ALJs’ conclusion regarding tbgage roughness determination for the
Coleto Creek Station, despite overwhelming evideéadbe contrary. As explained by witnesses
for both IPA and the Executive Director during thearing on the merits, the model inputs and
modeling techniques challenged by the protestargsvalid and reliable. [IPA’s audited and
approved modeling provides conservative estimatéseoCC2 project’s air quality impacts, and
demonstrates that the emissions from the CC2 grejificnot cause or contribute to a condition
of air pollution and will be protective of publiealth and physical property. The ALJs shared
the conclusion of Dr. Dydek and Dr. Lee that the2Qfoject would be protective of the public
health and physical property.

Likewise, CCE’s exceptions to the ALJsS’ conclusiobased on the ozone
analyses performed in support of the Applicatiorstriail. The two independent ozone analyses
IPA conducted in support of the Application représeeasonable methods to evaluate whether
the project would result in a significant impactdrone concentrations, which the evidence in

the record show are trending lower in this region.

The ALJs correctly concluded that the record irs tmatter overwhelmingly
demonstrates that the Application satisfies aliustay and regulatory requirements for issuance
of the Draft Permit. IPA respectfully requeststtttie Commission issue an Order approving
IPA’s Application and directing the issuance of Auality Permit Nos. 83778, PSD-TX-1118
and HAP-18, with the ALJs’ proposed revision and tonforming revision recommended by

the Executive Director, that will authorize constran of the CC2 project.

IPA’s Reply to Exceptions and Brief in Support afbposal for Decision will
address the issues and the other parties’ exceptiorthe order that ALJs Newchurch and
Wilfong address the issues in the PFD. IPA alsorporates by reference its Closing Brief and
Brief in Reply to Closing Arguments in the evenattthe Commissioners are interested in more

details of the overwhelming evidence in the recrgporting the Application.
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I. The ALJs have properly applied the law governing tle Application.

The ALJs have properly characterized the role défal law in this proceeding,
and have properly applied the legal requirementeigong the Application.

A. The ALJs followed appropriate Commission precedentin identifying the
applicable BACT requirements for the Application.

The ALJs upheld the BACT determinations made bykkecutive Director, with
one exception: as noted above, the ALJs propasdowter the total PM/PM emission limit
from 0.032 Ib/MMBtu to 0.025 Ib/MMBtu, based on tBACT emission rate included in the
PSD permit that the Commission issued for Limestbdhet 3, another coal-fired electric
generating unit, immediately prior to the closet@ record in this matter. PFD at 30. Applicant
is willing to accept this amended limit. While thAéJs recommended that change to the total
PM/PM;p BACT emission limit, they found that past Commissideterminations resolve any
concerns raised by the protestants about the HxecWirector's BACT review of the
Application, and concluded that the BACT analys fCC2 satisfies applicable legal
requirements. PFD at 37.

The record in this matter overwhelmingly suppoite tExecutive Director's
BACT determination for CC2, as modified by the ALJ$he Protestants failed to identify a
demonstrated emission limit lower than those predosy IPA in this matter. Sierra Club’s
control technology expert witness Dr. Ron Sahu edgior lower BACT emission rates based on
unreliable data that was properly discounted byAhds. Lacking persuasive evidence that
lower BACT emission limits are required for CC2ptestants Sierra Club and EDF now attack

TCEQ'’s methodology for conducting a BACT review.
1. The ALJs properly applied Texas law.

Protestants Sierra Club and EDF argue that the T@&E@quired to apply the
federal definition of BACT found in the Texas SHhd that the Executive Director must adhere
to EPA policies and methodologies in conducting BA@views. The ALJs, however, correctly
state that TCEQ must follow its own rules for pwees of determining whether the Application
shall be granted. Bxas WATER CoDE 8§ 5.103(c); PFD at 9. As a result, the evaluatibiPA’s
compliance with applicable legal requirements isdobon TCEQ definitions and TCEQ’s three-

tier methodology for conducting a BACT review. TA&Js are also correct in stating that
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SOAH is not a reviewing court, but rather applibse tules of the TCEQ and the TCEQ'’s
interpretations of those rules in preparing a PIFBPD at 9. Finally, the ALJs correctly note that

there is a difference between a legal requireraadta methodologgot found in statute or rule.

EPA policies, such as the federal “top-down” metilogy for identifying BACT, or specific

precedent of EPA’s Environmental Appeals Board (B2A fall within this category. EAB has
confirmed this distinction, holding that EPA’s tdpwn methodology — still in draft form —
does not have binding legal effect, even in dekgjadreas. See, e.g., In re Prairie State
Generating Co.PSD Appeal No. 05-05, at 26 (EAB 2006) (Order Dagyreview).

2. IPA’s BACT demonstration satisfied the applicable tte
requirements and federal requirements.

Protestants Sierra Club and EDF except to the RIFguing that the ALJs have
failed to employ the federal BACT definition anchtiihe TCEQ is obligated to adhere to EPA’s
“top-down” methodology in establishing BACT. Whilee ALJs evaluated IPA’'s compliance
with Texas law and Texas rules, the record intaster demonstrates that IPA’s BACT analysis
considered both the TCEQ arPA definitions of BACT, and that IPA followed othe
TCEQ'’s three-tier methodology anihe EPA’s top-down methodology. This was firmly
established in Mr. Fraser’s testimony detailing BACT analysis performed for CC2, and in the
Application itself. Applicant's Ex. 21 at 17:6-2@& (R. Fraser); Applicant's Ex. 3 at IPA
0000052-81 (Application). As Mr. Fraser testifiéth the case of the Application for the CC2
project, [EPA] top-down BACT guidance was considere addition tothe TCEQ tiered BACT
evaluation approach.” Applicant’'s Ex. 21 at 19:Z5(R. Fraser) (emphasis added).

Despite the Protestant's generic attacks on TCE@E&nition of BACT,
substantial evidence demonstrates that TCEQ'sdtiapproach to BACT is equivalent to the
federal BACT definition. As the Executive Directstated in his Response to Comments on the
Application, TCEQ'’s three-tiered BACT approach caps the two fundamental concepts in the
Federal Clean Air Act (“FCAA") definition of BACT:first, the most stringent available control
technology (and associated emission limitationgvialuated; and second, if BACT is proposed
that is less than the most stringent availablegetheust be a case-specific demonstration why the
most stringent control is not selected. ExecutiMeector's Ex. ED-11 at 19 (Executive
Director's Response to Comments). By requiring #mplicant to evaluate all control
technologies in the EPA RACT/BACT/LAER Clearingheu6RBLC”), EPA’s National Coal
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Fired Utility Projects Spreadsheet, recently isspednits, and draft permits and applications for
similar coal power projects, the TCEQ’s BACT reguirents met the standards of the federal
BACT definition, regardless of whether that exacatfimition is part of the TCEQ'’s
preconstruction permitting rules in Chapter 116.

3. TCEQ’'s BACT methodology results in emissions limitsthat are as
stringent as EPA’s top-down approach.

Protestant EDF claims that a record demonstratiag IPA has followed federal
guidance “does not exist.” This is simply untrudoreover, as IPA’'s withess Mr. Fraser
testified, use of the federal definition of BACHffner than the Texas definition) would have no
impact on the BACT emission limits in the Applieati and would result in no different
outcome. He testified that the CC2 BACT evaluatfoansidered the top levels of control
approved by TCEQ for recent similar sources, peaeatvancements in control technology, as
well as a top-down analysis for each contaminaApplicant's Ex. 21 at 19:30-20:12 (R.
Fraser). Similarly, TCEQ expert Sean O’'Brien fesli that even if TCEQ's BACT
methodology is different than EPA’s approach, tHegth get to the same point.” Executive
Director's Ex. ED-1 at 11:27-31 (S. O'Brien). SerClub’s own witness, Dr. Ron Sahu,
testified that “[i]t is my opinion that either thop-Down Methodology or Texas’s Three Tier
Methodology, applied correctly, should producegshme BACT outcome.” EDF Ex. 1 at 72:19-
21 (R. Sahu). Thus, whether the federal or stppgaach is used, IPA’s emissions limitations

represent BACT.

The Protestants have not specifically allegedalene established, how a change
to the TCEQ's current BACT definition changes th&a@® analysis for CC2. In fact, Sierra
Club’s general critiques of TCEQ’s BACT methodolage not consistent with Dr. Sahu’s own
statements regarding the equivalency of the TCEQEPA approaches. The language used in
Texas’ BACT definitions, and EPA’s approval or ¢ipeoval of that definition, would not affect
the ultimate outcome of IPA’s BACT analysis.

4. EPA did not challenge the TCEQ’s BACT methodology odefinition
in its comments on the Application

Protestant Sierra Club included as an attachmetsg exceptions a March 1, 2010

letter that EPA submitted to TCEQ, commenting oroppsed changes to the TCEQ
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preconstruction permitting rules relating to thdirdgéon of BACT. The record closed in this

matter on December 11, 2009. The March 1, 2010 ERér is outside the record in this matter
and not relevant for the Commission’s determinatidrwhether IPA satisfied the applicable
requirement to employ BACT. IPA objects to Sigdlab’s introduction of a document prepared
after the record closed in this matter and movesttike the attachment to Sierra Club’s
exceptions. Moreover, a comment letter making gargatements about the TCEQ's BACT
methodology is wholly unpersuasive when the regorthis matter includes a comment letter
that EPA filed_on this specific permin which EPA_did noobject to the BACT definition or

methodology that TCEQ employed in its review of faplication. Applicant's Ex. 38 (EPA
Comments on Application and Draft Permit (Dec. 3008)).

The Protestants’ exceptions regarding the appkcdACT requirements are
inconsistent with Commission precedent and altagetimpersuasive given the evidence in the
record demonstrating that the BACT determination@€2 satisfies both the state afedleral
definitions of BACT. The Protestants’ exceptiomstbis topic should be overruled.

B. The ALJs correctly found that greenhouse gases anchrbon dioxide are not
subject to regulation under the TCAA or FCAA.

The Judges properly excluded evidence regardinigooadioxide (*CQ”) and
greenhouse gases (“GHGs”) in this matter and ctiyrdound that CQ is not subject to
regulation under the Texas Clean Air Act (“TCAAY the FCAA. PFD at 26.

1. COz is not a regulated pollutant under federal law.

Emissions of C@and other GHGs remain beyond the scope of PS2wefor
air quality permits, such as the permit at issue higecause they are not “subject to regulation”
under the FCAA. Contrary to EDF’s claim, Massachusetts v. ERghe U.S. Supreme Court
did not declare C@a regulated pollutant. 549 U.S. 497 (2007). Batthe Court merely held
that certain GHGs, including GQare “air pollutants” under the FCAA and that EBwrefore
has the authority to regulate GHGs. Importantywéver, the Court stopped short of ordering
EPA to begin regulating GHGs. Instead, the opirdoected EPA to determine whether or not

L IPA incorporates herein its arguments regarding@8Hrom Applicant IPA Coleto Creek, LLC’s Object®to
Prefiled Testimony and Exhibits and its argumentgarding GHGs from Applicant IPA Coleto Creek, LEBrief
in Reply to Closing Arguments, and the ALJ’s Ortlier. 8 excluding testimony regarding GHGs from theard.
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GHGs endanger public health or welfare or to off@me reasonable explanation as to why
[EPA] cannot or will not exercise its discretion determine whether they do.ld. at 501.

Accordingly, the Supreme Court did not address tmdretGHGs are pollutants subject to
regulation under the FCAA. In fact, the opiniorggests that GHGs are in fact not “subject to
regulation” under the FCAA by observing that GHGaymremain unregulated depending on

EPA's future actions.

EPA has repeatedly confirmed that GHGs are notestlip regulation. In the
July 30, 2008 advance notice of proposed rulemakiiyPR”) on GHG regulation, EPA stated
that “CQ, is not a regulated pollutant under the [FCAA]” addcussed GHGs in terms of
potential future regulations. 73 Fed. Reg. 44404897-44400 (July 30, 2008) (Regulating
Greenhouse Gas Emissions Under the Clean Air AntNovember 2008, EPA’s Environmental
Appeals Board (“‘EAB”) ruled that EPA had discretibom determine what is considered a
pollutant “subject to regulation” under the FCAAydathat EPA had discretion not to include
CQO; limits in PSD permits.In the Matter of Deseret Power Electric CooRAB App. No. PSD
07-03 (EAB 2008) (In re Deseré).

In response to the EAB'th re Deseretdecision, former EPA Administrator
Johnson issued a memorandum in December 2008 afjrinat CQ is not currently “subject to
regulation” under the FCAA and that EPA does ngttate CQ in the PSD permitting program.
SeeMemorandum from Stephen L. Johnson, Administrd&®tA to Regional Administrators at
6-7 (Dec. 18, 2008) (“Johnson Memorandum”). EPAcusrently reconsidering the Johnson
Memorandum, but has expressed a preference to dldemame interpretation of “subject to
regulation.” 74 Fed. Reg. 51,535 (Oct. 7, 200Redonsideration of Interpretation of
Regulations That Determine Pollutants Covered bg ffederal PSD Permit Progrgm
Furthermore, EPA declined Sierra Club’s requesitay the Johnson Memorandum during the

reconsideration, hence it remains the EPA’s intggtion. Id.

On October 27, 2009, EPA confirmed that GHGs aresoibject to regulation
under the FCAA, yet again, in tiroposed Prevention of Significant Deterioratiordahtle V
Greenhouse Gas Tailoring Rule74 Fed. Reg. 55,291 (Oct. 27, 2009) (the “PSofiag
Rule”). According to the Agency, “[c]urrently, EPdoes not consider GHG emissions to be

‘regulated NSR pollutants’ under the PSD programabee GHG emissions have not, thus far,
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been subject to regulation requiring control unitier CAA.” 1d. at 55,299. Finally, as recently
as December 7, 2009, EPA again confirmed that GRl@sot subject to regulation under the
FCAA. In the pre-publication version of EPA’s flrendangerment finding, EPA confirmed that
“it is EPA’s current position that these Final Fimgk do not make well-mixed greenhouse gases
“subject to regulation” for purposes of the CAA'eRention of Significant Deterioration (PSD)
and title V programs.”’Endangerment and Cause or Contribute Findings foeeBhouse Gases
Under Section 202(a) of the Clean Air ABre-Publication Version at 115, n.17 (Dec. 7,900
(“Endangerment Findings®. It remains current EPA policy that G® not regulated under the

PSD program.
2. CO; is not a regulated pollutant under state law.

The TCEQ does not and never has regulated GHGsr uhdeTCAA. As the
ALJs explain in the PFD, the TCEQ has no rules legig GHGs and has consistently declined
the ad hocregulation of CQ through the state preconstruction or PSD perngitpnograms.
PFD at 20. Sierra Club takes issue with both ef #LJs’ reasons for excluding evidence
concerning GHGs from the hearing. While ProtestaDF recognizes that TCEQ does not
regulate CQ emissions and other greenhouse gases, EDF ndesghasists that the TCAA
requires an analysis of IPA’'s GHG emissions. Haavefrotestants’ empty arguments ignore
the plain language of the TCAA and TCEQ regulati@msl the consistent policy of the

Commission.
a. The TCAA and TCEQ rules do not regulate GHGs.

The Texas Legislature has granted TCEQ the auyhtwitregulate C@ The
TCAA provides: “[c]onsistent with applicable fedetaw, the commission by rule maypntrol
air contaminants as necessary to protect againstrsel effects related to . . . climatic changes,
including global warming.” &x. HEALTH & SAFETY CoDE § 382.0205(3). The TCEQ has not
enacted any such rule. In fact, current TCEQ i@guis expressly exclude GQalong with
water, nitrogen, methane, ethane, noble gasesotgdr and oxygen from the definition of
“unauthorized emissions.” 30 Tex. Admin. Code (‘0°A 8§ 101.1(107). This means that

2 EPA’s final Endangerment Finding is currently sdijto challenge in the U.S. Court of Appeals Fer District of
Columbia Circuit. Numerous states, including that& of Texas on behalf of the TCEQ and a numbestioér
agencies, Alabama, and Virginia, in addition toradd swath of businesses, trade associations,nahutry filed
petitions for review.
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authorization is not required to emit €O Sierra Club turns the definition of “unauthodze
emissions” on its head by asserting that it sugpihi conclusion that GGs an air contaminant
in Texas law. However, if Sierra Club’s argumentaken literally, it would also follow that

water and oxygen are likewise “air contaminantjemrexas law.

Sierra Club also argues that Texas Health and s@mtle § 382.024 requires the
Commission to consider GHG emissions. Howeves thie does not apply to new permitting
matters. InGalveston Bay Conservation and Preservation Assiociav. Texas Air Control
Board the Austin Court of Appeals held that former Ai4.77-5 § 3.13 (the TCAA predecessor
to 8§ 382.024 requiring consideration of the soaia economic value of the source) “applies to
existing sources for air contaminants rather tliafuture sources seeking construction permits.”
586 S.W.2d 634, 640 (Tex. Civ. App.—Austin 1979jtwefused n.r.e.). More recently, in the
Sandy Creek contested case hearing, the ALJs egdludnether a new permit must consider the
factors set forth in § 382.024 and determined tbased on the Austin Court of Appeals
interpretation of the equivalent TCAA provisionjsttsection is not applicable to applications
requesting a new permit. Proposal for Decisionplisation of Sandy Creek Energy Associates,
L.P., for Air Quality Flexible Permit No. 70861, BSPermit No. PSD-TX-1039, SOAH Docket
No. 582-05-5612, TCEQ Docket No. 2005-0781-AIR &{(®ar. 8, 2006).

Because TCEQ regulations and the TCAA do not liBHG emissions and in
fact expressly exclude GQthere is no requirement under Texas law that Goexmission
consider CQ@emissions as part of the review of air qualitynpieapplications in Texas.

b. The Commission and Executive Director have consistdy
declined to regulate CQ.

Contrary to Sierra Club’s claim that the PFD “gtgssonflates” Commission
actions with Executive Director actions, TCEQ hatablished a clear pattern of declining to

regulate GHGs under TCAA permitting.

TCEQ has consistently declined to consider GHGgrior permitting decisions.
As recently as December 11, 2009, in the Final Ogtanting NRG Texas Power LLC’s
application for air permits to construct Limestddeit 3, another coal-fired electric generating
unit, the Commission recognized that “[c]arbon diexis not currently subject to regulation
under the Texas Clean Air Act and has not previohekn subject to regulation.” Tex. Comm’n
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on Envt'l Quality, Application of NRG Texas PoweLC, for State Air Quality Permit No.
79188, PSD Permit No. PSD-TX-1072, and HAP Perroit NIAP-14; TCEQ Docket Nos. 2007-
1820-AIR and 2008-1210-AIR; SOAH Docket Nos. 582d&51 and 582-08-4013, Finding No.
225 & Conclusion No. 24 (Dec. 11, 2009) (“Limestadait 3 Final Order”). In issuing its
Order, the Commission concluded that NRG was nquired to evaluate any impacts of
substances that are unregulated under the FCAAC&AT such as C@ Id. at Conclusion No.
25.

Prior to the Commission’s decision not to consid&G emission in the
Limestone Unit 3 Final Order, the Commission hackady established a clear pattern of
declining to regulate GHG emissions in air permgtmatters. In August 2000, the Commission
responded to a petition for rulemaking by declintogregulate C@ as a GHG. Executive
Director’'s Response to Public Comment, TCEQ PeAnpiplication No. 70492 & PSD-TX-1037
at 22 - 23 (filed May 20, 2005). In issuing an@ermit for the Sandy Creek Energy Station, the
TCEQ acknowledged that GQvould be emitted but determined that it is unrated, stating
that “[t]he proposed Station will emit some substmnthat are not regulated under the Texas or
Federal Clean Air acts, such as water vapor, retmpgnethane, ethane and carbon dioxide.”
Applicant’'s Ex. No. 26 at 36 (Sandy Creek Final €jd Protestants appealed TCEQ's final
order granting the permit to District Court, whiaffirmed; the Protestants then appealed to the
Texas Court of Appeals for the Seventh DistrictAatarillo. Blue Skies Alliance v. Tex.
Comm’n on Envt'l Quality283 S.W.3d 525, 528 (Tex. App.—Amatrillo Jan. 2009, no pet.).
The Court of Appeals affirmed the judgment beldd.

The exceptions filed by Sierra Club and EDF refatio GHGs should be

overruled.

[1I. The ALJs properly concluded that the Draft Permit will ensure compliance with the
PM emission limits governing Coleto Creek Unit 2 wihout PM CEMS.

The evidentiary record in this matter fully supgatte ALJS’ conclusion that IPA
should not be required to install a CEMS for PM.heTDraft Permit establishes a robust
combination of stack testing, emissions calcula@owl control device monitoring designed to

ensure compliance with the permit’s limits for PMhat fact, along with the additional bases for
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not mandating use of a PM CEMS cited in the PF[Ppsus the ALJs decision to endorse the
PM compliance demonstration methods set fortheénQraft Permit.

A. The Draft Permit establishes robust compliance demstration requirements
for PM.

The Draft Permit requires initial and ongoing arnstack testing to evaluate
compliance with the applicable filterable PM antatdPM/PM,o emissions limits. Executive
Director’'s Ex. ED-12 at SC 21 & 29.A (Draft Permitptack testing is expected to demonstrate
compliance with permit limits, including a compl@margin. Applicant’'s Ex. 84 at 30:19-20
(R. Fraser Rebuttal). Specifically, compliancehwtite Draft Permit’s total PM/Pid limit will
be measured using Appendix M, Methods 201A and 802ppendix A, Reference Method 5,
modified with a controlled condensate method, aifremtiMethod 202 approved or specified by
EPA, or other Method explicitly approved by TCE@xecutive Director's Ex. ED-12 at SC 22
(Draft Permit); Applicant’'s Ex. 83 at 17:3-12 (Rugbins Rebuttal). The Draft Permit also
requires, for a demonstration of ongoing compliawith the filterable PM and total PM/Piyl
emissions limits, that IPA calculate rolling 12-ntorannual emissions using emission factors
from the stack testing and monthly total heat iMpu€C2. Executive Director's Ex. ED-12 at
SC 29.D (Draft Permit).

The Draft Permit also establishes a detailed Canpé Assurance Monitoring
(“CAM”) plan for filterable and total PM that willlemonstrate continuous compliance with PM
emission limits between annual stack tests. ExezWirector's Ex. ED-12 at SC 29.E (Draft
Permit); Applicant’s Ex. 3 at IPA000088 - IPAO00O0@pplication). The fabric filters proposed
for CC2 are a passive control device, meaning thidlyvery effectively collect filterable PM
unless compromised due to bag failure or leakagecerditions that will be continuously
monitored under the CAM plan with bag leak detecta@quired by Permit Special Condition
29.E. Executive Director's Ex. ED-12 at SC 29.ErdfD Permit); Applicant's Ex. 3 at
IPAO00088 - IPAOO0090 (Application); Applicant's E84 at 41:22-25 (R. Fraser Rebuttal).
Continuous bag leak detectors can provide a didgnoslication of which compartment has
developed a leak, and in that regard are supari®™ CEMS, in that PM CEMS only measure
the filterable PM in the stack from all operatimghpartments. Applicant's Ex. 84 at 41:25-28
(R. Fraser Rebuttal). A PM CEMS, therefore, wobkl less sensitive to detection of a gas

bypass in an individual compartment, and would glevMPA with no indication of how to
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remedy the situation prior to exceedance of the RAElimitation. Applicant's Ex. 84
at 41:28-31 (R. Fraser Rebuttal). As confirmedHxgecutive Director’'s expert witness Sean
O'Brien —and the ALJs — “the bag leak detection bamed with the annual stack test for
particulate matter satisfies the requirement fontiomous monitoring.” 5 Tr. 1113:12-15
(S. O'Brien); PFD at 56.

B. The ALJs’ decision not to require PM CEMS is suppoted by the record.

Sierra Club challenges the bases for the ALJs'rdetation that the Draft Permit
requires continuous demonstration of compliancehmit a PM CEMS. Sierra Club’s
Exceptions at 12. However, an examination of g#eord upholds all of the reasons cited by the
ALJs. PFD at 50.

As noted by the ALJs, there is no federal regulat@quirement in the PSD
regulations or NSPS, or in any Texas rule, thatireg the installation of PM CEMS on CC2.
Applicant’'s Ex. 84 at 41:13-15 (R. Fraser). 5 Tt13:5-8 (S. O'Brien). Even Sierra Club’s
expert Dr. Armendariz agreed he could not “idenéifyy law or rule that requires IPA to install
any CEMS for any emissions at this boiler.” 4 880:5-8 (A. Armendariz). Additionally, PM
CEMS have not been typically required in PSD pesrfot similar sources. The TCEQ has not
required PM CEMS for any similar project. ApplitanEx. 3 at IPA0000368 (Letter from
Robert Fraser to Sean O’Brien, Feb. 3, 2009). di,dthere are fewer than a dozen systems
operating on coal plants, all of which were reqdiirga consent order or similar agreement.
Applicant’'s Ex. 3 at IPAO000368. Dr. Armendarianisielf admitted that “the only [operating
coal-fired power plants] I'm aware of have CEMSaasult of other legal or regulatory action.
| don’t know of any as a result of a PSD mattet.Tr. 832:5-7 (A. Armendariz).

The record also supports the “functional shortcgsincited by the ALJs in
rejecting PM CEMS. PFD at 50. PM CEMS measurg tilerable particulate (and are unable
to measure condensable R and do not differentiate the size fraction dtefiable particulate.
Applicant's Ex. 3 at IPA0000368; Applicant's Ex. & 41:18-22 (R. Fraser Rebuttal).
Additionally, there is no established relative aeay test audit (“RATA”) track record to ensure

that the data that is being measured is compligoedity data. Applicant's Ex. 83 at 13:3-9

% The Draft Permit also requires IPA to employ atiarous opacity monitoring system (“COMS”) to mamit
opacity from CC2. Executive Director’'s Ex. ED-123C 24 (Draft Permit).
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(R. Huggins Rebuttal). Dr. Armendariz acknowleddjeel problems with PM CEMS during the
hearing:

Q. Can you describe the reliability concerns that knaw of
with regard to the particulate matter CEMS?

A. Uh-huh. Particulate matter CEMS can be subject to
interference from gases. There can also be comassues
if the gases are patrticularly high in acid gas@bose are
the—so there are—yeah, there are issues with PM £EM
regarding corrosion. There are some issues ragardi
artifacts. Those are the ones I'm most primaniyaee of.

4 Tr. 83315-24 (A. Armendariz). Other state agesd¢iave declined to require PM CEMS due
to these reliability problems. For example, Nd@iwrolina declined to require PM CEMS on the
Cliffside plant because “PM CEMS technology is safficiently mature to rely on them for
compliance purposes.” Applicant’'s Cross Ex. 9 fg&etfrom North Carolina Department of
Environment and Natural Resources to EPA, Jan2@88). From a practical standpoint, there
are many problems with PM CEMS that make IPA’ cimossompliance demonstration
technology preferable. The Executive Director'sisien not to require PM CEMS, and the

ALJs’ endorsement of that decision, is well-growhde

Finally, Sierra Club argues that PM CEMS “must bepaosed after a proper
BACT review is conducted.” Sierra Club’s Excepsaat 13. Sierra Club’s argument reflects a
fundamental misunderstanding of the BACT reviewACH is anemission limitatiorbased on
the use of best available control technology. Agapit's Ex. 21 at 26:27 (R. Fraser). Elsewhere
in its exceptions, Sierra Club quotes the definitad BACT at 40 CFR § 52.21(b)(12), which
defines BACT as an emissions limitation. Sierraud® Exceptions at 10 (quoting
40 CFR § 52.21(b)(12)). BACT is not a compliancemdnstration; the BACT review
establishes an emission limit, and the permittumgparity establishes monitoring and compliance
demonstration requirements independently. A BA@View is not conducted in order to
identify appropriate monitoring, and the BACT revieoes not mandate the use of a particular

monitoring requirement.
C. EPA did not mandate PM CEMS for Coleto Creek Unit 2in its comments.

EDF cites EPA’s comments on the Draft Permit, inoFEPA states that TCEQ
should consider the use of PM CEMS for CC2. EDBEeptions at 7. As stated in the
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Executive Director's Response to Comments, the txex Director did just that: it considered
whether to require a CEMS for PM. The ExecutiveeDior ultimately concluded that PM
CEMS are not required to demonstrate continuousptiante with the PM emission limits
applicable to CC2, and that IPA will appropriateipnitor PM on a continuous basis with the
compliance demonstration methods established in Dheft Permit. Executive Director’s
Ex. ED-11 at 15 (Response to Comments). EPA didmamdate PM CEMS in its comments on
CC2. EPA identified PM CEMS as one potential aptior PM compliance demonstration, and
the Executive Director duly considered PM CEMS dgiits technical review of the Application.

Lacking any technical or legal basis to supporaiguments for PM CEMS, EDF
argues that, “if it is the intent of the public peipation process to issue the most
environmentally protective permit, then PM CEMS @ddde included.” EDF’s Exceptions at 8.
Public participation ensures that the public hasla in the permitting process. It ensures that
members of the public can comment on, and in the#ested case hearing context, present
evidence and legal argument on, whether the apigicsatisfies the applicable statutory and
regulatory requirements. Public participation does however, change the legal requirements
for issuance of a permit. Those requirements atabkshed in the FCAA, the TCAA, and
implementing regulations. Nowhere in those autlexriis a requirement that the TCEQ comply
with the vague standard of “most environmentallgtective permit” in issuing preconstruction
permits. EDF’s exceptions should be overruled ti@dCommission should uphold the ALJs’
and Executive Director’s decision not to require BEMS for CC2.

V. The ALJs’ conclusions regarding IPA’s air dispersian modeling are supported by
the record.

The record in this matter strongly supports the #AlLdetermination that the
modeling presented by IPA was conducted in accaelamth TCEQ and EPA policy and
guidance and represents a conservative predictidredCC2 project’s air quality impacts. That
modeling, which was audited by the Executive Dwecserved as the basis for the ALJS’

conclusion that the CC2 project will be protectdfghe public’s health and physical property.
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A. The ALJs properly dismissed CCE’s arguments regardig coal delivery by
truck.

The ALJs found that IPA had no obligation to evéduthe potential emissions
impacts of coal delivery by truck, stating thatyttfagree with IPA that it is beyond reason to
assume that IPA would be able to deliver coal eoRhcility by trucks or a combination of ships
and trucks.” PFD at 65. For that reason, anddasethe clear evidence in the record that IPA
has no intent to fire CC2 with coal delivered hycl, the ALJs found that there is no reason to
prohibit delivery of coal by truck in the permiPFD at 66. CCE is not persuaded, estimating
truck counts and time in a mathematical exercissuggport its argument that the application is
incomplete because truck delivery was not subge&ACT and air dispersion modeling review.
CCE’s Exceptions at 14.

CCE ignores the clear testimony in the record wihangues for an evaluation of
the emissions impacts associated with coal delibgriruck. IPA’s witness Mr. Fields testified
that, on one past occasion due to a rail interompéind the inability of Union Pacific to deliver
coal to the Coleto Creek Station, coal was tructedhe Coleto Creek Station from Corpus
Christi. 1 Tr. 109:23-110:21 (M. Fields). As Mrields explained, however, supplying the
9,000 tons per day of coal combusted by existingg Ualone would require 360 truck deliveries
per day. 6 Tr. 1443:4-7 (M. Fields). IPA did raculate emissions associated with the truck
delivery of coal, or model predicted impacts of theck delivery of coal to the Coleto Creek
Station, because such a scenario is “beyond réasdi.r. 1443:12 (M. Fields). [IPA did not
include an evaluation of the emissions impactsoal delivery for CC2 by truck because it does
not seek to authorize additional truck traffic toe delivery of coal to be fired in CC2 as part of

the Application.

The ALJs sensibly declined CCE’s suggestion touidel a permit provision
prohibiting the delivery of coal to the Coleto Ckegtation by truck, recognizing that IPA’s plan
to use rail to deliver CC2’s fuel “does not meaattbne or two trucks of coal might not need to
be delivered at some time for some unanticipatedae.” PFD at 66. CC2’s insistence on
permit language prohibiting any activity that hast meen subject to BACT and dispersion
modeling, no matter how unlikely, is no way to wrdan air quality permit. The ALJS’ rejection
of CCE’s arguments on this point is sound, and GG&ceptions should be overruled.
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B. IPA modeled worst-case meteorological conditions.

The meteorological data to be used as an inpuifadispersion modeling was a
topic of extensive expert witness testimony, asr&i€lub’s expert withess Camille Sears
challenged IPA’s expert witness Brian Stormwind®e wf preprocessed meteorological data
files that were supplied by TCEQ. IPA used theeurilogical data set recommended by the
TCEQ for conducting air dispersion modeling in @dliCounty. Applicant’s Ex. 28 at 20: 11-23
(B. Stormwind). The meteorological data files digip by the TCEQ were based on National
Weather Service (“NWS”) “observer” data that wadlextied by a trained NWS observer.
Applicant’'s Ex. 65 at 7: 26-29 (B. Stormwind). MS3ears advocates the use of data collected
more recently using the Automated Surface Obsentgtion (“ASOS”) system. After
weighing the evidence and hearing the testimorth@parties’ expert witnesses, the ALJs found
that the meteorological data that IPA used in itsdespersion modeling “complied with both
TCEQ'’s and EPA’s guidelines and was suitable fodeliog.” PFD at 81.

Sierra Club excepts to this conclusion, and pdimthe higher predicted impacts
generated by Ms. Sears’'s model runs to supporanggiment that “[tlhe very fact that a
meteorological data set shows increased impactspastrates that worst case conditions were
not modeled.” Sierra Club’s Exceptions at 14. sTisi simply not true. Sierra Club conflates

worst-case resultwith worst-case conditions

In setting up the model, IPA made a series of apsioms that result in the model
generating a conservative prediction of the maxinuffaproperty impacts. Significant elements

of conservatism include:

. conservative emissions calculations for Coleto Kr2eproject sources -- for
example, the off-property modeling assumes thatsgioms from the coal pile,
which are fugitive emissions directly affected bynevspeed, will be the same
during low wind speeds as during moderate wind dgee

. the model assumes that all sources are operatitigeat maximum allowable
emission rate at the same time, a situation thidhwi occur in practice; and

. the model assumes that this worst-case emissioasaso (.e. all sources
emitting simultaneously at maximum allowable enaesiates) occurs for every
hour in the five-year meteorological data set, enguthat worst-case emissions
occur at the worst-case meteorological conditions.
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Applicant’'s Ex. 28 at 25: 30-35; 47:22 - 48:7 (Ro®nwind). The modeling employed by IPA
ensured that worst-case conditiomsre modeled by assuming maximum emission ratessc
the site for five full years of meteorological datarhe extensive sample size (five years
multiplied by 8760 hours per year) and the modptediction of concentrations for every hour
over that five-year data set ensures that the mpalicts impacts during the meteorological

conditions that are most conducive to highest antbmpacts.

IPA does not dispute the fact that Ms. Sears’s modles using ASOS data
generated higher predicted impacts than the maded that IPA performed with the NWS
observer data supplied by TCEQ. IPA does dispgdwiever, that Ms. Sears’s higher predicted
impacts demonstrates that IPA did not model woaseaonditions. Mr. Stormwind’s testimony
addressed a number of concerns relating to theoudee ASOS data supported by Ms. Sears,
most notably:

. Wind speeds recorded with ASOS are truncated byl#te processor to the next
lower whole integer, which affects the accuracyhaf measurement and can bias

the wind speed data low — by over 20% — and hasigraficant effect and upward
bias on modeling results.

. The ASOS processor will classify a measurementvasigble wind” if wind
direction varies by more than 60 degrees during tthe@minute observation
period, which will cause the observation for thauhto be excluded from the
model and increase the number of missing hours.

. The NWS observer-based data used by IPA includedsarements down to
2 knots (approximately 1 meter per second), while minimum wind speed
reported by ASOS is 3 knots (1.54 meters per sgcond

Applicant’'s Ex. 65 at 7:12 - 8:9 & 10: 11-26 (B.o8hwind Rebuttal). Characteristics of the
ASOS data supported by Sierra Club and Ms. Seatsginerate higher predicted impacts, but
also call into question the reliability or accuramlythe model results, do not represent “worst-
case conditions.” IPA modeled worst-case conditiom accordance with EPA and TCEQ

policy, and Sierra Club’s exception on this poimbsld be overruled.

C. IPA complied with Commission policy in excluding hall road emissions from
short-term model runs.

IPA included road dust particulate matter emissiongs annual average P
preliminary impact analysis, in which it evaluatetiether the predicted annual P]Mmpacts
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from CC2 project sources exceed the applicableifgignt impact level (“SIL”). Applicant’s
Ex. 28 at 17:9-13 and 30:28-33 (B. Stormwind). I&&luded haul road emissions from the 24-
hour PMy preliminary impact analysis, however, in accordamdth the TCEQ’s Air Quality
Modeling Guidelines and Commission precedent. Ahds upheld this practice, concluding
“that Commission policy and precedent are cleaat #hort-term PM emissions from haul roads
are not reliable and should not be included intstesm (24-hour) air dispersion modeling. PFD
at 64. Sierra Club excepts to the ALJs' conclusegarding the modeling of short-term haul
road emissions. Sierra Club’s Exceptions at 1l4ecaBse the ALJS’ determination finds
technical support in the record and is groundedléar Commission policy, the Commission

should overrule Sierra Club’s exception.

As stated above, the TCEQ’s Air Quality Modelingi@alines direct applicants
to exclude haul road emissions from short-term rhoges. Applicant’'s Ex. 30 at p. 58 (TCEQ
Air Quality Modeling Guidelines). The same guidanis provided in a February 25, 2000
TCEQ memorandum from John Steib, then-Directorhef Air Permits Division, titled “Policy
on Road Emissions.” Applicant’s Ex. 33 at 1 (TCHE@eroffice Memorandum, Policy on Road
Emissions (2000)).

In addition to TCEQ guidance, the exclusion of plamad emissions is well-
settled before the Commission. Sierra Club madesime arguments challenging the exclusion
of haul road emissions from 24-hour Rvhodel runs in the NRG Texas Power LLC Limestone
Unit 3 matter, another SOAH contested case heaeiggrding the air quality permit applications
for a coal-fired electric generating unit. In thédune 2009 PFD, Administrative Law Judges
Craig Bennett and Tommy Broyles concluded, withardgto the exclusion of haul road
emissions, “the Commission’s adoption of this ppiE well-established and the ALJs have no
basis for disregarding it.” Applicant’s Cross HR at p. 75 (NRG Texas Power LLC PFD). On
December 9, 2009, the Commission voted 3-0 to iskaepermit and approve the modeling
demonstration that excluded haul road emissioma tie 24-hour NAAQS model runs. Finding

of Fact No. 55 in the Commission’s December 11,92B0hal Order reads, “[ulnder TCEQ's

modeling guidance, modeling of road dust is extjicexcluded for short-term averaging

permits” Limestone Unit 3 Final Order at 9 (emphasiset)d This finding is consistent with
the Commission’s prior orders in the Oak Grove {@0nd Sandy Creek (2006) contested case
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hearings. SeeApplicant’s Ex. 27 at 5 (Oak Grove Final Ordesge alscApplicant’s Ex. 26 at 5
(Sandy Creek Final Order).

D. The ALJs correctly concluded that IPA used medium srface roughness in
modeling ambient impacts around the Coleto Creek &tion.

The surface roughness of the Coleto Creek Statiamather model input that was
disputed in this matter. Surface roughness igaelto the height of obstacles to wind flow, and
is affected by topography, vegetation and building®©ther manmade structures that serve as
obstacles to wind flow across land. Applicant’s. at 21. 26-30 & 22: 12-23 (B.
Stormwind). The TCEQ has made available three sktsieteorological data for modeling
projects in Goliad County, and the applicant sslextmeteorological data set based on the
characteristics of the site to be modeled: whetherarea’s surface roughness is properly
classified as “low” - flat areas, “medium” - ruralburban areas, or “high” - urban/industrial
areas. Applicant’s Ex. 28 at 22: 16-19 (B. Stormdyj Applicant’'s Ex. 35 (TCEQ AERMOD
Training Guide).

IPA made both qualitative and quantitative surfemgghness determinations for
the Coleto Creek Station. All of IPA’s evaluatioosncluded that the Coleto Creek Station
should be classified as medium surface roughn&f-, based on the testimony of its withess
Arnold Srackangast, argues that the Coleto CreakioGt should be classified as low surface
roughness. After a lengthy review of the varioudace roughness determinations in the PFD,
the ALJs find Mr. Stormwind’s evaluation of the € Creek Station’s surface roughness
“more persuasive” and conclude that “IPA’'s modelipgpperly assumed that the surface

roughness was medium.” PFD at 90.

EDF excepts to the ALJs’ conclusion, challenging pinysical location on which
IPA centered its quantitative surface roughnessuatian performed with the AERSURFACE
program. EDF’s Exceptions at 9. As explainedha PFD, IPA set the center point of its
AERSURFACE evaluation in accordance with the apie AERSURFACE guidance, and the
record fully supports the ALJs’ conclusion to ughdfPA’s determination. EDF’s exception on

this point should be overruled.

IPA’s initial qualitative evaluation of the surfaceughness of the Coleto Creek

Station was performed in the summer of 2007, basetthe surface characteristics of the Station.
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2 Tr. 454: 14-21 (B. Stormwind). Mr. Stormwind nesithis evaluation prior to the release of the
AERSURFACE program. As Mr. Stormwind testifiedbJfsed on my review of the area of the
Station from satellite images and my visit to thati®n, the area is primarily a mixture of trees,
shrubs, grassland, water, buildings and facilityttires and residential land uses.” Applicant’s
Ex. 28 at 22: 19-22 (B. Stormwind). Mr. Stormwindncluded that the Coleto Creek Station
was properly classified as medium surface roughneggpplicant's Ex. 28 at 22:22 (B.
Stormwind). Mr. Stormwind contacted the TCEQ Agrmits Division prior to selecting the
meteorological data for the Coleto Creek Stationdeting, and TCEQ modeler and the
Executive Director’'s expert witness Dan Schultzawored at the time that the medium surface
roughness data set should be used for modelinGdheto Creek Unit 2 project. Applicant’s EXx.
65 at 23: 28-30 (B. Stormwind).

Both EDF and IPA performed quantitative surfacegtmess evaluations for the
Coleto Creek Station using the AERSURFACE programng the contested case hearing.
While IPA’'s AERSURFACE evaluations confirmed itsgerdetermination that the Station is
medium surface roughness, EDF generated AERSURF&SHTLs indicating that the Station’s
surface roughness should have been classified vas |&DF's and IPA’'s AERSURFACE
evaluations are presented on Applicant’s Exhibit 8& EDF’s first AERSURFACE evaluation
is invalid, as it was based on erroneous land cda&. 6 Tr. 1289:4-19 (B. Stormwind); 3 Tr.
707:19-714:6 (A. Srackangast). @ EDF corrected thedl| cover data for the second
AERSURFACE run that it presented during the heammgthe merits; however, improper

placement of the center point of the analysis ¢eertoneous results.

EPA’'s AERSURFACE User’'s Guide directs modelers se tthe center of the
site location” as the center point of the AERSUREAG@nalysis. EDF's Ex. 102 at 10.
(AERSURFACE User's Guide). The User’'s Guide alstens to the center point as the “site
center” and “the center of the study area.” EDEs 102 at 9, 10 (AERSURFACE User’s
Guide). Applicant’s Exhibit No. 99, an aerial pbgtaph of the Coleto Creek Station identifying
the locations of EDF’'s and IPA’'s AERSURFACE evailoatcenter points, clearly establishes
that IPA’s evaluation follows the direction of tRERSURFACE User's Guide. EDF, by
contrast, centered its AERSURFACE evaluation on@® stack, which is nowhere near the
center of the plant, and is not centered baseti®wdrious sources that will have an increase in

emissions from the CC2 project.
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Faced with Applicant’'s Exhibit No. 99's indisputabVisual evidence that IPA
properly identified “the center of the site locatiofor its AERSURFACE evaluation, EDF
challenges IPA’s evaluation because its centertpsifipollutant-specific” as the center of all
project sources that will emit PM, but neteryCC2 project pollutant. EDF’s Exceptions at 9.
EDF’'s argument is not grounded in the applicabled@uce. The AERSURFACE guidance
document directs applicants to use “the centehefsite location,” but does not specify that this
point is the center point for every pollutant frewvery project source. (Note that EDF argues for
an AERSURFACE center point that Mr. Srackangastim @valuations fail to satisfy.) Given
the locations of the various physical structured amissions sources that will be found on the
Coleto Creek Station following construction of C&& its associated facilities, IPA centered its
AERSURFACE study at an appropriate location thalesarly more centered on the site than the
point used by Mr. SrackangasBeeApplicant’'s Ex. 99. EDF’'s exceptions on this gashould
be overruled.

V. The ALJs correctly concluded that the CC2 project wvill not cause or contribute to
an exceedance of the NAAQS.

A. IPA has demonstrated that the CC2 project will notcause or contribute to an
exceedance of the Pk NAAQS

IPA demonstrated compliance with the PMNAAQS based on the P
Surrogate Policy. The PiSurrogate Policy, established by rule by EPA amkatedly upheld
by the Commission, allows an applicant to demotest@mpliance with PSD permitting
requirements for Pl — including the air dispersion modeling demonsgrathat a project will
not cause or contribute to a violation of the RNNAAQS — with a demonstration that the
project will not cause or contribute to a demorigira of the PMo NAAQS. The PMy
demonstration serves as a surrogate for & fPNemonstration. See Applicant's Ex. 27
(Memorandum from John Seitz to EPA Division Direstdnterim Implementation for New
Source Review Requirements for 2MOctober 23, 1997)); Applicant’s Ex. 28 (Memorandu
from Stephen Page to EPA Division Directoisyplementation of New Source Review

* EDF also excepts that the application should bsedeor remanded “because the evidence establishéshe
choice of center location greatly influences thdasie roughness determination and modeling.” EHXseptions
at 9. The fact that moving the center point offAEFRSURFACE evaluation can affect the results isspmcific to
this Application or to the CC2 project, is whollyirelated to the contents of the Application, andnisio way
grounds for denying or remanding the Applicati@@DF's Exception on this point is groundless.
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Requirements for P4 Nonattainment AreaApril 5, 2005); Applicant’'s Ex. 29 (73 Fed. Reg.
28,321 (May 16, 2008)PM. s Implementation Ru)esee alscApplicant’'s Ex. 30 at Section 3.6
(TCEQ Air Quality Modeling Guidelines); Limestonenit) 3 Final Order at 14 (December 11,
2009) (“Both EPA and TCEQ accept demonstrationashjgliance with the PM NAAQS as a

surrogate for demonstration of compliance withRihd s NAAQS.”).

The ALJs upheld IPA’'s use of the RMSurrogate Policy, finding that IPA
demonstrated that the CC2 project will not causecantribute to a violation of the PM
NAAQS based on its PM demonstration. PFD at 93. In its exceptions, Ebjues that IPA
has made “no permit-specific justification” for ngi the PMy Surrogate Policy, citing the
August 2009 “Trimble Order.” EDF’s Exceptions at EDF wholly ignores the P} Surrogate
Policy demonstration set forth in IPA’s prefiledbuttal testimony, and is flat wrong. IPA’s use
of the PM, Surrogate Policy finds support both in Commisgioecedent and in the record in

this matter, and EDF’s exceptions on this pointusthdve overruled.

EDF also relies heavily on a proposed rule issueB®A 60 days after the close

of the record in this matteon February 10, 2010, in filing its exceptiongaeling IPA’'s PM 5

compliance demonstration. While the proposed dales not affect TCEQ’s authority to issue
the CC2 project permit based on the @Murrogate Policy, the proposed rule is aqtart of the
record in this matter and it should not be parttttd Commission’s consideration of the

Application and Draft Permit.
1. EDF mischaracterizes the Trimble Order.

EDF cites the Trimble Order for the propositiontttdind reliance on the policy
is simply not sufficient.” EDF’'s Exceptions at @DF wholly fails, however, to note that EPA
recognizes the continued validity of the RNburrogate Policy in the Trimble Order, and offers
an approach for demonstrating that f3i8 a reasonable surrogate for PMEDF’s Ex. 18 at 45
(Trimble Order). Without suggesting that the fallng two steps “are necessary or sufficient”

to demonstrate that Plylis a reasonable surrogate for PVEPA states:
First, the source or the permitting authority ekshles in the
permit record a strong statistical relationshipwsstn PM, and

PM2.5 emissions from the proposed unit, both witid &ithout
the proposed control technology in operation. . . .
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Second, the source or the permitting authority destrates that
the degree of control of PM by the control technology selected in
the PMo BACT analysis will be at least as effective as the
technology that would have been selected if a BA&Rlysis
specific to PM s emission had been conducted. We present here
two possible paths to accomplish this. The firgiuld be to
perform a PMs-specific BACT analysis . . . .

EDF's Ex. 18 at 45 (Trimble Order). As explainegldw, the record in this matter demonstrates
that PMy is a reasonable surrogate for PMor the CC2 project.

2. IPA demonstrated compliance with PM s in accordance with the
Trimble Order.

The record demonstrates that IPA has met the ieritartlined in the Trimble
Order to rely on the PM Surrogate Policy. EDF ignores IPA’s rebuttal evide regarding
PMio and PMs that satisfies the Trimble Order criteria. Furthere, no other party to the
hearing offered any evidence to the record thauteef IPA's PM, Surrogate Policy

demonstration included in its prefiled rebuttatirasny.

IPA expert withess Robert Fraser specifically désad the clear relationship
between filterable Pl and filterable PMy, as well as condensable PMand condensable
PMso. First, IPA demonstrated the relationship betwdsnemission control of filterable BM
and PMo. Mr. Fraser testified that the AP-42 Table B.ZEPA published guidance and data)
provides the expected removal efficiency of filtdea PMys across a fabric filter as 99%.
Applicant’'s Ex. 84 at 27:39-41 (R. Fraser); EDF. B9 and Sierra Club’s Ex. 338 (EPA AP-
42). He testified that while larger size fractidram PM, s to PMp are expected to be captured
at an even greater rate, it is clear that the ¢didter control technology proposed for CC2 will
very effectively collect both fractions. Even mstant Sierra Club recognizes that fabric filters
control PM emissions of any size fraction. Sigblab’s Closing Arguments at 35, n. 35. No
greater level of control of filterable PM has been identified from any similar operatingt @ni
is listed in the RBLC. Applicant’s Ex. 84 at 27:38:5 (R. Fraser).

IPA also conducted a full and proper BACT analysisPM,s As IPA expert
Mr. Fraser explained: “CC2, through the applicatioh BACT—fabric filter for filterable
particulate; good combustion control for volatileganics; low-sulfur fuel and semi-dry
scrubbing for the Pl precursors S@and BSO, and low NQ combustion plus SCR for the
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PM, 5 precursor N@—will employ BACT for the fraction of Pl that is finer than 10 microns.
Emissions of PMs are specifically addressed in the BACT evaluafenCC2.” Applicant’s
Ex. 84 at 25:23-30 (R. Fraser); Applicant's Ex. N®.at IPA 0000072 — IPA 0000077
(Application). Furthermore, with regards to conskdnle PM 5, by employing BACT for Pi,
which includes condensable RMCC2 will employ BACT for condensable BM since they

are essentially one and the same. Applicant's8Exat 27:10-15 (R. Fraser).

EDF mischaracterizes the effect of the Trimble @rdad ignores the evidence in
the record regarding PiMland PM s that satisfies the Trimble Order criteria for dersipating
that PMy is a reasonable surrogate for PMor purposes of IPA’s demonstration of compliance
with the PM s NAAQS. No other party offered any evidence refgtiPA’'s PMo Surrogate
Policy demonstration. EDF’s exceptions on thisipshould be overruled.

B. IPA has demonstrated that the CC2 project will notcause or contribute to an
exceedance of the ozone NAAQS.

In the Proposal for Decision, the ALJs found the tproposed emissions will
not cause or contribute to an exceedance of theeoRAAQS.” PFD at 93; FOF Nos. 79-89;
237; COL Nos. 50; 57-58. This finding is absolytelipported by the evidence in the record and
is not contradicted by any expert witness in thiscpeding. The CC2 projectd® minimisfor
VOC and thus, no photochemical ozone analysis wegsired. Nevertheless, the Applicant
performed a photochemical ozone analysis, and ghatochemical analysis together with the
other evidence in the record demonstrate that émnssrom CC2 will be protective of the
NAAQS. Therefore, the ALJS’ proposed findings attf and conclusions of law should be
accepted by the Commissioners without exception.

1. VOC emissions from CC2 do not trigger ozone ambienimpact
analysis requirements.

Protestants largely base their exceptions on #isigsei on the ALJ’s discussion in
their Proposal for Decision describing the CC2 @cbjasde minimisfor VOC. PFD at 94-95.
Protestants wrongly argue that the CC2 projectoisde minimisfor VOC with respect to the
requirement to conduct an ozone analysis. HowdRA has established a regulatory threshold
of 100 tons per year of VOCs below which there asrequirement to conduct an ambient air

analysis for ozone. IPA and the ALJs reasonabigrred to this as de minimislevel. The
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emissions of VOCs from the CC2 project are below lével for ozone, and thus, according to

the rules Protestants seek to apply in this casezone analysis was required.

Protestants argue that the Application should ligestito the federal and state
PSD regulations that are approved as part of thesd&IP, including the former version of
30 TAC § 116.160 (incorporating by reference thdefal definition of BACT set forth in
40 CFR § 52.21). CCE’s Closing Arguments at 2 and Attachment 1FEDExceptions at 2;
Sierra Club Exceptions at 10-11. The former SR8® rule that Protestants seek to apply in this
case —the 1996 version of section 116.160 — incatps by reference the federal PSD rules only
as they were amended through March 12, 199eCCE’s Closing Arguments at Attachment 1;
69 Fed. Reg. 43,752 (July 22, 2004). The 1996ré&deSD rules specified that an ozone
analysis would only be required if the project's @@missions are greater than a 100 tons per
year threshold: “Nade minimisair quality level is provided for ozone. Howevany net
increase of 100 tons per year or more of volatiganic compounds subject to PSD would be
required to perform an ambient impact analysisudiclg the gathering of ambient air quality
data.” 40 C.F.R. 8 52.21(i)(8)(i) n.1 (1996). ERMre succinctly expressed this requirement in
its comments on the Midlothian Cement Plant pemgtimatter when it stated that “40 CFR
52.21(i)(8) requires an ambient impact analysisd8r if the source’s VOC emissions subject to
PSD exceeds 100 tons/year.” CCE’s Ex. 9 at 7. ridieemissions increase of VOC emissions
from the CC2 project is 99.7 tons per year, whigHeiss than 100 tons per year of VOCs.
Executive Director’'s Ex. ED-8 at 2 (Preliminary Behination Summary); Executive Director’s
Ex. ED-9 (MAERT). Therefore, using the very ruteat Protestants argue are applicable in this
proceeding, the CC2 projectde minimisfor ozone and no ambient impact analysis for ozene

required for the CC2 projett.

In weighing all the evidence in the record, the aldroperly noted in their

Proposal for Decision that VOC emissions from th€2Cproject were below the 100 tpy

® Protestants illogically argue on one hand thatftieer 1996 SIP-approved version of section 116.d6verns
the BACT review in this case, while also arguingtth more recent version of section 116.160 govimsssue of
whether an ambient air analysis for 0zone woulddogiired.

® IPA did not argue, and the ALJs did not find, ttiet CC2 project is not subject to PSD review f@G/ The CC2
will result in a net significant increase in VOC issions of greater than 40 tpy, and the project thasefore
subject to PSD review for VOC. FOF No. 235. Hoem\hat finding does not mean that an ambien&mdlysis
for ozone is required.
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threshold, which is especially significant in vi@iithe fact that the county where CC2 will be
located and the nearby surrounding areas are V@f{iell. SeePFD at 94. Goliad County, the
location of CC2, and the surrounding Victoria, AmsBan Antonio, and Dallas/Fort-Worth areas
are all NQ-dominated and VOC-limited. Thus, it is particlyarelevant that the emissions of
VOC from CC2 are below the EPA specified level 6D 1py, because, if NOdominates an
area, more VOCs are needed to produce ozluhe.

2. Ozone analyses demonstrate that impacts from CC2 Ivi be

insignificant.

In the final analysis, there is no reason to debdtether an ozone analysis was
required in support of the ApplicatidnAs the ALJs note, the Application was supportgdvio
independent ozone analyses: an ozone screenimgsianas required by TCEQ guidance and
regional photochemical modeling. PFD at 94-96;199: In Texas, these analyses represent
appropriate methods to evaluate whether the CC2giravould result in a significant impact in
ozone concentrations. Both of these analyses rooadi that emissions from CC2 would not
result in ozone impacts on regulatory monitorsxoess of TCEQ-established significance levels
for ozone, and would not cause or contribute tookaition of either the 0.08 or 0.075 ppm ozone
NAAQS.

In its exceptions, CCE largely ignores the evidemc¢he record regarding the
ozone analyses presented by IPA in support of thpligation and instead complains about
actions of the Executive Director and the Commissi€CE attacks the Executive Director for
his review of the ozone analyses presented in p@iéation in Sections II.A-C and attacks the
Commission for its prior rulings using as a guidsignificance level of 5 ppb to evaluate the

significance of ozone impacts of project in SectonThese attacks are without merit.

First, the Texas Clean Air Act specifies that “g]ltommissioners shall grant
within a reasonable time a permit or permit amentne construct a facility if, from the
information available to the commissiancluding information presented at any hearing unde
Section 382.056(khe commission” makes the requisite findings. ARC8 382.0518(b). The

issue is not what the Executive Director did orwld do as part of his review of the Application,

" The findings of fact and conclusions of law pragmdy the ALJs do not set forth the conclusion timbzone
analysis was required.
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but whether the evidence in the record demonstithisthe Application meets all applicable
requirements. Here, the evidence in the recory Bupports the ozone analyses presented in
support of the Application and how they demonstmtection of the ozone NAAQS. These
analyses were included in the Application for fudview and comment by the public and
withstood scrutiny in a contested case hearinger@ls no error in the review afforded this

Application.

Second, TCEQ may establish significance leveloimme since EPA has wholly
failed to do so. EPA has entrusted the deternunatif what is significant to the reasonable
discretion of the permitting authority, which indftase is the TCEQ. Mr. McNally testified that
EPA'’s failure to set a significance level does paclude the State of Texas from setting one.
3 Tr. 634:6-13 (D. McNally). In th&andy Creek Energy Associates, LaRd Oak Grove
Management Company, LL@ermitting matters, and more recently in thdRG Texas
Power LLCpermitting matter, the Commission used 5 ppb, wimrresponds to the lower range
of detectability of modern ambient ozone monitoas, a significance level for evaluating
potential ozone impacts. PFD at 98; Applicant’s B, Finding of Fact 76 (Sandy Creek Final
Order); Applicant’s Ex. 27, Finding of Fact 78 (O&kove Final Order)see alscApplicant’s
Ex. 47 at 8:19-22 (D. McNally). As Mr. McNally téfsed, “[flor the Oak Grove and Sandy
Creek Project Orders (TCEQ, 2006a, item 78, TCHIQED, item 76), the TCEQ established the
significance level at 5 ppb, the lower range ofedtbility of modern ambient ozone monitors.
In my opinion, emissions from the CC2 project vallly result in ozone impacts that are far
below 5 ppb and are therefore not significant atiogrto TCEQ precedent.” Applicant’s Ex. 47
at 10:9-13 (D. McNally);see alsa3 Tr. 525:1 - 527:15 (D. McNally). CCE can potot no
evidence in the record that suggests that ozonaategrom the CC2 project even approach the
significance level previously established by theETC

In summary, as the ALJs found, IPA demonstratet ttiet the CC2 project will
not cause or contribute to a violation of eithez thO8 ppm or 0.075 ppm form of the 8-hour
ozone NAAQS. The geographic scope of IPA analysas appropriate, and the impacts
predicted at regulatory monitors were properly degnmsignificant, as found in the proposed
FOF Nos. 79-89; 237; COL Nos. 50; 57-58. No withes$ the hearing presented evidence

contradicting this proposed findings. The inesbépaonclusion based on a consideration of the
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record is that IPA has fulfilled established TCEQliqy and precedent with respect to its ozone
demonstration and adverse ozone impacts are thenedd expected due to the CC2 project.

VI.  The ALJs correctly concluded that the CC2 project vill be protective of human
health and the environment.

A. IPA conducted voluntary on-property state effects eview modeling for
purposes of the hearing.

IPA conducted the modeling submitted in supporthaf Application using two
different receptor grids, in accordance with TCE®@ &PA guidance. The receptor grid used
for federal NAAQS and PSD increment modeling sthiaé the_federahmbient air boundary,
where a fence line or other barrier controls acd®sshe general public. Applicant’'s Ex. 28
at 26:14-19 (B. Stormwind). The modeling conductedevaluate compliance with the state
property line standards and for the state effeetsew modeling started at the Coleto Creek
Station property line, in accordance with the TC&@ir Quality Modeling Guidelines and the
TCEQ'’s Modeling and Effects Review Applicability igance documents. Applicant’'s Ex. 28
at 27: 6-9 (B. Stormwind).

The area where receptors were placed for the NAAMQS PSD increment
modeling, but not for the state analyses, is pitypmwvned by Coleto Creek Power, LP (“CCP”),
but is beyond the immediate boundaries of the statand the public can access this area.
Applicant’s Ex. 28 at 44:23-24 (B. Stormwind). rétughly corresponds to a small area adjacent
to the Coleto Creek Station on and near PerdidelCrehich is a tributary of the Coleto Creek
Reservoir. Even though it is owned by CCP, CCRetuly allows use of that area for boating
and fishing. Applicant’'s Ex. 28 at 44:24-27 (Bo®hwind).

Despite the absence of any requirement to perfarmroperty modeling for the
state effects review, IPA performed supplementapaperty, Perdido Creek modeling for
purposes of the hearing. The supplemental on-ptyppeodeling allowed for an evaluation of
those on-property impacts using the TCEQ’s ESLsleimonstrate that proposed emissions from
CC2 would not have adverse health effects. ApptisaEx. 44A and 45 (On-Property
Modeling). The results of that supplemental modglvere presented as part of IPA’s prefiled
testimony, and are discussed at length in IPA’ssidlp Brief. Dr. Jong-Song Lee of the TCEQ

Toxicology Division conducted a health effects eaviof IPA’s on-property Perdido Creek
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modeling results, as documented in a memorandutthéhprepared for Mr. Sean O’Brien dated
October 2, 2009.SeeApplicant’'s Cross Ex. 3. Dr. Lee concluded thetsed on the predicted
on-property impacts of silica, lime dust and coastdover the areas of Perdido Creek to which
the public has access, “we do not expect adverathheffects to occur among the general
public, as a result of exposure to the proposedgsoms from this facility.” Applicant’s Cross
Ex. 3.

B. The ALJs properly upheld the conclusion of Dr. Leeand Applicant’s witness

Dr. Dydek that the predicted on-property Perdido Creek impacts will be
protective of public health.

The ALJs reached the following conclusion after sidaration of the predicted
on-property Perdido Creek impacts and evaluatiegtéstimony of the parties’ expert witness
toxicologists:

The ALJs find that the emissions of coal dust fré@2 would not

cause adverse effects due to short-term exposttale the peak

1-hour concentration of coal dust would be 4.0&8rthe ESL, the

weight of the evidence shows that would be apprakety 1/25th

of the concentration protective of workers exposedt over the

long term, since short-term ESLs are set at 1/160that worker-

exposure level. Moreover, that peak short-termceatration

would occur only 0.5% of the year at a point ornp®ion a water

body, which would not be locations that would lehdmselves to

a frequent presence. Under these circumstancesiliis agree

with Dr. Dydek and Dr. Lee. They would not expeciverse

effects due to short-term exposure of coal dustssioms from

CC2.

PFD at 117. EDF excepts to the ALJs’ conclusiaguilg (1) that it is not appropriate to
compare the GLGax to the worker exposure level and (2) that centagteling files supplied by
the applicant indicate that there are additionalpmperty Perdido Creek receptors with
predicted impacts greater than the ESL (though ldinen the peak receptor cited by the ALJS).

EDF’s Exceptions at 11.

The ALJs’ conclusion that the predicted on-propdtgrdido Creek impacts of
coal dust will not cause adverse health effectsoidased solely on a comparison of IPA’s on-
property modeling results to worker exposure level8hile the ALJs note that the predicted

impacts are a small fraction (1/25th) of the workeposure level, the PFD’s review of the

AUS01:575846.5 31



relevant evidence identifies a number of factorat teupport Dr. Lee’s (and the ALJS’)

conclusion:

. the predicted coal dust impacts are conservativause they are based on the
conservative and unlikely assumption that all caglerations will occur
simultaneously;

. the predicted impacts are conservative becausemibeeling assumed wind
speeds were high in order to maximize the amountoad dust blowing from
piles, while maximum concentrations only occur untte opposite condition,
when wind speeds are low;

. the frequency of predicted exceedances is small;

. no individual is likely to be at the same recepéord

. the predicted exceedance is of the short-term B84 the ESL for coal dust is set

primarily to protect against chronic (long-termjeets, such as fibrosis or chronic
obstructive pulmonary disease.

PFD at 115. The ALJs’ conclusion is not based eoraparison of the predicted impacts to the

worker exposure level, and EDF’s exception on ploisit should be overruled.

EDF also argues that the Commission should condidatr IPA’s modeling
predicted exceedances of the 1-hour ESL for coal @bl other on-property Perdido Creek
receptors, despite the fact that the ALJs did notl fthis evidence compelling. EDF’s
Exceptions at 11. The ALJs recognized that theehpdedicted impacts above the ESL at on-
property Perdido Creek receptors other than theptec with peak impacts. As quoted above,
the ALJs explained that “peak short-term concelmnaivould occur only 0.5% of the year at a
point or pointson a water body, which would not be locations thauld lend themselves to a
frequent presence.” PFD at 117 (emphasis addeddn with modeled concentrations above the
ESL at multiple receptors located on Perdido Créwsk fact remains that members of the public
will have transient exposure on a recreational whtely. The existence of 12 other Perdido
Creek receptors does not invalidate the premigenth@erson will have a “frequent presence” in
any part of Perdido Creek, including the areas latlvthe maximum 1-hour coal dust impacts

are predicted to occur. EDF’s exception shouldverruled.
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C. Finding of Fact No. 132 is consistent with Commissn guidance.

The ALJs’ conclusion that there will be no advehgalth effects from the CC2
project on- or off-property is based in-part on testimony of the Executive Director’s witness
Dr. Lee, and the Executive Director concurs with &LJs’ conclusion. The Executive Director
excepts, however, to the ALJs’ proposed Findingratt No. 132 that “[e]valuation of on-
property impacts of non-criteria pollutants is metjuired per TCEQ guidance.” Executive
Director's Exceptions at 2. Finding of Fact No.21B3, however, solidly based on TCEQ
guidance.SeeApplicant’s Ex. 36 (TCEQModeling Effects and Review Applicability: How to
Determine the Scope of Modeling and Effects ReWewAir Permits (“MERA”) (2001) &
Applicant’s Ex. 37 (2008 MERAJ.

In the MERA, the state effects review process @miragnd again focused on off-
property receptors. According to the MERA, onethé two purposes of a state effects
evaluation is to “establish_off-propertyround-level air concentrations (GLCs) of constitis
resulting from the proposed emissions.” MERA at Apgix D (emphasis added). As
specifically detailed in the MERA, “all modeling ah be performed to obtain applicable,
maximum_off-propertyshort-term concentrations.” MERA at 12 (emphasided). The GLfgax
and GLG, (the receptors with maximum predicted impacts thatMERA directs applicants to
compare to the applicable ESLs) are defined res@dgtas “maximum_off-propertyground-
level concentration at any receptor” and “groungeleconcentration at the maximally affected,
off-property nonindustrial receptor.” MERA at Appendix A (empglsg added). And most
critically, ambient air is defined as “that portiah the atmosphere, external to buildings, to
which the general public has access (30 Texas Adtrative Code (TAC) 8§ 101.1). For
purposes of the MERA, ambient air starts at th@@ry line” MERA at Appendix A (emphasis

added). Even TCEQ’s own state effects review wirigist Dr. Lee testified that “since TCEQ
does not regulate the boundary inside the propéesality (on-property), only the off-property
ground level concentrations are evaluated.” Seeclire Director's Ex. E-32 at 9:17-21 (J.
Lee). Dr. Lee noted that his focus off-propertysviased on the definition of ambient air in the
MERA. See Executive Director's Ex. E-32 at 17:10(21Lee).

8 The Executive Director issued a July 2009 updatbe MERA that contains definitions that are ideaitto the
relevant definitions in the 2001 MERA and 2008 MERA
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The Commission’s December 11, 2009 Final Orderhia Limestone Unit 3
matter is also consistent with the ALJs’ proposatdifg of Fact No. 132. In that Order, the
Commission found that “TCEQ air permitting guidarspecifies that ambient air ‘starts at the
property line.” Limestone Unit 3 Final Order anBing of Fact No. 42.

The Executive Director’'s proposed changes to Fipdih Fact No. 132 are not
consistent with current TCEQ guidance. The ExeeuDirector’'s argument in support of the
exception is solely based on the MERA definitior'reiceptor,” which is defined as a “location
where the public could be exposed to an air carestitin the ambient air.” Executive Director’s
Exceptions at 2; MERA at Appendix A. Based on tHefinition, the Executive Director
proposes that Finding of Fact No. 132 should nbt& evaluation of state effects is required
“where ambient air exists per TCEQ guidance.” ExgeuDirector's Exceptions at 2. But
because ambient air is defined to “start at thepgnty line” for the purposes of the MERA, the
definition of receptor alone does not support clapdrinding of Fact No. 132. Similarly, it is
unclear how the Executive Director’'s proposed cleawguld alter the meaning of Finding of
Fact No. 132, since its proposed change is stpkeddent on how ambient air is defined in the
MERA.

The current version of Finding of Fact No. 132 aately represents current
TCEQ guidance. If the Commission believes that iantbair should include on-property
receptors for the purposes of the MERA and theesédtects review, it should direct the
Executive Director to change the applicable guigathacument to make the guidance consistent

with Commission policy.
VII.  Conclusion

The record in this matter conclusively demonstrdates the CC2 project will
satisfy the requirements of the TCAA and the FCAAiEsuance of the State Air Quality, PSD
and case-by-case MACT Permit. In particular, IP#s ldemonstrated that the CC2 project
facilities satisfy BACT and case-by-case MACT.

Similarly, the testimony of IPA’s expert witness€gsan Stormwind and Dennis
McNally confirms that the modeling conducted forgases of the Application is reliable and
consistent with State and federal regulatory regménts. In fact, IPA’s demonstration in many

ways goes beyond regulatory requirements by fargom multiple levels of conservatism in
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modeling inputs, evaluating on-property PerdidoeRranpacts for purposes of a state effects
review, and voluntarily including a photochemicabaeling analysis of potential ozone impacts.
IPA’s audited and approved modeling demonstratasemissions from the CC2 project will be

protective of public health and physical property.

For these reasons, IPA respectfully requests tlemCommission issue an Order
overruling the exceptions filed by Sierra Club, EBfd CCE, approving the Application and
issuing Permit Nos. 83778, PSD-TX-1118 and HAP&ESincluded in the record as Applicant’s
Exhibit No. 12, with the changes recommended byekecutive Director on pages 41 and 42 of
his Response to Comments, authorizing construaifotme CC2 project. [IPA further requests
that the Commission adopt the Executive Direct®&sponse to Comments for the Application
and Draft Permit, as included in the record as Agaplt’s Exhibit No. 15.

Respectfully submitted,
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