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SOAH DOCKET NO. 582-09-2005
TCEQ DOCKET NO. 2009-0033-AIR

APPLICATION OF § BEFORE THE STATE OFFICE
LLAS BRISAS ENERGY §

CENTER, LLC FOR STATE § OF

AIR QUALITY PERMIT NOS. 8

85013, PSD-TX-1138, IIAP 48, § ADMINISTRATIVE HEARINGS
AND PAL 41

ENVIRONMENTAL DEFENSE FUND, INC.’S
REPLY TO EXCEPTIONS TO PROPOSAL FOR DECISION

TO THE COMMISSIONERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

COMES NOW Protestant Environmental Defense Fund, Inc. (“EDF”) and files
this Reply to the Exceptions to the Administrative Law Judges’ Proposal for Decision in
the referenced docket, and would respectfully show as follows:

I. SUMMARY

As summarized in the Administrative Law Judges’ (“ALJs”) Proposal for
Decision (the “PFD”), Applicant Las Brisas Energy Center, LLC’s (“Applicant” or “Las
Brisas™) Application in this matter is fatally deficient in numerous respects and
completely fails to make numerous showings that are expressly required under the federal
Clean Air Act, the Texas SIP, and TCEQ’s rules. Having failed to make the required
showings in its Application and the contested case hearing in this matter, the Applicant
again substitutes invective and specious legal argument for the evidence that it failed to
supply with its Application and at hearing. In addition, Las Brisas attempts to

supplement its Exceptions with nearly 200 pages of additional untimely “evidence” — an




admission that the record in this case does not and cannot support issuance of the
requested permit.

This matter must be decided upon the Application and the evidence the Applicant
submitted in the hearing before SOAH, not upon some imaginary case that the Applicant
wishes it had presented but did not. No amount of mental gymnastics, name calling or
finger pointing can supply that evidence. Nor can the Applicant change the applicable law,
which requires, among other matters, that the Applicant: (1) apply maximum achievable
control technology (“MACT”) to control the over 60 tons of hazardous air pollutants that the
proposed Las Brisas Energy Center (“LBEC”) circulating fluidized bed (“CFB”) boilers
would emit each year; and (2) account for emissions resulting from bulk material handling
operations that Applicant concedes are required for operation of the proposed source.

In the PFD, the ALJs carefully review and summarize the Application and record
and correctly determine that the Applicant: (i) improperly sought to avoid MACT review,
which is required under EPA and TCEQ rules for the LBEC CFB boilers which are major
sources of hazardous air pollutants; (il) wholly failed to account for how the required 7.2
million tons per year of petroleum coke and bulk materials will be handled, thereby failing
to demonstrate that such materials will be handled without an increase in secondary
emissions; and (iii) relied upon fundamentally defective air dispersion modeling — modeling
which was revealed to be erroneous for a second time after Applicant’s expert attempted to
make corrections and resubmitted the modeling with his rebuttal testimony.

The Application and evidence submitted by the Applicant at hearing blatantly fail to
meet the minimum requirements for permit issuance under the federal Clean Air Act, Texas

SIP, and TCEQ’s rules. The Applicant has only itself to blame for the defective state of the




record it created. The Applicant cannot remedy that fundamentally defective record in its

Exceptions. The Application must be denied.

I THE APPLICANT’S ATTEMPT TO IMPROPERLY SUBMIT NEW
EVIDENCE AFTER HEARING IS AN ADMISSION THAT ITS
APPLICATION IS FATALLY DEFECTIVE. ’

With its Exceptions, Applicant submits nearly 200 pages of additional “evidence” in

an attempt to bolster its Application. Except for a copy of Applicant’s Consolidated
Response to Protestants’ Motions for Summary Disposition previously filed in this matter, it
appears that the attachments are entirely new.! The Applicant’s actions in themselves

constitute an admission that the Application is incomplete and defective. The TCEQ’s rules

require that an Applicant demonstrate in _its Application that the proposed source will

comply with all applicable requirements. 30 TAC § 116.111.  As such, these actions alone
establish that the Application should be denied. To the extent the Applicant wishes to
amend its Application, it must resubmit and re-notice its Application in accordance with
Texas Health & Safety Code §382.0291(d).

In addition, EDF objects to this improper submission of untimely evidence. The
record in this matter is closed, and Applicant’s attempt to supplement the record with 200
pages of additional documents at this late juncture is procedurally improper. Additionally,
the Applicant’s actions are fundamentally unfair as none of the other parties have had the
opportunity to cross-examine witnesses concerning the additional documents, or otherwise
prepare any appropriate evidence or testimony in response. Accordingly, EDF objects to

the Attachments to Applicant’s Exceptions to the extent such attachments contain items that

! Among other matters, in Attachment D the Applicant attempts to submit a new application for permit
amendment seeking to reduce the permitted moisture content for a Port of Corpus Christi air permit,
thereby seeking to correct one of multiple issues that the ALJs found fatal to the Applicant’s case. See

PED at 59-66.




are not already admitted into evidence in this matter or otherwise comprise part of the record
in accordance with TCEQ rules, and moves that such improper supplements to Applicaﬁt’s

Exceptions be stricken from the record.

III. THE ALJs CORRECTLY CONCLUDED THAT MACT REVIEW
OF HAZARDOUS AIR POLLUTANTS IS REQUIRED

It is undisputed that the LBEC CFB boilers are a major souice of hazardous air
pollutants (“HAPs”) and will emit numerous HAPs including arsenic, beryllium,
cadmium, chromium, hydrogen chloride, hydrogen fluoride, lead, manganese, mercury
and nickel. Tr. 2 at 319:15--17, 320:18—322:5; Tr. 8 at 1794:6-10. The CFBs would
emit over 60 tons of HAPs per year. LBEC Ex. 6 at 00080. There is no question that
coal-fired CFBs are subject to the regulation of HAPs under federal Clean Air Act §112.
Although it is undisputed that the CFB boilers emit essentially the same set of HAPs as
boilers that burn coal, the Applicant continues to insist that a special loophole exists for
CFBs that burn onfy petroleum coke.”

After exhaustively reviewing the parties’ arguments and applicable authority
concerning the alleged loophole, the ALJs properly concluded that: (1) under a common
sense or technical approach, petroleum coke-fired boilers must be treated like coal- and
oil-fired boilers and subjected to a MACT analysis in accordance with the rationale of
EPA’s 2000 “Listing Decision” for certain “clectric utility steam generating units”
(“EUSGUSs™); and (2) if one applies the “strict constructionist” approach utilized by the

Applicant, pet-coke fired CFB boilers are not “EUSGUs” as defined under applicable

2 Notably, even under the Applicant’s rationale this wholesale exception would not apply if the proposed
plant burned any amount of coal — even as little as 1%— in addition to pet coke, further highlighting the
absurdity of the Applicant’s claims.




rules at all,> with the consequence that the LBEC CFBs are nevertheless subject to
MACT review as Industrial Boilers. PFD at 14, 22-23.

In spite of the ALJs’ éorzclusion, and in spife of close proximity of the proposed
plant to neighborhoods, schools and churches, the Applicant persists in its efforts to
invent a loophole that would somehow allow it to skirt MACT review of the massive
volumes of hazardous air pollutants that LBEC would emit. Specifically, the Applicant
claims: (1) the EPA’s rules requiring MACT for Industrial, Commercial and Institutional
Boilers (“Boiler MACT”) do not apply to the LBEC CFBs as determined by the ALJs;
(2) the “technical engineering approach” applied by ALIJs is misplaced because
petroleum coke is not a “coal”; (3) the 2000 Listing Decision covering EUSGUs does not
apply to pet-coke fired electric generating units; and finally (4) even if the LBEC CFBs
are otherwise subject to MACT, TCEQ has the authority to depart from federal rules
governing the application of MACT to hazardous air pollutants and make its own
independent determination as to whether case-by-case MACT applies. Nomne of the
Applicant’s claims hold water.

A. Vacated Rules Provide No Justification for the Applicant’s Failure to
Comply with MACT.

Applicant first claims that petroleum coke-fired CFBs are exempt from regulation
as “industrial boilers” as a result of the EPA’s Boiler MACT rule, citing 40 CFR §
63.7491, a provision in the Boiler MACT Rule which enacted an exemption for certain

“electric utility steam generating units.” However, a careful reading of the Applicant’s

} In this connection, the ALJs correctly observe that, if one takes the “strict legal interpretation” approach
that the undefined terms “coal” does not include pet coke {although many EPA definitions of such terms do
include petroleum coke), then one must also strictly apply the definition of “fossil fuel”, with the result that
the LBEC CFBs are not EUSGUs. PFD at 23. Because EUSGUs are Jimited to units that burn fossil fuel,
and pet coke does not fall within the strict legal definition of “fossil fuel” historically utilized by EPA, pet-
coke fired boilers do not fall within the general MACT exemption for EUSGUs set forth in federal Clean
Alr Act § 112(n). See 42 U.S.C. §7412(n). .




argument discloses that the Boiler MACT rule that Applicant relies upon for this alleged
“exclusion” was in fact vacated in its entirety by the United States Court of Appeals for
the District of Columbia Circuit. See LBEC Exceptions at 4-5, n. 1 {citing NRDC v. EPA,
489 F.3d 1250 (D.C. Cir. 2007)). Applicant further admits that, because the Boiler
MACT rule has been vacated, industrial boilers are subject to case-by-case MACT. See
LBEC Exceptions at 4 n.1.

In other words, the Applicant contends that, although the LBEC CFBs would
otherwise be subject to MACT review as industrial boilers, they are exempted from
regulation because EUSGUs were (temporarily) exempted from the (now vacated) Boiler
MACT rule. This argument is a complete non-sequitur. The exemption on which
Applicant relies: (a) no longer exists; and (b) operated only to exclude certain EUSGUs
from the encompassing Boiler MACT rule, which also no longer exists. Absent the now-
invalid rule, there is no rule or authority exempting large pet-coke fired boilers such as
the LBEC CFBs from case-by-case MACT, which Applicant now concedes applies to
industrial boilers.

As the ALJs observe in the PFD, it would be an absurd result to conclude the EPA
intended to subject smaller pet-coke fired industrial boilers to a MACT analysis but not
larger ones like the massive HAP-emitting LBEC CFBs. PFD at 23. Far from providing
any valid basis to depart from the ALJs’ conclusions, the Applicant’s argument further
confirms that, even if one counter-factually assumes the LBEC CFBs are somehow
excluded from regulation under the EPA’s 2000 Listing Decision, they are nevertheless

subject to case-by-case MACT as Industrial Boilers.




As with its improper reliance on proposed but rejected rules (discussed in Section
I1.C.2 below), the Applicant’s reliance on a vacated rule to excuse its failure to comply
with MACT is both unavailing and irresponsible. And just as the Applicant cannot
justify its case on the basis of non-existent evidence that the Applicant did not present
with its Application or at hearing, likewise the Applicant cannot justify its failure to
perform MACT on invalid rules. The Applicant’s Exceptions fail as a matter of law to
justify the Applicant’s attempt to avoid MACT review of the over 60 tons per year of
hazardous air pollutants that the proposed plant would emit.

B. Applicant’s “Petroleum Is Not a Coal” Argument Fundamentally
Misconstrues the Basis for the ALJs®* Proposal for Decision.

As noted above, in the PFD the ALJs conclude that, applying a technical or
common sense view, pet-coke fired boilers “may be considered coal-fired or oil-fired for
purposes of [MACT analysis] . . . because pet coke is a major source of HAPS, just like
coal and oil, and has been included within the definition of coal and petroleum at
different times in EPA’s rules.” PFD at 23. The Applicant seeks to attack this
conclusion on the basis that from a technical perspective coke is not a coal, attaching an
American Society of Testing and Materials (“ASTM”) document discussing various
categories of coal. LBEC Exceptions at 8. This argument is irrelevant and
mischaracterizes the stated basis for the ALJs’ decision.

The problem is that the basis for the ALJs’ conclusion is nof whether or not it is
possible to differentiate petroleum coke as a substance from “coal,” but instead whether
there is any difference that would justify not regulating pet coke-fired boilers while

regulating coal-fired and oil-fired boilers. See PFD at 21-23. The evidence in this case

4 As noted in Section II above, this document is improper late-filed evidence and as such should be
stricken from the record.




uniformly and overwhelmingly demonstrates that the answer to this question is “no.” As
the ALJs observe, the ED’s expert Randy Hamilton testified there is no valid reason why
pet coke-fired boilers should be excluded. PFD at 23; see also Tr. 8 at 2078: 14-19. Even
the Applicant’s own expert Shanon DiSorbo admitted that the proposed LBEC will be a
major source of the exact same HAPs cited by the EPA in its decision to list coal- and oil-
fired EUSGUs. Tr. 2 at 319:9-322:11.

Applicant’s tactic is a classic straw-man argument. The Applicant seizes upon the
word “technical” in the PFD and uses it in an entirely different sense than the ALJs. As
the PY¥D makes clear, the “technical understanding” cited by the ALJs is used
interchangeably with “common sense understanding” and expressly references a line of
testimony by the ED’s witness Randy Hamilton as to whether there is a valid “common
sense” or technical basis for treating pet coke-fired EUSGU differently than coal-fired
EUSGUs for purposes of regulating HAPs. See PFD at 23; sce also Tr. 8§ at 2076-2078.
Tr. 8 at 2076:23—2078:19. The ALIJs’ use of the word “technical” therefore refers to
whether a relevant technical distinction can be made between coal and pet coke, not
whether any technical distinction can be made.

The Applicant instead attempts to use the word “technical” in the latter manner,
contending the ALIJs’ argument is invalid if there is any technical basis at all for
distinguishing between coal and pet coke, regardless of whether it is relevant to the issue
of HAP emissions. In other words, in responding to the ALJs common-sense argument
that it is nonsensical to exclude pet coke-fired EUSGUs from MACT, the Applicant once

more attempts to craft a hyper-technical argument in response, completely ignoring the




context in which the word “technical” was used and misconstruing the entire point of the
ALJs’ discussion.

In the referenced discussion, the ALJs were not addressing whether any
distinction could be made between pet coke and coal. Instead, the ALJs’ point is that it is
absurd to not regulate pet coke-fired EUSGUs that emit many tons of certain HAPs when
coal-fired EUSGUs that are regulated for the very reason that they emit those same
HAPs. And as the ALJs observe in the other tier of their analysis, applying a hyper-
technical view, pet coke-fired boilers are already regulated as industrial boilers regardless
of whether they are covered or not by the 2000 Listing Decision. See PFD at 23.

The Applicant’s “pet coke is not coal” argument misrepresents the basis for the
ALJs® decision and wholly fails to address the merits of that decision. This argument
merely presents yet another example of the Applicant attempting to fashion a highly
technical legal loophole to justify its insistence on ignoring the massive quantities of
hazardous air pollutants that the proposed LBEC would emit in close proximity to
neighborhoods, schools, and churches. As shown by the PFD, no such loophole exists,

C. The 2000 Listing Decision Covers Petroleum Coke-Fired EUSGUs.

1. The Utility RTC Further Confirms That MACT Applies to Pet Coke-Fired
Boilers.

The Applicant next contends that “it is indisputable” that the EPA’s 2000 Listing
Decision only applies to coal- and oil-fired EUSGUs. In this connection, the Applicant
carefully avoids mention of the facts that: (1) the 2000 Listing Decision is silent as to the
definition of “coal” and “oil”; and (2) at the time of the 2000 Listing Decision, multiple
EPA definitions of “coal” expressly included petroleum coke. In light of these facts, it is

far from “indisputable” that the Listing Decision does not cover petroleum coke. In fact,




given the term “coal” as used by EPA in 2000 commonly encompassed “petroleum coke”
and the fact that petroleum coke emits the exact same HAPs cited as the basis for the Listing
Decision, as the ALJs correctly note, it is quite easy to conclude the 2000 Listing Decision
in fact covers pet coke-fired units. PFD at 21.

Nevertheless, in support of its claims the Applicant focuses on the EPA’s February
1998, Study of Hazardous Air Pollutant Emissions from Electric Steam Generating Units -
Final Report to Congress (“Utility RTC”)S cited by the 2000 Listing Decision, claiming the
Utility RTC supports its position because: (1) emissions testing data in the Utility RTC “was
clearly limited to data from bituminous, subbituminous, and lignite coal-fired units”; and (2)
the Utility RTC “was not focused on petroleum coke-fired EUSGUs.” LBEC Exceptions at
12-13. The Utility RTC fails to justify Applicant’s position.

The Applicant’s first claim with regard to the Utility RTC is simply inaccurate. In
fact, the Utility RTC noted that at least one of the units studied bumed a mixture of coal and
petroleum coke. See 1 Utility RTC at 3-16. In fact, with respect to this unit, the EPA found
that concentrations of nickel (a HAP) in petroleum coke burned by that plant may have been
more than 100 times higher than the coal assumed to be bumed by that plant, and .
consequently the study “likely . . . underestimated” nickel emissions from plants burning
coal / pet coke mixtures. Jd Thus, the Utility RTC found that utilizing pet coke as a fuel

may result in emissions of some HAPs that are even higher than emissions from coal.

As to the Applicant’s second claim, there is no question that the Utility RTC
expressly notes that it focused on coal-fired, oil-fired, and natural gas-fired units; it

expressly did so because “units using these fuels make up an overwhelming majority of the

$ httpo/fwww.epa.gov/ttn/atw/combust/utiitox/euricl.pdf
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fossil-fuel-fired electric utility units with a capacity of >25 MWe.” 1 Utility RTC at 3-8.
But this statement does not, as the Applicant claims, mean that it is illogical to conclude that
EPA intended the 2000 Listing Decision to cover other types of units. Notably, Applicant
focuses upon the fact that the RTC created separate categories for only “bituminous,
subbituminous, and lignite coal-fired units” and argues that this fact necessarily excludes pet
coke from the scope of the 2000 Listing Decision. See Utility RTC at 3-8. Yet the Ultility
RTC also fails to include anthracite coal as a separate category. Id. According to the
Applicant’s incorrect logic, since anthracite is not listed among the fuel sources in Table
B-2 of Volume 2 of the Utility RTC,® the EPA would also not have intended to include
anthracite coal-burning utilities in its 2000 Listing Decision — an absurd conclusion.

Applicant’s focus on the main “categories” set forth in the Utility RTC proves nothing.

And as noted above in the Utility RTC, the EPA acknowledged that some plants
bumed petroleum coke in addition to coal and as a result were likely to have even higher
emissions of certain HAPs like nickel. Given the rationale of the 2000 Listing Decision,
which makes clear that EPA was choosing to regulate certain EUSGUs with significant
emissions of HAPs, and not regulate other units that do not have significant emissions of
HAPs, the discussion of pet coke in the Utility RTC merely further confirms that the 2000
Listing Decision was intended to cover units that burned petroleum coke. In fact, the 2000

Listing Decision expressly noted in the course of listing oil-fired EUSGUs that such units

¢ See 2 Utility RTC at Table B-2 (http://www.epa.gov/tin/atw/combust/utiltox/emic2.pdf).
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are likely to emit increased concentrations of nickel relative to coal-fired units. See EDF

Ex. 311 at 79828.7

As the ALJs correctly note in the PFD), Congress stated n the federal CAA that the
“Administrator shall regulate electric steam generating unifs under this section, if the
Administrator finds such regulation is appropriate and necessary after considering the
results of the study required by this subparagraph.” 42 U.S.C. § 7412(n)(1)(a) (emphasis
added). Having found that coal- and oil-fired boilers are significant emitters of HAPs, and
in light of the undisputed fact that pet coke-fired boiler emit significant amounts of the exact
same HAPs, the EPA is compelled to require a MACT analysis for pet coke-fired boilers.
See PFD at 22. And, indeed, the evidence presented at hearing in this case shows that the
EPA specifically takes the position that MACT applies to LBEC, having provided the
TCEQ a comment letter in February, 2009 setting forth a list of detailed considerations “for
you to consider as you develop the case-by-case section 112(g) MACT standard for the
LBEC. See EDF Ex. 30 at p. 1 (emphasis added).

2.  Proposed but Rejected EPA Rules Provide No Support for Applicant’s Position.

Next the Applicant proceeds to cite a set of rules that EPA proposed in 2004, but
ultimately rejected, as evidence of EPA’s alleged intent to exclude petroleum coke in the
2000 Listing Decision four years earlier. See 69 Fed. Reg. 4652 (January 30, 2004) (the
“Rejected MACT Rule”). See LBEC Exceptions at 15-16. The Applicant previously cited

this same rule in its Closing Statement, but the ALJs correctly noted that, as a proposed

" Nor does the fact that petroleum coke-buming EUSGUs represent a relatively small percentage of HAP
emissions nationwide justify the Applicant’s position that it is acceptable for LBEC to subject the residents
of the Corpus Christi area to over 60 tons of hazardous air pollutants per year from petrolenm coke without
applying MACT, as Applicant suggests in footnote 37 of its Exceptions. See LBEC Exceptions at 14 n.37.

12




rule, under federal case law® the Rejected MACT Rule is entitled to no deference. PFD at
22-23. The Applicant criticizes the ALJs’ finding, claiming instead that under Kraft
Foods North America, Inc. v. United States, 58 Fed. Cl. 507, 512 (Fed. CL. 2003),
“[p]roposed regulations qualify as pre-existing guidance . . . . even if they [a]re not final.”
See I.BEC Exceptions at 16.

Even the most superficial reading of Kraff proves that it does not support
Applicant’s position. Kraff involved a set of rules that were ultimately adopfed, not
rejected like the proposed rule on which Applicant relies. Kraff, 58 Fed. Cl. at 511
(noting “[t}he 1996 Proposed Regulations and the Final 1999 Treasury Regulations are
substantially the same”). ‘Furthennore, a more detailed reading of Kraff reveals that it is
not even remotely applicable here, Kraft did not involve any question of whether
proposed rules are entitled to deference as a general matter. Instead, it involved whether,
under a specific Treasury regulation subjecting taxpayers to a “reasonable, good faith”
reliance standard based on “pre-existing guidance,” a taxpayer could claim its
interpretation of tax laws was reasonable in light of a proposed Treasury regulation

(altimately adopted) that was contrary to the taxpayer’s position. ?

¥ Clay v. Johnson, 264 F.3d 744, 750 (7th Cir. 2001)(concluding that “a proposed regulation does not
represent an agency's considered inferpretation of its statute . . . and therefore is not entitled fo
deference.”)(citing Commodity Futures Trading Comm'n v. Schor, 478 U.S. 833, 845, 106 5.Ct, 3245, 92
L.Ed.2d 675 (1986)).

? In that case, the plaintiffs filed amended returns for tax years 1994, 1995 and 1996 in an attempt to re-
classify severance pay as deferred compensation in order to reduce their employment tax burden. /d. at
508. The plaintiffs sought refunds of previously-paid FICA taxes. Jd The IRS determined the severance
pay was not properly classified as deferred compensation, and rejected the plaintiffs’ claims. Jd at 509.
The plaintiffs arguned they were nevertheless entitled to refunds under a specific Treasury regulation
providing that an “an employer may rely on a reasonable, good faith interpretation” of the relevant
regulation “taking into account pre-existing guidance.” Id. at 511. The Federal Claims Court rejected the
plaintiffs’ claims, finding proposed Treasury rules were contrary to the plaintiffs’ interpretation, and thus
their interpretation was not “reasonable” under the regulation. It was in this context that the Claims Court
made the statement cited by Applicant — ie., “[tlhe Regulations qualified as pre-existing guidance,
however, even if they were not final.” Id at 512.

13




Kraft is simply inapplicable here, as it does not even purport to address the issue
for which it is cited by Applicant, which is whether, as a general proposition of
administrative law, proposed regulations are accorded any deference. And, as the
applicable authority (including a decision of the United States Supreme Court) relied
upon by the ALJs'" makes absolutely clear, proposed regulations are entitled to no
deference. The Applicant’s reliance on Kraff is utterly misplaced. Rejected EPA rules
provide no justification for the Applicant’s interpretation of the 2000 Listing Decision.
Once more, the Applicant attempts to create justification for its position where none exists.
The Applicant’s additional specious MACT arguments should be rejected.

D. The TCEQ Cannot Unilaterally Exempt Pet Coke-Fired CFBs from
MACT.

Finally, the Applicant suggests that the EPA interprets Section 112(g) of the
federal Clean Air Act as wholly assigning responsibility to the TCEQ for determining
whether categories of sources are subject to case-by-case MACT determinations. See
LBEC Exceptions at 17-18. Accordingly, Applicant apparently contends that in this case

“, and

the ED has the unfettered discretion to exempt the Applicant from MACT review
that the ED’s decision in this regard cannot be challenged. For this proposition, the
Applicant cites a 1996 EPA Final Rule governing implementation of MACT

requirements. See 61. Fed. Reg. 68384 (the “1996 MACT Rule”). Specifically, the

10 See Clay, 264 F.3d at 750 (citing Commodity Futures Trading Comm'n v. Schor, 478 U.S. 833, 845, 106
S.Ct. 3245, 92 1.Ed.2d 675 (1986)). In the Commodity Futures case, the Supreme Court stated: “It goes
without saying that a proposed regulation does not represent an agency's considered interpretation of its
statute and that an agency is entitled to consider alternative interpretations before setiling on the view it
considers most sound.” 478 U.S. at 845; 106 5.Ct. at 3253.

- Notably, the record in this case reveals that the ED’s decision not to subject the LBEC CFB boilers to
MACT review was not independently made by the ED, but rather was actively procured by the Applicant
after one or more meetings between the TCEQ's Executive Director and his managers and lawyers for the
Applicant, Tr. 8 at 1794:23-25, 1795:7—19.
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Applicant cites language in that rule providing that “{iJhe EPA interprets [federal CAA]
§112(g) as assigning to the permitting authority of each State . . . the responsibility for
making 112(g) determinations.” LBEC Exceptions at 17 (citing 61 Fed. Reg. 68,382,
68,390 (Dec. 27, 1996). Thus, the Applicant construes the word “determination” as
including the unilateral and sole authority to decide whether a particular type of source is
subject to MACT.

First, it is worth noting that CAA §112(g) itself expressly refers to a

“determination’:

[Njo person may construct or reconstruct any major source of hazardous

air pollutants, unless the Administrator (or the State) defermines that the

maximum achievable control technology emission limitation under this

section for existing sources will be met. . . [s]uch determination shall be

made on a case-by-case basis where no applicable emissions limitations

have been established.
42 US.C. § 7412(g)(2)(B)(emphasis added). In other words, the “determination” cited
by the Applicant is merely the MACT determination itself, and not some broader
determination as to which categories and classes of sources may be excluded from
MACT. Consistent with this language, the 1996 MACT Rule upon which the Applicant
relies repeatedly refers to “case-by-case MACT determinations.” 61. Fed. Reg. at 68390.

This language merely provides that states have responsibility for performing case-
by-case MACT determinations, and does not evidence any intent to delegate listing
decisions or other issues of MACT applicability to the States. Indeed, the numerous
federal rules and guidance concerning MACT applicability cited by the parties in this
case (e.g., the 2000 Listing Decision and the various MACT rules cited by Applicant)
cstablish that the EPA has retained authority over MACT applicability issues and has

exercised extensive regulatory oversight over the subject. The Applicant’s apparent
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proposition that the States enjoy unfettered discretion to exempt classes of sources from
MACT requirements is unsupportable.12 There is no question that CAA §112 and EPA’s
listing decisions pursuant to that statute govern MACT requirements, and no permitting
authority is free to act contrary to the requirements of CAA §112. To suggest otherwise is
absurd. The ED is still bound by the law. For the reasons set forth in the PFD, the ALJs
correctly found that under CAA §112 pet coke-fired boilers like the proposed LBEC
CFBs are subject to case-by-case MACT. The Applicant and ED improperly failed to
comply with the requirement to perform a case-by-case MACT determination.
IV. THE ALJS CORRECTLY DETERMINED THAT APPLICANT
IMPROPERLY FAILED TO ACCOUNT FOR IMPACTS FROM ITS
REQUIRED MATERIAL HANDLING OPERATIONS.

A. The Application’s Wholesale Failure to Account for Required Material
Handling. ,

The ALJs conclude that, by failing to account for emissions resulting from material
handling required by the proposed LBEC, the Applicant failed to meet its burden of
showing that emissions from the proposed LBEC, will not “cause or contribute” to any
violation of the national ambient air quality standards (“NAAQS™) or PSD increment as

required by 30 TAC § 116.160 and 40 CFR § 52.21(1().13 On this point, the Application

2 The Applicant further relies upon langnage in the 1996 MACT Rule providing that questions regarding
the applicability criteria of the Rule (implementing portions of CAA § 112{g)) could be addressed to the
“state or local air permitting authority.” LBEC Exceptions at 17 (citing 61 Fed. Reg. at 68,358-59). By its
plain terms, this language merely provides for permitting authorities {which notably may include the EPA
in some instances) to provide information to regulated entities. Nothing in this language suggests that it
constitutes any delegation of unilateral authority to alter the scope of CAA § 112, Nor does this rule even
concern CAA § 112(n), which contains the special provisions governing EUSGUs.

13 The latter rule, which is incorporated by reference in TCEQ’s rules by 30 TAC § 116.160, provides as
foliows: (k) Source impact analysis. The owner or operator of the proposed source or modification shall
demonstrate that allowable emission increases from the proposed source or modification, in conjunction with
all other applicable emissions increases or reductions (including secondary emissions), would not cause or
confribute to air pollution in violation of: (1) Any national ambient air quality standard in any air quality
control region; or {2) Any applicable maximum increase over the baseline concentration in any area. 40 CFR
§52.21(%) (emphasis added).
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states that the material handling operations required for operation of LBEC would be

handled by a different entity called LBTC, and thereby omits any analysis of these

operations:

Material handling facilities will be required for pet coke, limestone, lime,
soda ash, sand, and combustion by products (fly ash and bottom ash). 7he
materials will transported to the adjacent site operated by Las Brisas
Terminal Company, LLC (LBTC). The material from the LBTC stockpiles
will be delivered to the LBEC material handling systems by conveyors,
equipped with hoods to reduce the particulate emissions . . .

{t]he material handling activities located within the LBEC property boundary
are included in this permit application while the material handling activities
occurring prior fo the custody transfer (i.e., active siorage pile, inactive
storage pile, conveyors, and etc,) will be authorized under a separate NSR
authorization by LBTC.

L.LBEC Ex. 6 at 00021-22 (emphasis added). No information concerning any such “separate
NSR authorization” by LBTC was ever presented by Applicant. Instead, the Applicant took

the position that material handling activities required for LBEC could be ignored in the

Application.
But as noted by the ALJs, 40 CFR § 52.21(k) expressly requires consideration of

“secondary emissions.” The definition of “secondary emissions” in the Texas sipt

provides as follows:

(17) Secondary emissions -- Emissions which would occur as a result of the
construction or operation of a major stationary source or major modification, but do
not come from the source or modification itself. Secondary emissions must be
specific, well-defined, quantifiable, and impact the same general area as the
stationary source or modification which causes the secondary emissions. Secondary
emissions include emissions from any off-site support facility which would not be
constructed or increase its emissions, except as a result of the construction or
operation of the major stationary source or major modification. Secondary
emissions do not include any emissions which come directly from a mobile source

" Although the Applicant and ALJs cite definitions of “secondary emissions™ centained in different
portions of TCEQ’s rules and EPA’s rules, all of the cited definitions are substantially identical.
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such as emissions from the tail pipe of a motor vehicle, from a train, or from a
vessel.

30 TAC § 116.12(17)(eftective November 1, 2001); approved by EPA July 22, 2004 (69 FR
43752) effective September 20, 2004 (emphasis added). As the ALJs observe in the PFD,
the definition of “secondary emissions™ covers emissions “which would occur as the result
of the construction or operation of the major source buf that do nof come from the
applicant’s facility itself” PFD at 39. The purpose of the definition is therefore “to make
sure that the cumulative impacts of the permitted facility itself — along with emissions from
any facilities not subject to the requested permit — will not exceed an applicable standard or
increment.” PFD at 39,

Applicant’s own expert witness Shanon DiSorbo testified at hearing that the volume
of bulk materials required to be handled would be 7.2 million tons per year for pet coke and
limestone alone — 4 million tons of petroleum coke and 3.2 million tons of limestone
annually. Tr. 1 at 109:19-22; 110:19-111:1. In spite of the vast amount of material handling
required for these quantities of materials, the Applicant made no attempt to evaluate
emissions from the required offsite material handling. As noted by the ALIJs, the Applicant
failed to quantify specific emissions for stockpiles of pet coke and limestone, or the other
material handling storage processes, in the LBEC Application, See PFD at 41. The
Application contains no emissions factors for storage piles of pet coke and limestone, no
emissions factors from the crushers used to prepére the pet coke and limestone, no emissions
factors for the conveyors or trucks used to transport the pet coke or limestone, and no

emissions factors for the anticipated drop points, Jd; Tr. T at 112:7-113:12.5° At no time in

15 By contrast, Mr. DiSorbo, who also prepared the White Stallion application, included all of this information
in the White Stallion application. PFD at 41; see also EDF Ex. 306.
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this case has the Applicant ever shown the TCEQ the locations where the required storage
piles, crushers, drop points and conveyors for pet coke and limestone will actually16 be
located. Nor has Applicant quantified or modeled emissions from such material handling
facilities that it concedes will be required.

Therefore, although the Applicant apparently contends that material handling
emissions will not cause an exceedance of the NAAQS or exceed any PSD increment, it is

undisputed that the Applicant has never made any showing of what those emissions actually

will be, nor has the Applicant located such emissions and performed air dispersion

modeling. This failure is even more critical because, even using the Applicant’s own air
dispersion modeling that was shown to be error-ridden, the proposed LBEC is within 1
ug/m3 of violating the applicable 24 hour PM;q PSD increment. PFD at 46.

B. The ALJs’ Conclusions.

Shortly before hearing, the Applicant jettisoned its planned reliance on “LBTC” and
instead stated that it planned to rely for purposes of its material handling needs on existing
Port of Corpus Christi (“POCCA”) air penmits covering two bulk docks. Yet the Applicant
fajled to amend its Application to otherwise address the required material handling and
reflect its changed position. The ALJs consequently found the Applicant failed to meet its
burden of proof. While the PFD addresses the material handling issues correctly and
thoroughly, in light of the Applicant’s claims in its Exceptions a summary of a few of the
ALIs’® salient points is appropriate here.

First, the ALJs found the Applicant’s failure to meet its burden of proof largely arose

from its failure to perform any specific quantification or accounting for secondary emissions

18 Although Figure 3-2 to the Application depicts a conveyor going from the LBEC property to a blank area
to the east, Mr. DiSorbo testified that the type of conveyor was undecided, and did not even know if it
would be one conveyor or two. Tr. [ at 327.
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resulting from the required material handling. The ALJs note that the record fails to show
“how LBEC materials would be processed at POCCA nor how the materials would be
transported from POCCA to the LBEC material transfer tower,” nor “how the POCCA
docks, under their current permits, could legally process the more than 7 million tons per
year of pet coke and limestone necessary for [LBEC].” PID at 42. 17" In addition, the ALJs
correctly note that on their face the POCCA permits are inconsistent with the handling of 7.2
million tons per year, as they contain a number of annual volume limitations that are far less
than 7.2 million tons. See PFD at 44. In light of these failures, the ALJs correctly conclude
that “[w]ithout any plans, process flow diagrams, or emission calculations, LBEC failed to
meet its burden of proof in this regard.” PFD at 41.

Second, the ALJs reject the Applicant’s claims that it is permissible to ignore
material handling emissions altogether. In its Closing Arguments, the Applicant suggested
that its failure to address emissions from the required material handling was justified on the
basis that the Application does not attempt to authorize material handling emissions from
LBEC.”® The ALJs noted, however, that this claim is contrary to the definition of
“secondary emissions” which expressly contemplates that increased emissions from offsite
sources must be considered. PFD at 39. The ALJs also addressed the Applicant’s
justification that “future changes to existing offsite support facilities must be authorized by

TCEQ prior to construction,” noting:

7 n fact, the Application makes no attempt whatsoever fo make such a showing. Although two of the
POCCA permits were attached to the section of the Application regarding air dispersion modeling (because
emissions from such permits were required to be modeled as part of LBEC’s background air dispersion
modeling), the Application makes no statement that such permits were to be utilized by LBEC for material
handling, much less any attempt to show how such permits could accommodate the required material handling
of 7.2 million tons per year of bulk materials.

' See LBEC Closing Arguments at 17.
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Taken to the extreme, this specious argument could be made for the entire
Application. It is tantamount to suggesting that, because LBEC may not operate a
facility in violation of any permitted standard, the Application should automatically
be granted. To the contrary, applicants seeking a permit from the state bear the
burden of proving that proposed major stationary sources, including certain
secondary emissions, will not emit contaminants that exceed the NAAQS and the
increments prior to construction. Merely restating that the regulations will not be
violated because it is illegal to do so is an insufficient and circular argument
[footnote omitted]. LBEC’s burden of proof applies equally, without regard to
whether the . . . material handling operations will be handled by an existing
(POCCA) or proposed (LBTC) entity.
PED at 39-40 (emphasis in original). Accordingly, the ALIs rightly reject the Applicant’s
claims regarding material handling, concluding the Applicant failed to meet its burden of
proof. PFD at 37, 46-47.
C. The Applicant’s Claims,
Now faced with a total lack of evidence as to the secondary emissions from handling
7.2 million tons of material per year and applicable rules that require such emissions to be
evaluated, in its Exceptions the Applicant resorts to obfuscation and finger pointing in an
attempt to distract attention from the Application’s fatal deficiencies. Specifically, the
Applicant attempts to jusﬁfy its fajlure to account for material handling by: (1) incorrectly
claiming that no “material” change in its material handling plans ever occurred and blaming
others for the Applicant’s own failure to present evidence on the issue; (2) leveling
unjustified and irrelevant personal attacks at EDF’s air dispersion modeler Michael Hunt;
(3) arguing that the required material handling emissions are not “secondary emissions”
because the Applicant allegedly has ceded material handling operations to third parties; (4)
misapplying EPA guidance; and (5) performing fruitless calculations in an attempt to show

the POCCA permits can handle the LBEC material handling. Deficiencies in the

Application and the case the Applicant presented at hearing are the Applicant’s fault — not
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the fault of the ALIJs or the Protestants. Fach of the Applicant’s unavailing excuses is
addressed in turn below.

1. The Applicant’s Changing Position on Material Handling.

For ends that are not entirely clear, the Applicant accuses the ALJs of either
misunderstanding or mischaracterizing the evidence regarding LBTC, and claims that the
ALJs are under the “misimpression that plans materially changed . . . in the sense that any
change would have altered the relevant modeling analysis.” LBEC Exceptions at 19. In
this connection, Applicant claims that it originally intended for POCCA’s atr permits to be
transferred to LBTC. Id. at 21. Tellingly, as “proof” of this assertion, Applicant does not
cite any statement or representation made by the Applicant, whether in its Application or
otherwise. Rather, it cites a hypothetical line of gquestioning of an EDF witness by
Applicant’s counsel during the November, 2009 hearing. See LBEC Exceptions at 21 n. 59.
And in fact, the Application makes no mention whatsoever of LBTC utilizing existing
POCCA pennits, but instead merely refers to a “separate NSR authorization.” See LBEC
Ex. 6 at 00021-22.

The Applicant’s claims that its plans have not materially changed are directly
contradicted by its own pleading filed September 18, 2009 in response to EDF’s Motion for
Summary Disposition:

When Las Brisas submitted its application to TCEQ, [its parent
companies]| Chase Power Development, LLC (“Chase Power”) and Chase
Terminal Company, LI.C (“CTC”) envisioned developing and operating a
commercial bulk terminal facility, utilizing the LBTC name, which, in
addition to other bulk materials, could accommodate petroleum coke and
limestone for use at the LBEC; hence the discussion of a LBTC material

handling and storage facility in Las Brisas’s application. The plans of
Chase Power and CTC have since changed . . .
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. . While facilities will be necessary for the storage and handling of bulk
materials to be used at the LBEC, those facilities need not be controlled by

LBTC or any other entity affiliated with Las Brisas. The existing Port of

Corpus Christi Authority (“POCCA™) bulk terminal operations can

provide off-site handling and storage, as necessary, of the materials to be

used at the LBEC, in addition io the myriad of other materials that the

POCCA handles for the port’s other customers. . .

See LBEC Response to EDF’s Motion for Summary Disposition at 2-3 (emphasis
added)(courtesy copy attached as Attachment “A™). This detailed statement describes a
“change” in plans and makes no reference whatsoever to any prior plan by LBTC to utilize
POCC4 permits. And further, as the ALJs note, in discovery the Applicant itself produced
material handling plans dated February 2009 — many months after the Applicant filed its
Application — that depict material handling operations separate and apart from the POCCA
docks. PFD at 31. As the ALJs correctly recognize, the Applicant’s claims that its plans
have not materially changed are “inexplicable” and totally contrary to the record. See PFD
at 37 n.69.”

Although the import to the Applicant of its alleged “consistency” claim is not
entirely clear, it appears that the Applicant believes that, if LBTC utilized POCCA permits,
this would result in moving property boundaries that EDF’s modeler Michael Hunt utilized
in air dispersion modeling based upon the February 2009 material handling plans for LBTC
produced in discovery (but not submitted to TCEQ) by the Applicant. See Exceptions at 25~

26, 22 . 65 (noting Mr. Hunt’s testimony was prepared based upon schematics produced by

the Applicant). Applicant alleges that moving the boundaries would impact Mr, Hunt’s

19 Further, the Applicant’s attempts (at pages 19-20 of its Exceptions) to blame EDF for its inconsistency
on this point — and apparently also for the Applicant’s failure to meet its burden of proof —are ludicrous.
The record plainly reflects that as early as May 2009, EDF served discovery responses on Applicant noting
that the Application improperly failed to account for emissions associated with LBTC. Tr. I at 24:23-25:7.
Once more in August 2009, more than two months before the hearing on the merits, EDF filed a Motion for
Summary Disposition again raising the material handling issues. The Applicant had early notice and ample
opportunity to timely correct the deficiencies, and merely elected not to do so.
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modeling of LBTC impacts. However, this evidence is not even essential to the ALJs®
conclusion. Although Mr. Hunt’s modeling based upon the Applicant’s “LBTC” plans
remains the only evidence in the record showing impacts once the storage piles and other
required material handling infrastructure located and modeled (and shows in such a case
PSD increments are exceeded), for purposes of the PFD the ALJs assumed the Applicant
had abandoned its LBTC plans and in fact intended to utilize POCCA permits. See PFD at
38. The Applicant’s critique of Mr. Hunt’s work is irrelevant and does not excuse the
Applicant’s failure to meet its burden of proof.

Not only is Applicant’s “consistency” argument completely untrue, it is equally
unavailing, As the ALIJs recognize, in the absence of any representation whatsoever that
LBTC intended fo utilize existing POCCA permits, one necessarily must calculate and
model LBTC emissions apart from and in addition to the existing POCCA permits. See
PFD at 37-38. But even assuming (as the ALJs explicitly do) that the Applicant will in fact
use existing POCCA permits, Applicant’s arguments fail to supply the missing evidence
necessary to prove that it can successfully utilize those permits for the 7.2 million tons of
bulk materials necessary for LBEC.

Finally, in a desperate attempt to draw attention away from its own failures, at
pages 19-20 of its Exceptions the Applicant attempts to blame EDF for the inconsistency
in the Applicant’s representations, and apparently also for the Applicant’s failure to meet
its burden of proof. On this point, Applicant apparently contends that it was somehow
prejudiced by the timing of EDF’s discovery requests to the Applicant. This claim is
Judicrous. The Applicant does not contest that EDF’s discovery requests were timely

served within the specified discovery period set out in the scheduling order in this case.
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Further, the record reflects that EDF’s discovery responses and pleadings notified the

Applicant early and often that the Application was deficient as to material handling:
+ In Rule 194 disclosures served on the Applicant in May 2009, more than five
months before hearing, EDF notified the Applicant that the Application

improperly failed to account for emissions associated with LBTC. Tr. I at
24:23-25:7;

+ In EDF’s pre-filed testimony served on the Applicant on August 21, 2009,
more than two moenths before hearing, EDF again raised in detail the defects

in the Application concerning failure to account for material handling; see
EDF Ex. 100 at 8-28;

«  On August 28 2009, again more than two months before the hearing on the
merits, EDF filed a Motion for Summary Disposition once again raising the
material handling issues.

The Applicant had early notice and ample opportunity to timely correct the

deficiencies in its Application. But the Applicant elected to make no effort whatsoever to

do s0.% The Applicant has only itself to blame.

2. Applicant’s Personal Attacks on Michael Hunt Are Irrelevant and Unavailing.

In its discussion of material handling the Applicant repeatedly levels unsupported
personal attacks’ on EDF’s air dispersion modeler Michael Hunt, P.E., apparently for
purposes of casting aspersions on the air dispersion modeling Mr. Hunt performed based on
the “LBTC” material handling plans produced by the Applicant in discovery. See LBEC

Exceptions at 25-28. In the course of these attacks, the Applicant criticizes Mr. Hunt for (a)

® ‘The Applicant did not present any testimony on the off-site material handling issues in its pre-filed
testimony, and in fact failed to disclose any festimony on the subject at all until the Friday afternoon before
the hearing on the merits, at which time the Applicant attempted to designate a completely new expert
witness, Kevin C. Ellis, to testify on the subject, The ALJs properly excluded Mr. Ellis’s testimony on the
basis that the Applicant had prior notice of the issue and untimely designated the witness. Tr. I at 51:1-9.

2! To give just a few examples, Applicant falsely claims Mr. Huant: (1) “does not rely on any particular
guidance™; (2) “dismisses [guidance] any time he disagrees with it”; (3) takes the position “he is the best
and sole arbiter of emission rates.,” LBEC Exceptions at 27. Notably, the only basis the Applicant cites for
these false claims are two lines of hearing testimony in which Mr. Hunt merely stated that with regard to
particular details of modeling road emissions and storage pile emissions, he utilized EPA guidance rather
than conflicting TCEQ guidance. LBEC Exceptions at 27 n.91-93; Tr. 4 at 794-95; 805; 807-916.
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“neglect[ing] the proper property boundaries” by representing LBTC as a different permit
authorization than POCCA; (b) modeling emissions rates that allegedly do not reflect
BACT; and (¢) allegedly “following no guidance other than his own.” Id. at 26.

First, as noted above, each of these claims is fruitless for purposes of attacking the
ALJs’ decision. The modeling of which the Applicant complains involves the apparently
discarded “LBTC” scenario. The ALIJs accept for purposes of their PFD that this plan has in
fact been abandoned by the Applicant and instead focus on the Applicant’s new story
involving POCCA permits. See PFD at 38. Therefore, while Mr. Hunt’s modeling does
show that exceedances of PSD increments will occur under the LBTC scenario or similar
material handling scenarios once one accounts for handling of the required 7.2 million tons
of bulk materials per year, this modeling is not essential in any way to the ALJs” basis for
recommending denial based on deficiencies in the Application regarding material handling.

In addition to being irrelevant, each of Applicant’s criticisms is unfounded. As to
the claim that Mr, Hunt improperly depicted a boundary between LBTC and POCCA, how
could he do otherwise? The undisputed evidence shows the Applicant failed to make arny
represeniation whatsoever that LBTC would utilize existing POCCA permits. As the AlJs
recognize, in the absence of such a representation, LBTC necessarily must be evaluated as a
separate facility from POCCA. See PFD at 37-38. To the extent Mr. Hunt made any
assumption that is no longer correct, he did so solely due to deficiencies in the Application
and the Applicant’s subsequent change in plans.

As to the BACT issue, the Applicant takes issue with Mr, Hunt on the basis that Mr.
Hunt’s determination of BACT for material handling does not comport with testimony of

Sierra Club witness Phyllis Fox, who stated that BACT requires controls including enclosed
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barns or domes for pet coke storage piles. See LBEC Exceptions at 27. Although EDF is
somewhat puzzled by the Applicant’s apparent concurrence with Ms. Fox’s views regarding
BACT,” regardless it is important to note that Mr. Hunt’s pre-filed testimony reveals that
the plans he relied upon (and the “schematic” referenced by the Applicant on page 27 of its
Exceptions) were in fact a set of proposed plans prepared by or for the Applicant itself,
which make no reference to enclosed storage piles. See EDF Ex. 100 at 16-21; EDF Ex.
103 at 0000047145-46 (showing stockpiles); 0000047150. Accordingly, fo the extent the
Applicant would claim that Mr. Hunt’s modeling does not reflect BACT, the Appliéant —
not Mr. Hunt — is at fault.

Finally, the Applicant’s gratuitous claim that Mr. Hunt follows “no guidance other
than his own” is simply a false and irrelevant ad hominem attack. This claim is directly
refuted by Mr. Hunt’s testimony, which reveals that he diligently seeks to follow applicable
guidance and accurately predict emissions, and that the few cases where he disagrees with
TCEQ guidance (i.e., modeling of roads and storage pile emissions) involve instances where
EPA and TCEQ guidance are not consistent. Tr. 8 at  805:4-11; 911:10-12*  The
Applicant’s personal attacks should be viewed as what they are: desperate atlempts to
distract the TCEQ’s attention from the actual, relevant issues in this case. As noted by the
ALIJs, the PFD assesses the Applicant’s case independent of the “LBTC” scenario that is
addressed by Mr. Hunt’s modeling. The Applicant cannot supply missing evidence and meet

its burden of proof by these unwarranted personal attacks on Mr. Hunt, particulatly given

2 1n this connection, the Applicant’s own expert Shanon DiSorbo’s does not believe BACT requires domes or
similar enclosures for storage piles, as his application in the White Stallion matter makes no reference to such
enclosures for stockpiles but rather proposes “use of water and/or dust suppression, where technically practical,
at ... stockpiles” as BACT. See EDF Ex. 306 at para. 6.2.1.

B Although Applicant’s counsel criticized Mr. Hunt for recommending modeling of road emissions in

accordance with EPA guidance, Mr. Hunt testified that he represents both permit applicants and protestants
and in each case he advises that roads should be modeled. Tr. 4 at 936-37.

27



the attacks are made in relation to evidence that is inessential to the ALJs’ conclusion.

3. The Applicant Cannot Shield the Required Material Handling Emissions from
the “Secondary Emissions” Inquiry by Merely Refusing to Disclose or
Quaniify Such Emissions.

Repeatedly throughout its discussion of material handling, the Applicant takes the
position that, because it apparently plans to allow material handling operations to be
performed under the POCCA permits, those emissions are not “specific, well-defined, [and]
quantifiable” and therefore are not “secondary emissions” at all. Sece PFD at 29-35. In
particular, the Applicant contends that “[i]f the specificity, definifion, or quantity of the
emissions are unknown by the applicant, then these emissions are not and cannot be
‘secondary emissions.”” LBEC Exceptions at 30. Further advancing this position, the
Applicant claims that the ALJs unfairly require it “to speculate as to the design and siting of
material handling equipment.” Id Then, suggesting (contrary to other assertions elsewhere
in its Exceptions) that its plan might require a modification of the POCCA permits and
application of BACT, the Applicant additionally claims it “cannot ensure that POCCA
would ever apply for the facilities described by Las Brisas,” apparently suggesting that the
Applicant is somehow hostage to POCCA. LBEC Exceptions at 30-31.

The Applicant’s arguments are at once completely specious and completely
disingenuous. These arguments are specious because they would render compliance with the
secondary emissions inquiry required by 40 CFR § 52.21(k) and TCEQ’s rules totally
optional. In fact, the ALJs have already noted the absurdity of this contention in the PFD,
stating “it is not [our] understanding that an applicant may avoid secondary emissions
simply by failing to quantify or specify emissions that may [readily] be defined.” PFD at

57. Such a reading is unsupported by either 40 CFR § 52.21(k) or the definition of
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“secondary emissions.” 2* Indeed, such an interpretation would allow applicants to make
compliance entirely optional by merely refusing to quantify emissions, thereby rendering the
“secondary emissions” requirement completely illusory.

There is no question that emissions from storage piles, conveyors, crushers, and
other material handling facilities may be readily quantified. In fact, Mr. DiSorbo quantified
those emissions in the White Stallion application, and Michael Hunt likewise performed
such a quantification based upon Applicant’s now-abandoned LBTC plans. The Applicant’s
interpretation is absurd and unsupported by the applicable miles. The Applicant cannot
magically make discrete and quantifiable emissions otherwise by playing “hide the ball.”

Furthermore, the Applicant’s claims that it must rely upon POCCA are disingenuous
and unavailing. Even if the definition of “secondary emissions” somehow did not apply
emissions controlled by third parties, the Applicant nevertheless has failed to state any
specific facts supporting (much less provide evidence of) its insinuation that it lacks control
of material handling and is held hostage by third parties. In fact, the evidence directly
contradicts this position, showing that as of late September 2009 LBEC in fact possessed an
option allowing it to perform the material handling on adjacent property.25 The Applicant

cannot avoid the requirement of assessing secondary emissions by merely refusing to

' Notably, the definition of “secondary emissions” contains no exclusion for increases in emissions that are
contractually assigned to third parties. To the exact contrary, as the ALJs note the definition in fact
presupposes that it will require consideration of emissions originating apart from the proposed facility. PFD at
39.

2 A September 18, 2009 affidavit by Kathleen Smith, the Applicant’s President, (submitted in support of the
Applicant’s Response to EDF’s Motion for Summary Disposition) states that LBEC’s parent company acquired
an option to lease additional land from POCCA for purposes of material handling. See Attachment”B” herete at
Paras. 7-9. Although the affidavit states that Applicant’s parents have elected not to exercise that option, the
affidavit clearly states that the option “remains in effect” fd. Nor are the statements in such affidavit
surprising, as it is simply not credible that the Applicant would proceed fo incur the massive expenditure
involved in building the proposed LBEC without any assurance of available facilities for the massive material
handling operations that LBEC concedes in its Application are required. LBEC Ex. 6 at 00021.
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quantify such emissions or feigning a lack of control over them.

Finally, the Applicant once more attempts to justify its attempts to shield material
handling activities from review by claiming any changes to POCCA permits would be
subject to TCEQ review. This claim ignores the fundamental problem, recognized by the
ALIJs, that doing so may result in exceedances of PSD increments. As the ALIJs note, absent
review of secondary emissions, an increase in emissions at an off-site source due to a new
primary source would never be considered for PSD increment analysis so long as the change
to the off-site source results in emissions impacts of less than 5 pg/m3 in AOI modeling.
See PFD at 45. Yet here, even the Applicant’s own 24-hour PMj¢ modeling shows the
Applicant is within 1 pg/m’® of exceeding the applicable PSD increment. PFD at 46. As the
ALIJs identify, this scenario highlights the importance of the “secondary emissions”
requirement and why it cannot be ignored. The Applicant has no credible excuse for
ignoring material handling emissions.

4. The Applicant Misapplies EPA Guidance.

In its discussion of material handling, the Applicant cites a hypothetical scenario
discussed in the EPA’s 1990 Draft NSR Manual (“Draft NSR Manual”) as somehow
supporting its position. LBEC Exceptions at 31-34. This example fails to advance the
Applicant’s cause. The hypothetical scenario is described at pages A.29-A.31 in the Draft
NSR Manual, and discusses an increase in emissions from a mine that serves a new power
plant. LBEC Exceptions at 31-32. The cited guidance notes that “the increase in fugitive
emissions from the mine . . . will be classified as secondary emissions with respect to the
power plant and therefore must be considered . . . if the power plant is subject to PSD

review.” Id. at 32 (citing Draft NSR Manual at A.31).
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Far from supporting the Applicant’s emission, this guidance directly supports the
ALIJs> position that any increases in emissions from offsite material handling in this case are
in fact treated as “secondary emissions.” It simply confirms that, because this case involves
a PSD permit application for LBEC and the Applicant intends to utilize POCCA for the
handling of 7.2 million tons of pet coke and limestone needed for LBEC, the Applicant must
establish that secondary emissions will not cause or coniribute fo an exceedance of the
NAAQS or PSD increments.”®

5. The Record Fails to Support the Applicant’s Efforts to Show Sufficiency of the
POCCA Permits.

Finally, the Applicant attempts once more to perform “back of the envelope”
calculations based upon the POCCA permits in an attempt to show that those permits can
handle the 7.2 million tons of materials required annually for LBEC. These attempts fail for
myriad reasons.

As the ALJs correctly observed, the POCCA permits contain multiple annual
limitations that are far less than the 7.2 million tons per year that LBEC will require. See
PFD at 43-44; see also LBEC Ex. 7 at 00156 (maximum annual limitation of 2.8 million
tons); LBEC Ex. 7 at 00180 (annual limitation of 578, 471 for fuels and aggregates). The

Applicant pretends that the POCCA permits’ annual volume limitations do not matter on the

%6 The Applicant further attempts to confuse the issues by constructing an inapt hypothetical whereby a
concrete plant chooses to “play the spot market” and acquire materials from one of two competitor quarries.
LBEC Exceptions at 33-34. Notably, this hypothetical does not refer to any guidance, whether EPA, TCEQ, or
otherwise. Nevertheless, the Applicant apparently wishes to insinuate, without suppert, that in such a situation
it would not be required to model increased emissions from either quarry. To the confrary, to the extent the
plant intended to receive product from one or botl, it stands to reason it should be required to account for
multiple scenarios. But regardless, in addition to being utterly unsupported, this hypothetical is completely
inapposite here, where the record demonstrates LBEC will necessarily need to have a set of material handling
facilities including piles of pet coke and limestone, crushers, conveyors, and drop points to feed bulk materials
to a single facility — LBEC. Indeed, the Application itself specifies that these facilities are “required” and not
contingent or hypothetical in any way. LBEC Ex. 6 at 00021,
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basis that 24-hour PSD increment exceedances are a chief concern for purposes of PSD
increment analysis. See LBEC Exceptions at 37. This argument reveals the Applicant has
no answer to this issue other than to pretend that the annual volume constraints in the
POCCA permits do not exist. See LBEC Exceptions at 37. But the evidence proves such
annual limitations do exist, and as a result the record definitively shows that the POCCA
permits cannot handle the volume of materials required for LBEC.Y

Second, the POCCA permits are limited insofar as they only authorize certain
quantities of emissions at certain specified emissions points. See LBEC Ex. 7 at 00152-156;
00179-180. Because the Applicant has failed to make any showing as fo the specific
equipment and flow path to be used for the LBEC bulk materials, or to quantify and
calculate the emissions resulting from such handling, there is nothing to compare to the
existing POCCA permits. The Applicant has failed to show that the material handling
required for LBEC can be accommodated under the cuirent terms of the POCCA permits
without requiring additional emissions points.

Third, even assuming these prior showings had been made, as the ALIJs correctly
observe there is no evidence whatsoever as to what, if any, capacity remains for processing
additional materials at the POCCA facilities after accounting for pre-existing commitments.
See PFD at 44. As the ALJs noted, it is possible that the POCCA permits are already
operating at or near their permitted capacity. The Applicant utterly failed to show that any
capacity is available.

Fourth and finally, not only has the Applicant failed to quantify material handling

emissions, but it also failed to perform air dispersion modeling to evaluate impacts from

! The Applicant admits as much at page 30 of its Exceptions, where it refers to POCCA amending its
permit to accommodate the material handling facilities necessary for LBEC.
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such emissions. Under 40 CFR § 52.21(k) and TCEQ’s rules, the Applicant is required to
demonstrate that that “allowable emission increases from the proposed source or
modification, in conjunction with all other applicable emissions increases or reductions
(including secondary emissions), would not cause or contribute to air pollution in violation
of” any NAAQS or PSD increment. This language takes into account both emissions and
reductions, and provides that a showing must be made with regard to both NAAQS and
PSD increments. Such language requires that the Applicant account for its proposed
material handling activities in its air dispersion modeling. Given that the Applicant totally
failed to locate or quantify emissions from the required material handling, the record is
likewise devoid™ of the air dispersion modeling required to prove that the material handling
activities required for LBEC do not violate NAAQS or PSD increments.

In conclusion, despite the Applicant’s complaints, personal attacks and attempts to
manufacture evidence, the record reveals a total lack of proof as to how and where bulk
materials will be handled, and what emissions will result from such handling. The -
Applicant must accept responsibility for its own defective case. Because as a matter of law
the Applicant bears the burden of showing that emissions from the proposed facility
(including secondary emissions) will not violate NAAQS or PSD increments, the ALJs
correctly determined that the Applicant failed to meet its burden of proof on this issue. The

Application should be denied.

% Aside from the air dispersion modeling performed by Michael Hunt using the Applicant’s now-
disavowed LBTC plans, which predicted PSD exceedances. See EDF Ex. 109,
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V. THE ALJs CORRECTLY CONCLUDE THAT APPLICANT’S AIR
DISPERSION MODELING IS FUNDAMENTALLY DEFECTIVE

In the PFD, the ALJs conclude that the Applicant’s air dispersion modeling is
defective in multiple respects. Specifically the ALJs found the following major errors: (1)
the Applicant’s air dispersion modeling incorrectly located multiple sources, resulting a
potential for 24 hour PMjy exceedances; (2) the Applicant improperly failed to model
emissions from material handling facilities and/or to provide sufficient justification for why
emissions were assumed to be zero; and (3) the Applicant improperly adjusted the moisture
content for POCCA permit No. 9498 from 2% to 4.8%. PFD at 55-66. Noting that the ED
contended in its Reply to Closing Arguments that it has not had an opportunity to review
modeling mistakes that came to light during hearing and that consequently remand would be
appropriate, the AlJs recommend that the Application be either denied or remanded for
further consideration. PFD at 51.

In its Exceptions, the Applicant responds by: (1) claiming the ED has had sufficient
time to review the Applicant’s revised modeling and consequently, no remand is necessary;
(2) repeating its claim regarding material handling that emissions from material handling
can be ignored because they are “uncertain” and therefore not “secondary emissions™; and
(3) with regard to impropetly adjusting moisture content, contending this issue is moot
because POCCA has “altered” its permit “based upon a moisture content of 4.8%” and made
other changes to its permit. Each of these claims is ill-founded.

A. The Evidence Definitively Establishes Applicant’s Air Dispersion Modeling
Is Erroneous and Unreliable.

The Applicant first claims it is appropriate to simply ignore the ED’s request for

remand, reasoning in part on the basis that time has passed since the hearing and presumably
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the ED can make any concerns known. LBEC Exceptions at 40. This ignores the fact that
the ED is requesting remand on the basis that “federal guidance requires the ED to verify the
Applicant’s modeling prior to issuance of the permit.” See ED’s Exceptions at 11. Further,
the ED’s Exceptions filed April 19, 2010 make clear that the ED still believes remand on
this issue is appropriate. ED’s Exceptions at 11.

More fundamentally, the Applicant’s contention that further modeling review is
unnecessary is completely unsupportable given that multiple, substantial errors in
Applicant’s modeling that were proven at hearing. Although Applicant claims that the
errors in emission point locations were corrected on rebuttal, see LBEC Exceptions at 39,
the evidence in fact proves that even on rebuttal Applicant’s air dispersion modeler Joseph
Kupper failed to propetly locate at least three emissions points, mislocating these points by a
few hundred meters. Tr. 9 at 2275:2-17. Furthermore, as the ALJs observe, by comparing
the differences between the Applicant’s initial modeling and its revised modeling, it is clear
that the mislocation of emissions points may have a significant effect on modeling results.
PFD at 55. These fundamental errors cannot simply be ignored.

Left with these clear errors, the Applicant’s only recourse it to claim that its
modeling was “conservative.” LBEC Exceptions at 42. But post-hearing, qualitative claims
of “conservatism” do not provide the necessary demonstration required by 40 CIFR §
52.21(k). There is no evidence quantifying the effect of this alleged “conservatism,” much
less showing that it was sufficient to counterbalance the numerous errors noted by the ALIJs,
including pervasive mislocation of sources, pervasive failure to quantify and model

emissions from material handling, and improper adjustment of moisture content. See PFD
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at 54-56, 57, 63-66.2° Moreover, many of the factors cited by the Applicant in support of its
“conservatism” argument relate to allegedly “conservative” assumptions as to hours of
operations — l.e., assuming certain equipment would run all of the time rather than
intermittently. See, e.g. Tr. 9 at 2318:7:14 (stating auxiliary boilers “would not operate all
year long.”). Such assumptions have no “conservative” impact on Applicant’s compliance
demonstration as to short term emissions limits. Critically, the 24-hour PM;y PSD
increment, which the record shows the Applicant will exceed, is a short-term limit.

The Applicant cannot change the numerous, significant and proven modeling errors
demonstrated at hearing and acknowledged in the PFD. There is simply no room for dispute
that the Applicant’s modeling contains substantial errors. In fact, the record shows that such
modeling was proven erroneous a second time even after Applicant attempted to correct and
resubmit it on trebuttal. There is no evidence whatsoever proving that any alleged

“conservatism” is sufficient to offset these errors. For these reasons, the Application is

29 Specifically, the Application is not “conservative” as Applicant contends because: (1) the Applicant
failed to specify any details of the required offsite material handling or model emissions associated with these
operations, with the result that the Applicant cannot possibly ensure that any “conservatism” offsets the
incremental emissions that will result from these “required” material handling operations ignored by the
Applicant; (2) the Applicant failed to model the permit allowable and instead increased the moisture content of
the petroleum coke handled at the Port of Corpus Christi under POC 9498 in direct violation of EPA and TCEQ
modeling guidance, including TCEQ’s RG-25, see PFD at 59-66, and as a result, the modeled emissions are
vastly lower than the permitted allowable; (2) the Applicant repeatedly failed to properly locate emissions
sources in conducting its air dispersion modeling, under-predicting emissions impacts by locating sources
farther away from the proposed LBEC; (3) the Applicant fajled to model sources below the significance level
when conducting its PSD increment modeling in direct violation of applicable EPA and TCEQ modeling
guidance; (4) the Applicant failed to calculate emission rates and model PM,, emissions associated with the
conveyor system depicted on Figare 3-2. Tr. 1 at 112:7-16; Tr. 2 at 460:7-15; (5) the Applicant failed to model
emissions from rock crushing operations required to crush the limestone and/or pet coke prior feeding info the
boilers; Tr. 1 at 113:6-12; and (6) the Applicant failed to calculate emissions rates and model PM,q emissions
impacts related to fugitive emissions from the loading of fly ash and bottom ash into trucks—emissions which
the Applicant’s consultants accounted for in preparing and filing the White Stallion air quality permit
application for four petroleum coke-fired circulating fluidized bed boilers and which proposes to use almost
identical air quality control measures. Tr. 1 at 86:6-93.7.
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fundamentally defective and should be denied.

B. The Applicant Is Not Free to Ignore Mate:;ial Handling Emissions.

The Applicant next claims once again that “there are no secondary emissions unless
they are specific and quantifiable” and feigns inability to comply with applicable rules on
the basis that “Applicant cannot design and authorize a system on another entity’s property.”
Of course, this is merely a re-iteration of the Applicant’s spurious argument, addressed at
length above, that it can elect to ignore required emissions merely by arbitrarily assigning
them to a third party. Indeed, such an interpretation would render the “secondary
emissions” requirement illusory.

There is absolutely no basis in 40 CFR § 52.21(k) allowing an Applicant to ignore
required and otherwise discreet and quantifiable emissions by merely failing to specify their
location. And, as noted above, there is furthermore no evidence whatsoever that Applicant
is somehow unable to design the required material handling operations and obtain the
approval of POCCA (or other applicable third party) to those plans. For the reasons
discussed in Section I11.C.3, above, this argument is utterly specious and should be rejected.

C. The Applicant’s Claims Regarding Moisture Content.

The ALIJs concluded that the Applicant made an additional error in its air dispersion
modeling by improperly adjusting the permitted moisture content under POCCA permit
9498 from 2% (the permitted limit) to 4.8%. PFD at 59-66. The ALJs concluded doing so
had a dramatic effect on modeled emissions, as utilizing the permitted 2% moisture content
causes large exceedances of the applicable 24-hour PMjg increment. PFD at 61.

In response, the Applicant attempts to submit a recent application for permit

amendment by POCCA, claiming that this Amendment addresses the ALJs’ concerns
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regarding moisture content. As noted above, the record in this matter is closed and such an
attempt to submit additional evidence after the fact is untimely and improper. As such, EDF
re-iterates its objection to and moves to strike Attachment D to Applicant’s Exceptions.

EDF additionally notes that Attachment D does not appear to reflect any TCEQ
concurrence in the amendment sought by POCCA. As of the date of submittal of this Reply,
the TCEQ’s website reflects that the proposed amendment is still pendi11g.30 As such, even
assuming it were permissible to submit additional evidence at this juncture, the attachment
does not provide any basis for changing the analysis. And, even assuming Attachment D
were final and admissible, it addresses at best one concern out of a number of fundamental
errors in Applicant’s modeling. Accordingly, it fails to support, issuance of the requested
permit.

For all of the reasons described above, the Applicant cannot create the pervasive
and substantial errors in its air dispersion modeling at this late hour. Accordingly, the
Application should be denied. To the extent the Applicant wishes to comrect the
numerous deficiencies identified in the PFD, it should be required to re-file ifs

Application.

VI. REPLY TO APPLICANT’S EXCEPTIONS TO BACT.

The Applicant furthermore stridently objects to the ALIs’ finding that the
proposed mercury emissions in the Draft Permit do not represent BACT. The Applicant
also contends that the ALJs improperly identified BACT for total PM and CO. All of

these claims are misplaced and cannot be squared with the record.

30 hip:/wwwS_tceq. state. tx us/airperm/index. ofin ? fuseaction—airpermits. project._report&proj_id=156256&addn num_txt=9498
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A. The Applicant Cannot Change Its Own Witness’s Testimony Regarding
Mercury BACT.

The Applicant complains that the proposed mercury BACT limit of 6.0 x 107
Ib/MMBtu is improper in light of recently issued permits and complains that the ALJs
deviate from TCEQ guidance. The Applicant’s claims are doubly misplaced. First, the
proposed mercury limit is in fact consistent with “emission reduction performance levels”
accepted by the TCEQ in recent permit review, and consistent with the actual permitted
limits for the Calhoun County Navigation District (“CCND”) permit. Second and
perhaps more importantly, the record reveals that the permitted limit was defermined
based upon the testimony of the Applicant’s own expert Shanon DiSorbo. The Applicant
cannot disavow the testimony of its own expert.

First, the Applicant claims the ALJs deviate from TCEQ guidance because the
proposed mercury emission limit for LBEC is lower than the permitted limit for the
Formosa Plastics Corporation permit and the initial CCND permitted limit (both 3.0x10°
Ib/MMBtu). LBEC Exception at 46-47. However, the Applicant then contradicts its own
allegation by noting that under the Commission’s Tier [ BACT review, the metric for
comparison is the “emission reduction performance level” accepted as BACT - not the
mercury emission limit itself. LBEC Exceptions at 47-48. On this point, the Applicant
notes that “there is no dispute” that the “emission reduction performance level” is 90% --
two percentage points higher than the 88% proposed by LBEC. LBEC Exceptions at 48-
49, Thus, the Applicant’s own arguments demonstrate that: (1) its criticism of the ALJs
for endorsing a mercury emission limit lower than Formosa or the initial CCND limit is
misplaced; and (2) the “emission reduction performance level” proposed by Applicant in

fact fails to meet BACT.
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The Applicant correctly notes that the reason for the differing proposed mercury
emission limits between LBEC, White Stallion and various other plants arises from
different assumptions regarding inlet fuel mercury concentration, and goes on to claim
“there is no evidence in the record to support the ALJs® critique of the petroleum coke
mercury content data used by Las Brisas.” Id at 48-49. But at this juncture the
Applicant’s argument again breaks down. Not only does such evidence exist, buf
furthermore it was provided by the Applicant’s own expert.

As noted in the PFD and Applicant’s Exceptions, Mr. DiSorbo prepared the
permit applications in both this proceeding and the White Stallion proceeding. However,
the proposed mercury BACT limits in White Stallion, which proposes a CFB boiler usihg
the exact same control technology as LBEC, are far lower — 8.6 x107 Ib/MMBtu — than
the limits proposed by the Applicant in this case. See PFD at 90. Mr. DiSorbo submitted
a permit application in White Stallion which endorsed this limit under his signature and
professional engineer’s seal. See EDF Ex. 306; EDF. Ex. 307 at 59; EDF Ex. 308 at 171.
Further, Mr. DiSorbo testified that, in light of the fact that White Stallion proposes to
burn both coal and pet coke, when one adjusts the emission limit calculations to account
for burning pet coke only, the number is even lower: 5.7x1077 I/MMBtu. PFD at 90; see
also Tr. 2 at 305:16-306:20.

In determining the mercury emissions limits for Whife Stallion and Las Brisas,
the same set of pet coke data was used. Mr. DiSorbo’s testimony reveals that in White
Stallion, two unusually high samples were excluded as outliers, whereas in Las Brisas the

two samples were not excluded.”’ However, Mr. DiSorbo’s testimony reveals that he did

31 As the ALJS note, of 11 data points, 8 reflect mercury content of 0.05 ppmw or less. PFD at 92 (citing
LBEC Ex. 33). The two excluded data points were 0.53 and 0.84 ppmw. PFD at 92.
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not even make the decision to include or exclude the data; instead, in cach case the
decision was made based upon guarantees provided by design engineers:

The [proposed LBEC mercury BACT limit] is the performance standard
that being backed up by our engineering contractors and design firm right
now. That's the lowest number that we have guaranteed. So there's a
commercial component to that. The number above in White Stallion is
based on a different set of design engineers and owner engineers that are
going to stand behind that number. So it's just a difference in the
guarantees that are being provided by the two different engineering firms
charged with designing these facilities.

Tr. 2 at 261:16-262:2 (emphasis added).”

This testimony establishes that the alleged “BACT” numbers testified to by M.
Di_Sorbo are dictated by the Applicant and the Applicant’s design engineers and do not
even reflect Mr. DiSorbo’s own opinion. He endorses completely different numbers as
“BACT” in the LBEC and White Stallion proceedings. And even more damaging to the
Applicant’s case, Mr. DiSorbo’s testimony discloses that the design firm in White
Stallion has in fact guaranteed a far lower number than that proposed by the Applicant
here. The fact that an Applicant chooses to use one design engineer over another does
not supply an excuse to avoid BACT. As the ALJs correctly conclude:

If one set of design engineers or contractors are willing to guarantee a

certain level of performance, then that level of performance should be able

to be achieved by others who are using the same control technologies,

same boiler types, and same fuel types. If not, then other facilities need to

utilize those same design engineers or contractors to get to that level of
performance.

PFD at 943

32 Far from justifying its actions, the two pages of Mr. DiSorbo’s testimony excerpted by Applicant at
pages 54 and 55 of its Exceptions simply further confirm that the mercury emissions limits sought by
Applicant - aka the “output value” — were unilaterally dictated to Mr. DiSorbo by the Applicant and its

design engineers. See LBEC Exceptions at 54-56.
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The Applicant repeatedly criticizes the ALJs for their conclusion, claiming that
the ALJs “step[ped] out of their appropriate role of triers of fact and into the role of fuel
analysis ‘experts.’” LBEC Exceptions at 51. This criticism is completely misplaced,
however, because the Applicant never presented any evidence whatsoever justifying
why it was necessary fo treat the fuel data differently than in White Stallion. The
Applicant did not present an expert to testify as to “fuel analysis” or as to why the
Applicant in this case was justified in treating the fuel data differently than the applicant
in White Stallion.

Instead, the Applicant relied upon Mr. DiSorbo, who is not a fuel analysis expert
or design engineer,3 * and who testified that he simply utilized numbers that were dictated
to him by the Applicant and its design engineers. Because there is no evidence justifying
Mr. DiSorbo’s endorsement of a “BACT” limit here that is far higher than BACT limit he
endorsed in White Stallion, the ALJs properly concluded that the evidence fails to
support a higher limit.*’

The Applicant also complains that “the ATLJs® basis for proposing a mercury limit
of 6.0x107 Ib/MMBtu . . . appears to be their mistaken belief that the White Stallion draft
permit includes a mercury limit of 5.7x107 Ib/MMBtu and the CCND permit contains a

mercury limit of 6.0x107 Io/MMBtu.” LBEC Exceptions at 59-60. In this connection,

** The ALJs also conclude that it was improper for the Applicant to apply an additional 25% “safety factor”
on top of its failure to exclude outlying data.

3 Ironically, the Applicant concedes in its Exceptions that Mr. DiSorbo “was never held out as a design
engineer,” see LBEC Exceptions at 57, yet attacks the ALJs for questioning Mr. DiSorbo’s decision to set a
BACT limit based upon the dictates of (non-testifying) design engineers.

3 The Applicant also complains that other parties did not provide evidence regarding whether the sampling
data was accurate. LBEC Exceptions at 51. This is simply ancther example of improper burden-shifting,
As with its material handling arguments, the Applicant has the burden of proving its direct case, and cannot
shift the burden to Protestants. It was the Applicant’s burden to prove it correctly determined BACT.
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the Applicant argues that, although the CCND permit has been amended to limit annual
mercury emissions to 14 pounds per year, the 6.0x107 limit was not deleted. LBEC
Exceptions at 60-61.

These claims are mistaken and misplaced on multiple counts. First, the ALIJs’
basis for proposing the mercury limit was plainly not any “mistaken belief” as to the
White Stallion permit limits but rather Mr. DiSorbo’s own testimony.  As noted above,
Mr. DiSorbo clearly testified that if one adjusts the 8.6x107 Ib/MMBtu proposed permit
limit in White Stallion to account for burning only pet coke, the resulting number is
5.7x107 Ib/MMBtu. See Tr. 2 at 265:7-14; 305:21-306:20.%° Again, the Applicant
cannot hide from its own expert’s testimony.

With regard to the CCND permit, the Applicant’s claim is a distinction without a
difference. As the Executive Director conceded in its Response to Cominents in this
case, the 14 lb. per year limit in CCND “calculates to 0.60 1b. Hg/TBtu”, or 6.0 x107
1b/MMBtu. Indeed, the absurdity of this alleged distinction is revealed by merely
consulting the draft LBEC permit, which would allow for annual mercury emissions of
over 216 1bs.>’, or over 15 times the annual mercury emissions permitted for CCND. As
the PFD indicates, the CCND limit further shows that mercury emissions far lower than
the Draft Permit are achievable. See PFD at 94.

Finally, the Applicant also suggests that the requirement to continuously monitor
mercury emissions along with the proposed “optimization” provision in Special

Condition 50 (“SC50) of the LBEC Draft Permit will account for any deficiencies in the

3*Therefore, although the proposed White Stallion permit limit itself is slightly higher (8.6x107 Ib/MMBtu)
because it proposes to burn pet coke and coal, the testimony is clear that, on an “apples-to-apples” basis,
the White Stallion application determined 5.7x10™ is achievable for a plant that bums pet coke only.

37 See LBEC Ex. 27 at 00030-32 (providing CFB boilers may emit up to 0.027 tons (54 Ibs.) Hg per year).
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BACT limits. The ED likewise objects to the ALJs’ conclusions regarding mercury
BACT, arguing that the limit identified by the ALJs is artiﬁciallyllow and that the
Commission should instead rely upon the “optimization” provision to adjust the mercury
BACT limits. ED’s Exceptions at 13. The problem with these claims is that the
optimization clause cannot be used as an excuse for failure to require a numerical BACT
limit consistent with the evidence in this case. For the reasons shown above, Shanon
DiSorbo’s testimony and application in White Stallion establishes that a BACT limit of
6.0x107 Ib/MMBtu is achievable for a pet coke-fired CFB. Furthermore, although the ED
cites a number of EPA Environmental Appeals Board (“EAB”) cases for the proposition
that such optimization clauses may be permissible where there is substantial uncertainty
as to what limit is achievable,”® there is no such uncertainty here where both an existing
permitted limit (CCND} and the Applicant’s own witness (DiSorbo) establish that the
BACT limit identified by the ALJs is achievable. To the exact contrary, the Applicant
concedes that there is no dispute about the level of emission control regarding mercury
BACT. See LBEC Exceptions at 47-48.

For all of the reasons described above, the ALJs correctly set mercury BACT in
accordance with the evidence presented at hearing and in accordance with emission limits
that Shanon DiSorbo’s own testimony demonstrated are achievable. The Applicant’s

complaints regarding those limits are unjustified and should be rejected.

% In re Prairie State Generating Co., PSD Appeal 05-05, 2006 WL 2847225 (EAB 2006); In re AES
Puerto Rico, L.P., 8 E.AD. 324, 348-50 (EAB 1999); In re; Hadson Power 14— Buena Vista, 4 E.A.D, 258
(EAB 1992). Notably, it appears that in each of these cases cited by the ED, the emissions reduction
directly correlated to actual test results, as opposed to the arbitrary 50% cutoff in SC50 which only comes
into effect if test results are at least 50% or less than the permiticd value, See LBEC Ex. 27 at 00028, Asa
result, the ED’s witness Randy Hamilton conceded that in some cases SC50 will fail to adjust limits even
though testing establishes BACT is actually much lower than the limit set in the permit. Tr. 7 at 1807:20—
1810:19. Further, by its terins the optimization clause in this case is not applied until the first annual test,
see LBEC Ex. 27 at 00028, thereby guaranteeing that, even in cases where the provision actually adjusts
permit limits, emissions from the source will exceed BACT for at Jeast one year.
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B. The Applicant’s Complaints Regarding Total PM BACT Are Misplaced.

As with a number of other pollutants, the Applicant and ED rely on alleged
uncertainty regarding the emissions of total PM to justify a high permit limit. As the
ALIJs noted: “basically the ED and [Applicant] are saying ‘we don’t know yet what sort
of results the new test method will demonstrate, so we are building a margin of error in.”
PFD at 88. The ED’s own Response to Comments indicates that the ED believes the
emissions limit for total PM will “probably” be lowered under the optimization
provisions of SC50. Given that by its terms SC50 does not apply unless actual emissions
are 50% or less than the permitted limit, this response indicates the ED believes that
actual emissions will likely be more than 50% less than the 0.033 Ib/MMBtu identified in
the draft permit. See LBEC Ex. 31 at 37.

As the ALJs correctly identify, it is improper to set an artificially high BACT
limit on the basis of mere uncertainty. PFD at 88-89. Further, to the extent the Applicant
and ED justify their actions based on SC50, the evidence shows SC50 is an improper
method of adjusting BACT as (1) its arbitrary 50% cutoff will fail to adjust permits in
many cases even though test results prove the permitted limit is not BACT; (2) testing is
not performed until one year after operation commences, and thus even when it is
effective SC50 guarantees one year of emissions at levels exceeding BACT; and (3) as
the ED’s witness Randy Hamilton conceded, the 50% cutoff in SC50 may create a
perverse incentive for the permit-holder to achieve artificially high emissions in order to

avoid permit reductions. Tr. 7 at 1807:20—1810:19; LBEC Ex. 27 at 00028; Tr. 8 at

2056:9-13.
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The ED and Applicant fail fo raise any valid basis for setting an artificially high
BACT limit. Their complaints regarding the total PM limits should be rejected.

C. Applicant’s Complaints Regarding CO BACT Are Unsupported.

The ALJs found that Applicant failed fo justify its proposed CO BACT limit of
0.11 Ib/MMBtu (12 month average). The ALIJs note that, while the Applicant attempts to
distinguish two plants with lower (0.10 1bs/MMBtu) permitted limits* by pointing out
these plants have higher limits for periods of lower-capacity operation, there is no
evidence that LBEC would operate at lower capacity. PFD at 96. And in fact, the
undisputed evidence in the record shows that LBEC is a base-load plant burning a
relatively cheap fuel. Tr. 6 at 1488:19—1489:23.

Faced with this evidence, the Applicant once more atteimpts to shift the burden of
proof to Protestants, claiming “the presumption that base load units only operate at full
load has no basis in reality.” LBEC Exceptions at 66. But curiously, the Applicant cites
no evidence in support of this claim. The undisputed evidence in the record shows that
LBEC is a base-load plant, and there is absolutely no indication that it will operate at a
Jower capacity for any significant periods. LBEC’s exceptions to the BACT CO limit are
baseless and amount to nothing more than an invitation to ignore the undisputed evidence
in the record.

VII. PLANT-WIDE APPLICABILITY LIMIT.

Although the Applicant contends that there is “no issue at this time that prevents”
the Commission from issuing a Plant-Wide Applicability Limit (“PAL”), at present the

Commission’s PAL rules have not been incorporated into the Texas SIP, and in fact the

37 These plants are the CLECO Rodemacher 3 and the Entergy Little Gypsy 3 units in Louisiana. See EDF
Ex. 1at38:1-4.
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EPA currently proposes disapproval of the proposed SIP amendment including such
rules.  See 74 Fed. Reg. 48467, 48469-71, 48474. Moreover, one of the bases upon
which the EPA proposes to disapprove the rule as a SIP amendment is that it “lacks a
provision which limits applicability of a PAL only to an existing major stationary source,
and which precludes applicability of a PAL to a new major stationary source, as required
under 40 CFR 51.165(f)(1)(i) and 40 CFR 51.166(w)(1)(i).” 74 Fed. Reg. 48467, 48474.
The Applicant’s request for a PAL in this case presents the exact scenario that has
invoked this objection from EPA, as the Applicant seeks a PAL for a new major
stationary source. In light of the established case law providing that a state cannot
administer the federal Clean Air Act in a manner contrary to its SIP unless and until such
changes are approved as SIP amendments,”® EDF submits it is inappropriate for the
Commission to issue a PAL as requested by the Applicant unless and until the EPA

approves the Commission’s PAL rules.

VIII. REPLY TO THE EXECUTIVE DIRECTOR’S DISCUSSION OF
PROCEDURAL ISSUES.

In its Exceptions, the Applicant fails to address the procedural issues that were
specifically requested to be briefed by the ALJs. However, the Executive Director
addresses these issues in his Exception. Specifically, the ED takes the position that: (1)
utilizing the “report” approach referenced in Texas Health & Safety Code §382.0518(d)
to an application for a new air permit would be a case of first impression, and is not
recommended because (i) “this process would eliminate any further hearing (and

probable notice) before the ALJs” and (ii) there is another viable alternative; and (2)

OSierra Club v. Tennessee Valley Auth., 430 F.3d 1337, 1346-50 (11" Cir. 2005)(holding state's
employment of 2% de minimis exception rule to opacity limitation incorporated in SIP was improper in
absence of acceptance of exception rule by EPA as SIP revision); Swear v. Hull, 200 F.Supp.2d 1162,
1169-72 (D. Ariz. 2001)
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remand to the ALJs pursuant to 30 TAC § 80.265 is the preferred option. See ED
Exceptions at 4-6.

For the reasons set forth in its EDF’s Exceptions, EDF concurs in the ED’s
conclusion that the “report” described in Texas Health & Safety Code §382.0518(d} is
not a proper or appropriate remedy. However, EDF disagrees with the ED’s arguments
concerning remand insofar as the ED does not appear to address the requirements set
forth in Texas Health & Safety Code § 382.0291(d). This portion of the Texas Clean Air

Act stipulates that an Applicant:

[M]ay not amend [its] application after the 31st day before the date on
which a public hearing on the application is scheduled to begin. If an
amendment of an application would be necessary within that period, the
applicant shall resubmit the application to the commission and must again
comply with notice requirements and any other requirements of law or
comunission rule as though the application were originally submitted to the
comrmission on that date.

Tex. Health & Safety Code §382.0291(d).

According to TCEQ’s rules, the Applicant must provide in its Application

information which demonstrates that emissions from the facility meet, among other
things, PSD review requirements and applicable requirements for hazardous air pollutants
such as MACT. See 30 TAC §116.111(a)(2)(1),(K). For the reasons discussed at length
in the PFD and herein, the Applicant has failed to provide information in its Application
(or otherwise) making the requisite showing as to either requirement.

Therefore, the Applicant must amend its Application in order to comply with 30

TAC § 116.111 and thereby be entitled to receive a permit. In accordance with the plain
terms of Texas Health & Safety Code §382.0291(d), Applicant therefore must “resubmit

the application to the conmumission” and must again “comply with notice requirements and
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any other requirements of law or commission rule as though the application were
originally submitted to the commission on that date.” Accordingly, EDF respectfully
disagrees with the ED to the extent, if any, the ED suggests that a remand may be
accomplished without compliance with Texas Health & Safety Code §382.0291(d).

IX. CONCLUSION

The Applicant cannot fix the multitudes of fatal deficiencies in its Application at this
late hour. The Application and evidence presented at hearing demonstrate that the proposed
permit cannot be granted without violations of multiple requirements of the federal Clean
Air Act, Texas SIP, and other applicable laws. Therefore, the Application should be denied.
In the altemative, to the extent the Commission determines remand is appropriate for any
reason, EDF submits that such remand must be required to conform with the terms of the
Texas Health & Safety Code including Section 382.0291, and the Applicant required to
resubmit its Application and issue notice in accordance with the terms of that statute.

For each of the reasons described above and in EDF’s Closing Brief and Reply
Brief, EDF respectfully requests that the Application be denied, that in the alternative the
Applicant be required fo re-submit and re-notice its Application in accordance with Texas
Health and Safety Code 382.0291, and that the Commission grant such other and further

relief to which EDF and the other Protestants show themselves justly entitled.
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SOAH DOCKET NO, 589-09-2005
TCEQ DOCKET NO. 2009-0033-AIR.

APPLICATION OF LAS BRISAS § BEFORE THE STATE OFFICE
ENERGY CENTER, LLC FOR §

STATE AIR QUALITY PERMIT; 8§ or
NOS., 85013, HAP48, PAL4L §
AND PSD-TX-1138. § ADMINISTRATIVE HEARINGS

APPLICANT LAS BRISAS ENERGY CENTER, LLC’8 CONSOLIDATED
RESPONSE TO PROTESTANTS’ MOTIONS FOR SUMMARY, DISPOSITION

The fundamental purpose of this contested case hearing is to determine whether the
application submitted by Las Brisas Energy Center, LLC (“dpplicant” ox “Las Brisas")
“complies with all upplicable stafutory and regulatory requitements.”’  Instead of a full
evidentiary hearing on the matter, Protestants Envitonmental Defense Fund, Inc. (“EDI™') and
Sierra Club (collectively, “Profestants”) would have the Administrative Law Judges (*ALJS")
make their recommendation to the Commissioners of the Texas Commission on Bnvironmental
Quality (“T'CEQ") in the context of 4 motlon for summary disposition absent due consideration
to witness testimony and other evidence, and without a complete administrative record. Whether
the application complies with applicablo Texas statutory and regulatory requirernents is properly
determined after a full evidentiary heating, not at this preliminary stage of the proceeding,

Furthermore, sutnmary disposition may be tendored only if “there is no genvine issue as
to any material fact and the moving party is enfitied to summary disposition as a matter of Jaw."?
Per this standard, Protestants’ motions should be summarily denied without reaching Protestants’

Jegal claims becanse material facts underlying fheiv argwments are in dispute, despite Protestants’

representations to the contrary. Moreover, even if the ALJs were to someliow move past the

! 30 'TEX. ADMIN, CODE § 55.210(b).
? Id. § 80.137(c).
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disputed material facts to Protestants’ legal cJaims, the ALJs will find that Protestants’ motions
are legally flawed and should be denjed. As demonstrated below, contrary to Protestant’s
assertions, Las Brisas’s application complies with the applicable statulory and regulatory
requirements, Accordingly, neither the facts nor the law support Protestants’ attempt to derail
this proceeding,

I,
ARGUMENT

A. FACTS MATERIAL IO PROTESTANTS’ MIOTION ARE IN DISPUTE,

Protestants’ motions rest on the cxistence and use of a site opsrated by Las Brisas
Terminal Company, LLC (“LBTC") and located adjacent to the Las Brisas Bnergy Conter
("LBEC™ for the handling and storage of bulk materials to be used at the LBEC, There is no
LBTC site. There are currently no active plans to develop or use a site operated by LBTC.? Las
Brisas does not plan to utilize LBTC for any material handling ox storage.® In fact, LBTC has
never been formed as a corporation.’

When Las Brisas submitied its application to TCEQ, Chase Power Development, LLC
(“Chase Power”) and Chase Terminal Company, LLC (*CTC") envisioned developing and
operating a commercial bulk terminal facility, utilizing the LBTC name, which, in addition to
other bulk materials, could accominodate petroleum coke and limestone for wse at the LBEC;
hence the discussion of a LBTC materlal handling and storage facility in Las Brisas’s
application. The plans of Chase Power and CTC have since changed. Noither Chase Power,

CTC, nor any related entity, as LBTC or under any othier name, foresees developing or operating

} See Bx. A, Affidavit of Kathieen Smith, §4 9-11,
4 Seeld §6,9-11.

S Seeid. {4

6 Sec id, § 8.
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a contmercial bulk terminal facility adjacent fo the LBEC site or at any other location fo serve
the LBEC.

Contrary to Protestants” claims, developing and using a site operated by LBTC for buik
materinl handling and storage is neither necessary nor required. While facilities wifl be
necessary for the storage and handling of bulk materials to be used at the LBEC, thoso facilities
need not be controlled by LBTC or any ofher entity affiliated with Las Brisas, The existing Port
of Corpus Christl Authority (“POCCA") bulk terminal opéralions can provide off-site handling
and storage, as necessary, of the materials to be used at the LBEC, in addition to the myriad of
other matetials that the POCCA handles for the port’s other customers.® Las Brisas’s application
accounts for the material handling and storage emissions from the POCCA’s existing bulk
terminal operations,’

Protestant EDF claims — but has not proven — that there will be an increase in offsite
wmaterial handling and storage emissions as a result of the future off-site handling and storage of
materials to be used at the LBEC, Las Brisas maintains that the off-site handling and storage of
materals to be used at the facility will not result in an increase in emissions from the POCCA’s
existing bulk terminal operations,”®  Accordingly, whether there will be an increase in off-site

materiat handling and storage emissions 1s one of the many facts in dispute - a genvine issvo of

material fact that should only be resolved after consideration of the parties’ evidence,

7 See id. §§ 9-11,
§ See id, 6.

’ See Bx. B, Affidavit of Joseph M. Kupper, P.B, § 7; Protestant EDI’s Motion for Summary
Disposition at 4 n.1,

o See Bx. B, Affidavit of Joseph M. Kupper, P.E.,, 1 10,
-3
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B. PROTESTANTS® ARE NOT ENTIFLED TO SUMMARY DISPOSITION AS A MATTER OF LAW,
Protestants acknowledge that in order to prevail on theit motions for summary disposition
they must prove, as a matter of faw, that the bulk material handling facilities that will be required
for the LBEC (1) will be part of the same “stationary source” as the LBEC or, in the alternative,
(2) will result in “secondary emissions.” As explained below, Protestants have not proved either
of these required elements. Accordingly, their motions for summary disposition must be denied

1. The LBEC and the Bulk Material Handling Facilities Will Not Be Part of the
Same “Stationary Source,”

Under TCEQ regulations, prevention of significant deterloration (“PSD") permitting
requitements apply to “[elach proposed new major source or major modification in en
attainment or unclassifiable atea,”"! TCEQ's PSD regulations define a “major stattonary source”
as “[alny stationary source that emits, or hag the potential to emit, a threshold quantity of
emissions of any air contaminant . . . for which a national ambient air quality standard has been
issued"?  Therefore, key fo determining the scope of PSD permilting requirements is
determining what conslitutes a “stationary soutce.”

TCEQ's PSD regulations define a “stationary source” as “[alny building, structure,
facility, or installation” that emits a regulated air poflutant.”” The term “[bjuilding, structure,
facility, or installation® is defined as “{alil of the pollutant-emitting activities that belong to the
same industrial growping, are located in one or more contiguous or adjacent properties, and are
under the control of the sare person (or persons under common control).™'* Accordingly, to be
pari of the same stationary source, pollutant-cimitting activities must (1) belong to the same

industrial grouping, (2) be located in one or more contiguous or adjacent propetties, and (3) be

" 30 TEX, ADMIN, CODE § 116,160(a) (emphasis added).
12 Id, § 116.12(17) (emphasis added).

”» 1. § 116.12(35).

14 14, § 116.12(6) (emphasls added).

e

Attachment A




under common confrol. As set forth below, Protestants have failed to prove that the pollutant-
emitting activities associated with the LBEC and the bulk material handling operations meet
these three criterla,

a2 Protestants Have Failed to Prove, As o Matter of Law, that the LBEC

and the Bulk Material Handling Operations Belong to the Same
Industrir} Grouping.

According to TCEQ regulations, “[pJolutant emitting activities are considered to belong
fo thé same industrial grouping if they belong to the same ‘major group’ {i.e., that have the same
two-digit code) as described in the Standard Industrial Classification Manual, 1972, as amended
by the 1977 supplement.”'® Protestants do not argue that steam clectric generating facilities and
the bulk material handling operations have the same two-diglt SIC code. That is because they do
not.,

As Protestants recognize, and as reflected in Section ILC of Las Brisag’s TCEQ Form
P11, the pollutant emitting sctivittes assoclated with the LBEC fall under 8IC Code 4911
which covers electric power generation facilities. Thus the LBEC falls under Major Group 49:
Electric, Gas, and Sanitary Services.”” The bulle materlal handling operations will fall under 4
separate and distinot major group. As evidenced by Section ILC of the POCCA’s TCEQ Form
P1-1,' bulk material handling operations fall undet SIC Code 4491 or Major Group 44: Water
Transportation.””  Accordingly, the pollutant emitting activities assoclated with the LBEC and
the bulk material handling operations will not belong to the same industrial grouping and thus,

aceording to TCEQ regutations, will not be part of the same “stalionaty source.”

b Id.

% See Las Brisas Pre-Tiled Exhibit 3, Permit Application, p. 12,

1 See Protestant BDI"s Motion for Summary Disposition, Bxhibit 1,
1 See Bx. C, POCCA TCRQ Form PI-1.

19 See Bk, D, Standard Industrial Classification Manuai, 1972.
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Protestants attempt to overcome this clear difference in industrial groupings by relying on
proamble language from Bnvironmental Protection Agency (“EPA") rulemakings and BPA
guidance relating to “support facilities.” However, the preamble language and the guidance
relied upon by Protestants do not constifute law?® and, furthermore, ate not binding on TCEQ”
Accordingly, neither serves as proper support for summary disposition. Instead, pursnant to
TCRQ regulations, which are controlling, the LBEC and the bulk matetial handling operations
will not constitute a single “stationary source™ because they will not belong to the same
industrial grouping.

b. Protestants Have Failed to Prove, As a Matter of Law, that the LBEC

and the Bulk Materlal Handling Operations Will Be Under Commnton
Control.

Although the fact that the LBEC and the bulk material handling operations fall under
different industrial groupings is enough, on its own, to defeat Protestants’ claim that the two
operations must be considered a single “stationaty source,” the required element of common

control also Is lacking.

% The guidance cited by both BDF and Sierra Club clearly states that suoh guidance is xot logally
binding. For example, the Preface of EPA's Draft 1990 NSR Manual clted by EDE inoludes the
following statement: “[This document} is not intended to be an officlal statement of policy and standards
and does not establish binding regulatory requivements; such requirements are contained in the
regulations and approved state implementation plan.” Ex. B, Dreft, October 1990, BPA New Source
Review Workshop Manual, Proface (emphasis added), Additionally, the December 6, 2004 letter from
EPA Region 7 referenced by Sierra Club Includes the following disclalmer: “As a final note, even thought
we cncourage SIP-approved PSD siates . . ., to follow BPA guidance to ensure consistency In
implementation of the program, such guidance Is not legally binding and does nof substitute for
controlling vegulations.” Protestant Slerra Club's Motion for Sutmmary Disposition, Exhibit C (emphasis
added).
H When approving TCEQ’s PSD permitting regulations as part of the Texas State Implementation
Plan in 1992, BPA, in response to comments, directly addressed the relevance of its interpretations and
guidance regarding PSD regulations. BPA siated that it “did not intend fo suggest that Texas ls required
to foltow BPA’s interpretations and guidance issued under the Act in the sensc that those pronouncements
have independent status as enforceable provistons of the Texas PSD SIP, such that mere failure to follow
such pronouncements, standing alone, would constitule a violation of the Aot Ex, ¥, 57 Ted, Reg,
28,005 (lune 24, 1992),

-6-
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As oxplained above, when Las Brisas submitted its application to TCEQ, Chase Powet
envisioned developing and operating a commercial butk terminal faeility, which, in addition fo
other butk materials, could accommodate the petroloun coke and limestone to be used by the
LBEC# 1n furtherance of this pursuit, Chase Power formed CTC in Pebruary 2008 and later
reserved the LBTC name with the Texas Secretary of State.” Accordingly, when Las Brisas
fifed the application it referenced a LBTC material handfing and storage facility. Protestants,
relying on the reference to LBTC, claim that both the LBEC and the material handling operations
ate under the cominon control of Chase Power. This simply is not tho case, as neither Chase
Power not CTC foresee developing or operating a commercial bulk terminal facility adjacent to
the LBREC site or at any other location to serve the LBECY  Rurthermore, contrary to
Protestants® claims, developing and using a site operaled by LBTC for bulk material handling
and storage ls neither noecessary nor required, While facilities will be necessary for the storage
and handling of bulk materials to be used at the LBEC, those facilities need not be controlted by
LBTC or any other entity affilisted with Las Brisas. The existing POCCA bulk terminal
operations can provide off-slte handling and storage, as necessary, of the materials to be used at
the LBEC, in addition to the myriad of othet materials that the POCCA handles for the port’s
other customers.”> Therefore, the LBEC aud the material handling operations will not be under
cormmon control and thus cannot be considered a single “stationary source.”

2 The LBEC Will Not Result in Secondary Emissions.
Protestant BDF atgues that, even if the LBEC and the bulk material handling operations

are not considered to be part of the same “stationary source,” the material handling operations

2 See Tx. A, Affidavit of Kathlsen Smith, § 8.
n See id, 4§ 34,

H See id. 4§ 9-12.

’s See id. 4 6.
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will necessarily result in secondary emissions that have not been considered in the Application,
BDIs argumont, owever, is based on the unproven claim that there will be an increass in off-
site material handling and storage emissions as a result of the futute off-site handling and storage
of materials to be used at the LBEC. In fact, there will be no such increase in emissions,

TCRQ's PSD permitting rogulations incorporate by reference 40 C.ER. § 52.21(k)
concerning souree impacts analyses, which provides that “the owner or operator of the proposed
source of modification shall demonstrate that allowable emissions increases from the proposed
source or modification, in conjunction with all other applicable emissions increases or
reductions (Including secondary emissions), would not cause or contribute to ait pollution in
violation” of any national ambient air quatity standard (“NAAQS™) or PSD increment”® TCRQ’s
PSD pennitting regulations also define “secondary emissions” as follows:

Bmissions that would oceur as & result of the consituction or operation of a major

gource or major modification, but do not come from the sourcs or modification

itself, Secondary emissions must be specific, well-defined, quantifiable, and

impact the same general area as tho stationary source or modification that causes

the secondary emissions, Secondary cmissions Include emissions from any oft-

site support facility that would not be constructed or increase s emissions,

except as a result of the construction or operation of the major stationary source or

major modification. Secondary emissions do not include any emissions that come

directly from a mobile source such as emissions from the tail pipe of a motor

vehiole, from a train, or from a vessel.?’

As BDF recognizes and as TCBQ's PSD source lmpacts analysis requirements and
definition of “secondary emissions” both make clear, consideration of secondary emisslons is
only relevant when there will be an inerease in off-site emissions, a fact that BDF haes falled to
prove. Contrary to EDF's claims, developing and using a site operated by LBTC for bulk
material handling and storage s neither necessary nor required. Rather, the existing POCCA

bulk terminal operations will provide off-site handling and storage, as necessary, of the materials

2 Incotporated by reference at 30 TRX, ADMIN, CODE § 116.160(c)(2)(13).

2 30 TEX, ADMIN, CODE § 116.12(32).
«8-
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to be used at the LBEC2® Purthermore, the future off-site handling and storage of materials to
be used at the LBEC can be accommodated without an ineresse in the currently authorized
emissions, emissions that were considered by Las Brisas in both its NAAQS and PSD increment
analyses.” Accordingly, BDF has failed to prove that the off-site material handling operations

will result In emisstons that have not been considered in the Appleation*®

1 8
EVIDENCE FILED ¥IN SUPPORT OF CONSOLIDATED RE SPONSE TO
PROTESTANTS MO UM DISPOSITIO

Protestanfs have submitted several exhibits in support of theit motions for summary
disposition, none of which establish their entitlement to sumuary digposition, In addition to
relying on certain of Protestants’ exhibits as set forih in this Consolidate Response, Applicant
subnits the following exhibits in suppoxt of this Consolidated Response, true and correct copies
of which ate attached hereto and incorporated herein. This evidence includes:

Bxhibit A:  Affidavit of Kathleen Smith.

Bxhibit B:  Affidavit of Joseph M. Kupper, P.E.

Bxhibit C:  Cettified copy of TCEQ Form PI-1, Air Preconstruction Permit and

Amendments, filed by Port of Corpus Christi Authority for amendment of
TCEQ Permit No. 47881,

Bxhibit D:  Bxcerpt from Standard Industrial Classification Manual, 1972; Major
Grouyp 44 —~ Water Transportation,

28 See Bx. A, Affidavit of Kathleen Sralth, § 6.

ki See Bx, B, Affidavit of Joseph M. Kupper, P.B,, 11 7-10,

10 Although Sierra Club's motion does not request summary disposition based on the contention that
the material handling operations will neccssarily resull in secondary emissions that have not been
considered in the Application, it does clte a Proposal for Decision (“PFD") in the Malter of the
Application of ASARCO, Inc, for the renewal of Air Permit No, 20345 (SOAH Docket No. 582-05-0593)
as “instructive” on the lssue of whether emissions from an “Interconnected facility” should be considered
in the “primary facility’s” application, Contrary to Sierra Club's claim, the clted PED ls not “nstraclive”
at all to a request for summary disposition because it does not reflect governing law or regulation or, in
this cass, even TCEQ poley. In fact, the portions of the PED olted by Sierra Club were never adopted by
the Comnission, Rather, the Commission adopted an Intexim Order including only those findings of fact
from, the PED “which concern jurlsdictional matters, designation and withdrawal of parties, and general
background with regard to the Bl Paso Plant.,” See Bx, G, TCEQ Interim Order.
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Bxhibit B: Proface of Draft, October 1990, BPA. New Source Review Workshop
Manual.

Bxhibit F: 57 Fed. Reg. 28,095 (June 24, 1992),

Exhibit G:  Cettified copy TCEQ Interim Order concerning Application of ASARCO,
Incorposated to renew Air Quality Permit No. 20345, TCRQ Docket No.
2004-0049-AIR, SOAH Docket No. 582-05-0593.

ur.
CONCLUSION

For the foregoing reasons, Applicant respectfully submits that Protestants’ motions for
summaty disposition are factually and legally insupportable, There are genuine issues as to a
number of material facts and Protestants are not entitled to summary disposition as a maiter of

law. Accordingly, Protestants’ motions for sammary disposition should be denied.

Respecifully submitted,
l v t

Tdith A, Riloy/SBN 16927900\ \
Christopher C. Thiele/SBN 24013622
VINSON & ELions L.L.P.

2801 Via Fortuna, Suite 100

Auslin, Texas 78746

Telephone: (512) 542-8520

Facsimile: (512)236-3329

COUNSEL FOR APPLICANT
LAS BRISAS ENBRGY CENTER, LLC
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CERTIFICATE OF SERVIC

1 certify that a true and correct copy of the forgoing response has been served by hapd-
delivery, email, facsimile or U.S, Majl to the parties listed on the attached service Hat on t ¢

18th day of September, 2009, %

;
Chilstepher G, Thiel\v TN,

e «11 -
US B2156v,)
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Mailing Fist
LAS BRISAS ENERGY CENTER, LLC
TCEQ DOCKET NO, 2009-0033-AIR
SOAH DOCKEY NUMBER: 582-09-2005

TOR SOAN:

VIA: Facsimile EOR THE CHIEF CLERK:

The Honorable Tommy Broyles VIA: Pacsimile & Regulay Mail
Administrative Law Judge Ms. LaDonna Castafiuela, Chief Clerk
'The Honorable Craig R, Bennett TCEQ Office of Chief Clerk MC-105
Administrative Law Judge .0, Box 13087

State Office Of Administrative Hearings Avstin, TX 78711-3087

300 West 15" Streat Tel: (512) 239-3300

Austin, Texas 78701 Pax: (512) 239-3311

Tel. (512) 475-4993
Fax: (512) 475-4994

VIA: Facsimile FOR INDIVIDUALS:
State Office of Adminisirative Hearings VIA: Regular Mail

Attn: SOAH Docket Cletk Manuel Cavazos, 111

P.O. Box 13025 4325 Ocean Diive #7Y
Austin, TX 78711-3025 Corpus Christi, TX 78412
Tel: (512) 475-4993 Tel: (361) 779-4266

Fax: (512) 475-4994
FOR THE PUBLIC INTEREST COUNSEL 1o LD GROUPS

VIA: Facsimile VIA: Facsimile

Mr. Scott A. Humphtey Richard Lowerre, Counsel

TCEQ Office of the Public Interest Counsel Lowerre, Frederick, Perales, Allmon &
MC-103 Rockwell

PO Box 13087 707 Rio Grande, Suite 200

Austin, TX 78711-3087 Anstin, TX 78701

Tel: (512) 239-0574 Tel: (512) 469-6000

Rax: (512) 239-6377 " Fax; {512) 482-9346

FORTHE EXECUTIVE DIRECLOR FOR CLEAN ECONOMY COALITION
VIA: Facsimile VIA: Facsimijle

Brin Selvera Gerald Sansing, Chalrperson

Ben Rhem Clean Beonomy Coalition

TCEQ Environmental Law Division MC-173 5404 Chevy Chase Dr.

P.O. Box 13087 PO Box 537

Austin, TX 78711-3087 Corpus Christi, TX 78412

Tel: (512) 239-0633 (Solvera) Tel: (361) 8557051

Tel: (512) 239-6501 (Rhen) Fax: (361) 854-5859

Fax: (512) 239-0606
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OR SII CLUB

VIA: Racsimile
Layla Manswi
Han Levin

Bnvironmental Integrity Project — Texas Offlce

1303 San Antonio, Ste 200
Auvstin, TX 78701

Direct: (512) 637-9479
Fax; {512) 584-8019

FOR ENVIRONMENTAL DEFENSE
ITUND

VIA: Facsimile

Tom Webber

MeRlroy Sullivan & Millet LLP

PO Box 12127

Avstin, TX 78711

Tel: (512) 327-8111

Pax: (512) 327-6566

TOR ROGER RESS

VIA: Facsimile

Roger Landress

242 Montclair Drive
Corpus Christi, TX 78412
Tel; (361) 993-3601

TFax: (866) 406-7550

Austin 1063911v.{

FOR LEAGUL OF
AMERICAN CITIZENS (LULAC)

VIA: Regular Mail

Susie Luna-Saldana, Education Chair
League of United Latin American Citlzens,
Council No. 1

4710 Hakel Dr

Cowpus Christi, TX 78415

Tel: (361) 779-0939

OR TEXAS CLEAN AX

VIA: Facsimile
Tetrell W. Oxford
Susman Godfrey LLP
901 Main, Ste 5100
Dallas, TX 75202
Tel: {214) 754-1902
Fax: (214) 665-0847
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SOAHN DOCKET NO, 5§82-03-2008
TCEQ DOCKET NO, 2009-0033-AIR

APPLICATION OF LAS BRISAS § BEFORE THE STATE OFFICE

ENERGY CENTER, LLCFOR § .
STATE AIR QUALYTY PERMIT; § or
NOS, 85013, HAP4S, PALAL §
AND PSD-TX-1138, 8 ADMINISTRATIVE HEARINGS

AFRIDAVIT O KATHLEEN SMITH IN SUPPORT OXf
LAS BRISAS ENERGY CENTER, LLC'S CONSOLIDATED RIESPONSIL
O PROTESTANTS MOTION FO MARY DI MTIO

STATE OF TEXAS §
§
COUNTY OF HARRIS §

BEFORE ME, the undeislgned notary, personally appeaved Kathleen Smith, a person

whose Identlly Is known to me, After I administered an ozth to hex, upon her oaih, she gald:

L.

“My name is Kathleon Smith, I am over the age of 21, am competent to make this
affidavit, have personal knowledge of the facts hereln, and affitm that those facts are frue
and coxrect,”

9 gin the President and Chief Opetating Officer of Chase Power Development, LLC
("Chase Power™) and have hold that position slnce the company was formed In 2007 fox
the puepose of developing a power generation company In Texas.”

“I am the President of Chase Terminal Company, LLC (“CTC”) and have held tlat
position since the company was formed In February 2008 for the puepose of developing a
commercinl bulk tesminal factHty at the Port of Corpus Christt Autherity ("POCCA”),"

“The name ‘Las Brlsas Texminal Company, LLC' (“LBTC") was yeserved with the Texas
Seoretary of State for potential use (see, o.g, EDF Motion for Summary Disposition
Bxhibit 0) by Chass Power firough counsel but the LBTC has never been formed as a
corporation,”

“[ am the Prestdent and Chief Operating Officer of Lus Brlsas Energy Center, LLC (“Las
Brisas™), and have held that positlon since the company was formed in 2007, Las Brisas
was formed by Chase Power to pursue the development of the Lus Brlsas Encrgy Center
(“LBEC?), a solid fuel-fired steamn electiie genevating facllity to be located It Cotpus
Cluisil, Toxas, After exploring a mumber of fuel options, Las Brlsas elected fo use
petrolenin coke as the LBEC fuel souree and applied for the alv authorizations that ae the

TXHIBIT A 1
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9l

subject of the above-captioned proceeding, which is omrently pending before the Toxas
State Offfce of Adminisitative Hearlngs.”

“POCCA ourrently operates a bulk terminal located to the east of the proposed slte of the
LBRC. The POCCA buik ferminal operations conslst of the storage, handling, and
loading of dry bulk commoditics inoluding, but not limited to, petroleum. coke, The
exlsling POCCA. bulk terminal operations can accommodate the petrolsum coke and
limestone o be used at the LBEC."

“On November 12, 2007, Chase Power and the POCCA entered into an option agrooment
(“Optivn Agreement,” EDF Motion for Summary Disposition Bxhibit X) whereby the
POCCA granted Chase Power i option to fease approximately 17021 acyes of mopetty
(*Option Property”) ovmed by the POCCA, Approximately 82.48 acres of the Option
Property make up the proposed site of the LBEC, Chase Power was, at one tline,
contemplating leasing the reinainder of the Optlon Propetly for the CTC's development
of blgk terminal fackities for handling petroleum coke and Himestone to boe used at the
LBEC*

“CTC was formed to explore the potential privatization and upgrade of the exlsting
POCCA bulk tenminal operations. When Las Brisas submitied the ale pecmit application
for the LBEC to TCEQ, Chase Power and CTC envisioned developing and operating a
comumateial bulk texminal facillty, wiilizing the LBTC name, which, In additlon to other
bulk matetdals, could accommodate petroleum coke and limestone for use af the LBEC

“Although the Option Agreement remains In effect, there are no active negotiationy to
onder inlo & loage agreement botween the POCCA and Chase Power, CTC, or any related
entlty as LBTC or under any other name, involving any property other than the
approximately 82,48 acies that constitute the proposed site for the LBBC and ave dopleted
in Exhibit A to this affidavit. Instead, Chase Power intends fo excrelse the Option
Agresment within the next few months only with respect to the approximately 82,48
actes that constitute the proposed site for the LBEC. Chase Power cuirently anfloipatos
that, prior to comioncoment of the ovidentlary hearing in this maitor on November 2,
2009, it will have sntered into a term sheet or lease agreement with the POCCA for only
the approximately 82.48 acres that constitute the proposed site fox the LBEC.”

10, *No egreenent to develop or oporate a commeroial bulk texming] facility adjacent to the

LBEC slte exists between or among POCCA and Chase Power, CTC, ot any selated
entity as LBTC or wider any other name.”

11, “Nelther Chase Powsr, CTC, nor auy selated ntity as LBTC or under any ather name

foresees vsing the Bulk Handling Bquipment and Layout Conceptunl Design prepaved in
May 2008 (BDF Motion for Summary Disposition Exhibit N) lo planning for the
construction and operation of the LBEC, EDIMs Motion for Summaty Disposition
Bxhibit N, dated May 8, 2008, represents one of many a commerclal bulk terminal
facllity conceptual dosign drafts that Chase Power or CTC commissioned or hag
consldered,”

EXHIBIT A 2
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12. “Chase Pawer terminated its retationship with the author of EDFs Motion for Swmmary
Disposition Exhibit N shortly after the conceplual design was delivered on Mayld,
2008."

.

Further affiant sayeth not,”

@tmeen Smith, Affiant

Subsoribed and sworn fo before me on this {g day of September, 2009, to cortify of
which wilhess my hand and seal of office,
: id 7 ﬂ

! i
otary Public— State of Texas

My Commission Bxplres: 527700427
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