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THE OFFICE OF PUBLIC INTEREST COUNSEL’S
REPLY TO EXCEPTIONS

TO THE COMMISSIONERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

The Office of Public Interest Counsel (OPIC) of the Texas Commission on
Environmental Quality (Commission or TCEQ) files this Reply to Exceptiohs in the
above-referenced matter. | |

I. Introduction

OPIC generally supports the ALJs’ conclusion that White Stallion Energy Center,
LLC (White Stallion or Applicant) failed to meet its burden of proof and, therefore, the
permit should not be granted. OPIC supports the arguments and positions set forth in the
exceptions submitted by the Environmental Defense Fund (EDF) and Sierra Club and No
Coal Coalition (Sierra Club). Specifically, OPIC supports the following arguments as the
primary basis for denial of White Stallion’s (Applicant’s) permit applications: OPIC
agrees with EDF that the Applicant failed to conduct dispersion modeling properly; and

OPIC concurs with Sierra Club that White Stallion has failed to demonstrate it will
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incorporate Best Available Control Technology to control nitrous oxide (NOx) emissions
from the proposed facility.

II.  Discussion
A. Dispersion Modeling

OPIC agrees with EDF that the ALJs should not have disregarded guidance
documents and effectively set a new standard. OPIC concurs with EDF’s assertion that it
is problematic for the ALJs to conclude that the guidance documents do not bind an
Applicant and what matters is “whether the Applicant’s modelets have used the best
available professional judgment.”! EDF is correct that such an analysis has no legal
support either in case law or statute.”

OPIC has previously supported EDF’s arguments concerning the dispersion
modeling: (1) the Applicant mistakenly relied on TCEQ’s Dockside Guidance Document
dated August 12, 2002; (2) the Applicant failed to place receptors on the property line;
and' (3) the sulfur dioxide (SO,) modeling originally submitted as part of the application
was performed erroneously, and the TCEQ never reviewed the modeling submitted
during the Applicant’s rebuttal case.

EDF points out that the Applicant relied on the TCEQ Dockside Guidance
Document in concluding that receptors need not be placed within 25 meters of the barges
used to deliver coal and petroleum coke.®> Although the Applicant modeled on property
sources for PM; emissions, it did not model emissions from the barges or other sources

located off—property.4 While the guidance document notes that in most cases, the

' EDF’s Exceptions at 13; PFD at 29.

2 EDF’s Exceptions at 13.

3 App. Exh. 103, p. 6-3 of the modeling report.
*Tr. pgs. 359-360.
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property line is well-defined and all sources of emissions are bn property, for some
activities, such as marine loading, sources may be located off-property and emitted
directly into ambient air. In these cases (where the emissions are off-property), this
guidance may be used.’

OPIC agrees with EDF that reliance on this document is misplaced. This
guidance document applies to emissions related to such activities as shipbuilding.6 Since
this is not the activity contemplated by the Applicant, there is no modeling protocol that
insulates them with a 25 meter barrier. When EDF’s modeling expert placed receptors
inside the buffer zone White Stallion created for itself, he concluded the short-term PMjg
Prevention of Significant Deterioration (PSD) increment had been exceeded.” Asa
result, OPIC agrees that this short-term violation provides a basis for denying the
applications.

| OPIC also concurs with EDF that White Stallion’s modeling underestimates
impacts from low-level fugitive emissions associated with material handling activities.
TCEQ rules require the Applicant to estimate the highest concentrations and possible
violations of a National Ambient Air Quality Standards (NAAQS) or PSD increment.®
The highest ground-level concentrations of low-level fugitive emissions associated with
material handling activities at the proposed site occur at the property line.’ Hdwever,
White Stallion’s modeler failed to place reéceptors on the property line, thereby

underestimating impacts from low-level fugitive emissions associated with material

* EDF Exh. 108, p. 6

S Tr. pgs. 747.747.

" EDF Exh. 100, pgs. 12-13.

830 TAC § 116.160(d), incorporating by reference Appendix W, § 7.2.2 of TCEQ modeling procedures.
? Tr. pgs. 320-322.
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handling activities.'” Therefore, OPIC agrees with EDF that the Applicant’s failure to
predict the highest ground-level concentrations of low-level fugitive emissions |
constitutes another basis to deny the applications.

OPIC further agrees with EDF that the SO, modeling submitted with the
application was not performed properly. Although the highest SO, emissions occur
during plant start-up when stack exit velocities are lower, thereby leading to lower
dispersion, the Applicant modeled emissions during normal operating c‘onditiolns when
stack exit rates are much higher and dispersion is greater.!! The Applicant’s rebuttal
witness offered new modeling, but the ED’s staff had not reviewed it. Under these
circumstances, OPIC agrees that the analysis of SO, emissions is deficient and provides
another reason for denying the applications.

B.  BACT for NOx Emissions

OPIC agrees with Sierra Club that the record does not support the ALJs’
conclusion that SCR is not BACT for this application.'* Sierra Club notes that according
to the ALJs, the lack of agreement among expert witnesses as to how SCR should be used
on a CFB “seems to support a finding that SCR is not clearly BACT for a CFB.”" OPIC
concurs that simply because two experts disagree about the best implementation for SCR
does not mean SNCR becomes BACT because SCR, whether applied on the hot-side or
tail-end positions, will provide greater control of NOx emissions than SNCR under any

circumstances.

1 Tr. pgs. 323-324.

''ED Exh. 100, pgs. 22-23.

12 Sierra Club’s Exceptions at 8.
" Id. at 9; PFD at 57
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OPIC has previously expressed agreement with Sierra Club that White Stallion
has failed to demonstrate it will incorporate BACT to control NOx emissions for the
proposed facility. The record in this case contains two competing technologies for NOx:
selective non-catalytic reduction (SNCR) and selective catalytic reduction (SCR). The
Applicant’s evidence on this issue is fairly simplistic. White Stallion’s engineer, Shanon
DiSorbo, states that the Applicant performed a detailed review to determine whether SCR
was technically feasible for controlling NO, emissions.”* He concluded that SNCR was a
control technology accepted by the TCEQ. 15

The ED’s testifying engineer, Randy Hamilton, provided a slightly more detailed
analysis to justify the use of SNCR to control NOy emissions. He explained that White
Stallion proposes the introduction of ammonia for NOy control, which may result in some
emissions of ammonia because the chemical reactions are not perfectly complete.’® At
higher NOy redﬁctions, measurable amounts of ammonia may slip through the reaction
zone without reacting with NOy. Ammonia slip is limited to 10 parts per million by
volume (ppmv) on an hourly basis and 5 ppmv on an annual basis, which are levels that
reflect expérience with the tradeoff between NOy and ammonia and the ability to tune the
SNCR process to minimize slip. These limits are consistent with other permit and
regulatory limits for ammonia emissions from SNCR control systems and reflect
BACT."

Expert witness William Powers, representing the Sierra Club and No Coal

Coalition, provided a substantially more detailed analysis explaining why SCR is the

1 DiSorbo Prefile p. 61.
" 1d. at 60.

16 Hamilton Prefile p. 22.
Y 1d at22-23.
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more appropriate control technology for controlling NOy emissions. First, he explains
that in order to make certain that BACT ensures the maximum control of emissions, the
EPA has established a top-down analysis.'® The top-down analysis consists of a five step
approach: (1) identifying all available control technologies; (2) eliminating technically
infeasible options; (3) ranking the remaining control technologies by control
effectiveness in reducing the pollutant under review; (4) evaluating the most effective
éontrols and documenting the results; and (5) selecting BACT." This approach makes
sure that a new source has the most effective control measures available, unless the
source can affirmatively demonstrate that these measures are technologically or
economically infeasible. This method also provides assurance that BACT keeps up with
technical advances in the reduction of pollutants.?’

| According to Mr. Powers, in this case White Stallion failed to consider all the
possible control technologies and, therefore, failed to select BACT for NOy emissions.?!
He points out that the proposed SNCR involves injection of ammonia at a specific point
in the furnace where the temperature range is appropriate. This reduces nitrogen oxides
but also results in a fair amount of ammonia being emitted as a pollutant from the stack.
The ammonia “slip” limits in the proposed air permit are 10 ppm (1-hour) and 5 ppm (12-
month rolling average).22

Mr. Powers further testified that the BACT analysis eliminated SCR on technical

_ feasibility grounds without any supporting analysis. SCR is in common use on solid fuel

and gaseous fuel-fired combustion units in the United States. Major SCR manufacturers

'8 Powers Prefile p. 4.
Y 1d at 4-5.
2 1d at 4-6.
2 1d at 11.
214 at 12.
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will guarantee burning high sulfur coal with either a 2 ppm or a 5 ppm ammonia slip.

' SCR is capable of reducing NOy emissions from White Stallion’s CFBs by 90 percent.”

Mr. Powers explains that there are different configurations for SCR at White
Stallion. These configurations are: (1) hot-side high dust; (2) hot-side low dust; and (3)
tail-end, which could also be called a cold-side, low dust application. There is no doubt
that hot-side low dust and tail-end SCR configurations are technically feasible for this
permit application. Hot-side, high dust SCR should be technically feasible for the
Applicant but is not presumptively as feasible as are low dust and tail-end SCR.*

High dust means that the SCR is placed in a position before the flue gas has |
passed through a high efficiency control device such as an electrostatic precipitator or a
baghouse. Low dust means the SCR is located after the particulate control device but
upstream of the air-preheater. Tail-end means the SCR is placed in a position after the
flue gas has passed through the air preheater, the high efficiency particulate control
system, and the SO, scrubber, so the flue gas is much cooler. The air preheater is a large

heat exchanger that takes heat out of the flue gas leaving the boiler and recycles that heat

into the combustion air injected into the boiler.”

Mr. Hamilton testified on behalf of the ED after Mr. Powers. He admitted there is
no analysis of SCR for this application, and his direct testimony fails to address Mr.
Powers’ analysis of SCR as BACT to control NOy for this applica’tion.26 Furthermore,

Mr. Hamilton did not consider the top-down approach.”’

2 Id. at 12-13.

2 1d at 13.

25 ]d.

26 Tr. p. 1070.

" Tr. pgs. 1069-70.
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OPIC agrees with the Sierra Club that SCRs are used on coal-fired PC boilers in
the clean gas low dust and tail-end configurations as well as in the high-dust
configurations. For example, low dust and tail-end SCRs have been operating
successfully for decades on PC boilers in Germany.”® Mr. Hamilton also testified that the
characteristics of post-particulate control exhaust streams are sufficiently similar to
demonstrate that there is no technical impediment that would render SCR technically
infeasible for the Appliéant.zg

OPIC supports the approach advocated by Sierra Club and No Coal Coalition. In
order for BACT to take into consideration the most currently available technologies to
control emissions, OPIC submits that BACT analysis should be a dynamic process that
looks beyond previous technologies used in the past. If the approach suggested by the
Applicant and the ED were correct, then the agency would not be able to take advantage
of new technologies, nof would the agency be able to go beyond what has previously
been used to control emissions.

At the very least, OPIC maintains that it is incumbent to respond to the points
made by protesting parties regarding alternatives for BACT. In this case, it appears the
ED;s conclusion in determining BACT has resulted in approval of the Applicant’s
recommendations without consideration of the alternatives presented by other parties in
this matter. Under such circumstances, OPIC cannot support the ED’s position because

there has been no meaningful review of SCR.

28 Sierra Club Exh. 204.
% Tr. pgs. 1083-1084.
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IV.  Conclusion
OPIC respectfully recommends that the Administrative Law Judges modify the
PFD recommending denial of the proposed permit for the additional reasons described

herein.

Respectfully submitted,

Blas J. Coy, Jr.
Public Interest Counsel
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ff/\/ Scott A. Humphrey
Assistant Public Interest Counsel
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