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THE EXECUTIVE DIRECTOR’S EXCEPTIONS TO THE
ADMINISTRATIVE LAW JUDGE’S PROPOSED ORDER

The Executive Director ("ED"”) of the Texas Commission on Environmental Quality
(“Executlve Director” or “ED”) files these Exceptions to the Administrative Law Judge’s
(“*ALJ)’s”) Proposal for Decision ("PFD"”) and Proposed Order, pursuant to 30 TeX. ADMIN. CODE
§ 80.257.

_ I. Introduction

Albemarle Corporation (“Respondent”) owns and operates a chemical manufacturing
plant located at 2500 North South Street, Pasadena, Harris County, Texas (the “Plant”). On
July 30, 2009 through August 7, 2009, a TCEQ Houston Regional Office investigator
documented that Respondent failed to maintain the minimum net heating value of 300
British Thermal Units per standard cubic feet per minute ("BTU/scfm") on Flare G-D-1; and
failed to maintain the correct list of equipment components that were excluded from the
Leak Detection and Repair ("LDAR”) monitoring program. On November 13, 2009, a TCEQ

Enforcement Division Section Manager, David Van Soest (*"Mr. Van Soest”), mailed a
Proposed Agreed Order to Respondent (“Proposed Order”) for an expedited settiement of the
case subject to the following conditions: (1) payment of an assessed penalty in the amount
of one thousand eight hundred twenty-three dollars ($1,823.00); (2) A one-time
administrative penalty deferral of three hundred sixty-four dollars ($364.00) resuiting in a
reduced payable penalty amount of one thousand four hundred fifty-nine dollars
($1,459.00), if Respondent satisfactorily complied with all the ordering provisions within the
time frames listed; (3) Final approval of the Proposed Order and issuance of an Order by the
Commissioners; and (4) If no settlement is reached, the ED will proceed with enforcement
under Commission’s Enforcement Rules.

On January 8, 2010, Respondent mailed a signed version of the Proposed Order with
the requested payment of one thousand four hundred fifty-nine dollars ($1,459.00) to the
TCEQ cashier’s office. The TCEQ's cashier’s office deposited the check within three days as
required by law.? Upon receipt of the signed Proposed Order, TCEQ Enforcement Division

Tex. GOVT. Cope § 404.094. FUNDS TO BE DEPOSITED IN TREASURY. (a) Fees, fines, penalties,
taxes, charges, gifts, grants, donations, and other funds collected or received by a state agency under
law shall be deposited in the treasury, credited to a special fund or funds, and subject to appropriation
only for the purposes for which they are otherwise authorized to be expended or disbursed. A deposit
shall be made at the earliest possible time that the treasury can accept those funds, but not later than
the third business day after the date of receipt. However, if an agency determines that for seasonal or
other extraordinary reasons deposits cannot be made by the third business day after the date of
receipt, the agency shall provide written notice of the determination to the state auditor and
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management determined that the recommended penalty for Violation No. 1 in the Penalty
Calculation Worksheet ("PCW") was inadvertently miscalculated. The error was corrected by
changing the violation events in Violation No. 1 from a single potential minor event to seven
quarterly potential moderate events, increasing the penalty from one thousand four hundred
fifty-nine dollars ($1,459.00) to twenty-three thousand six hundred thirty-five dollars
($23,635.00). This recalculation of the penalty accurately reflects TCEQ’s Penalty Policy for
classification of similar violations.?

On March 12, 2010, a TCEQ enforcement coordinator Nadia Hameed (“Ms. Hameed")
notified Respondent of the mistake in the penalty calculation and the resulting increase in
the recommended penalty. Respondent refused to accept a new Proposed Order and insisted
the original inaccurate version be presented for Commission approval. That request was
denied. Neither the ED nor any of his representatives has signed the Proposed Order. The
sole signatory on the Proposed Order is the Respondent. Because no settlement was
reached, the ED filed the Executive Director’s Preliminary Report and Petition ("EDPRP”)
against Respondent on June 21, 2010. A contested case hearing was requested and the
Hearing on the Merits was scheduled for March 31, 2011.

On February 8, 2011, Respondent filed its Motion for Summary Dlsposmon (“the
Motion") arguing that the sngned Proposed Order constituted a binding settlement
agreement with the ED and that it disposed the ongoing enforcement action. Respondent
argued the ED should not be allowed to renege on that settlement agreement but should
instead enforce the settlement agreement. On February 23, 2011, the ED filed a response to
Respondent’s Motion disputing the assertion that the signed Proposed Order was a legally
binding contract. On March 28, 2011, the ALJ issued Order No. 3, cancelling the March 31,
2011 hearing on the merit and notifying the parties of his intent to grant Respondent’s ‘
Motion. On April 28, 2011, the AL issued a Proposal for Decision ("PFD”) finding that there
was a binding contract between the ED and Respondent and that Respondent is entltled to .
have the Proposed Agreed Order submitted to the Commission for consideration. ;

II. Exceptions

The Executive Director respectfully disagrees with the AL's finding based on the .ED”s
response to the Motion and respectfully requests the ALJ to reconsider his findings.® Also,
the ED disagrees with the ALJ for the following additional reasons:

There was no contract between the ED and Respondent because there was no agreement
regarding the final terms of the Proposed Order. This is evidenced by the fact the ED did not
sign the proposed agreement upon receipt of the signed version from the Respondent. The -
settlement negotiation halted when the ED proposed a modification to the recommended
penalty, which Respondent rejected. Respondent’s Motion argues that the ED is estopped
from reneging on an agreement because “An offer of settlement becomes a binding contract

comptrolier with an explanation of the circumstances that require the delay. If the state auditor finds
that an agency has not complied with this subsection, the state auditor shall make an estimate of any
resulting financial loss to the state, taking into consideration compliance costs that would have been -
additionally incurred by the agency, and report the amount to the legislative audit committee, the
governor, and the comptroller.
2 The violation was changed from potential minor to potential moderate due to the amount of
operating hours Respondent operated below the minimum net heating value i.e. 2,244 hours, which
constltuted 23 percent of total operating period of 9,669 hours. ,

®ED’s Response to Summary Disposition Motion.
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- when it is accepted by the other party according to its terms.” The ED agrees with
Respondent’s statement but disputes Respondent’s interpretation of it. Texas courts
interpret settlement agreements according to the rules applicabie to contract interpretation.®
The elements of a valid contract are: (1) an offer, (2) an acceptance, (3) a meeting of the
minds, (4) each party’s consent to the terms, and (5) execution and delivery of the contract -
with the intent that it be mutual and binding.® Here, the third, fourth and fifth elements are
lacking. This was a Proposed Order that was not executed and delivered with the intent that
it be binding before it was accepted by the ED and approved by the Commission. When an
agreement is reached with a Respondent, the ED signs the Proposed Order, publishes notice
of the Proposed Order in the Texas Register, providing 30 days for public comment and
presents the matter to the Commission for consideration.” The ED has neither signed the
Proposed Order nor published it for public comment, indicating that no agreement was
reached. Respondent is the sole signatory on the Proposed Order, a clear indication that
there was no agreement between the parties. Respondent’s signed version of the Proposed
Order is based on an inadvertent penalty miscaiculation which needs to be modified.

The nature of a Proposed Order is such that either a Respondent or the ED could decide to
end the settlement negotiation at any time prior to Commission approval. To set the
precedent by deeming a Proposed Order signed by one party as a legally binding contract
would not only negatively impact the ED, but it would also negatively impact a respondent,
who, after signing a Proposed Order, discovers an error and requests modification of the
error. In that case, if the ED were to insist that the signed Proposed Order constituted a
binding contract and refused to rescind or modify the Proposed Order before presenting it to
the Commission for consideration, the Commission could face an influx of Proposed Orders
to which the parties disagree. That would defeat the goal of the parties presenting an
agreement to the Commission for approval. It is counterintuitive, if not paradoxical, to
present an “Agreed” Order to the Commission for approval when significant disaccord
remains between the parties on an essential element of the proposed contract. Whiie the ED
strives for excellence in carefully drafting its documents, there are rare occasions when
mistakes are discovered after Respondent signs the proposed agreement but before
Commission agenda. When that happens, the ED corrects the error with Respondent’s
consent and may have to republish in a Texas Register notice prior to Commission
consideration. -

The ED respectfully requests the ALJ to reconsider his finding that a legally binding contract
was created since the ED did not accept the Proposed Order as is evidenced by the lack of
ED’s signature. To hold that the Proposed Order constitutes a contract would disrupt the
ED’s ability to negotiate agreements and force the ED to present inaccurate Proposed Orders
for the Commission’s consideration. The ED does not publish a signed order in the Texas
Register or present a signed order for the Commission’s consideration if both parties
disagree on the content of the Proposed Order or if errors exist in the proposed agreement.
This will drastically affect the ED’s ability of regulated entities and the ED to correct
inaccuracies discovered in Proposed Orders prior to Commission agendas and would force
the ED to publish inaccurate information in the Texas Register. As a result, the Commission
may be faced with a situation where it spends more time determining if a contract indeed

4 petkovsek v. Board of Pardons and Paroles of State of Tex., 785 F. Supp. 82, 85 (E.D. Tex. 1992)

5 Cities of Abilene v. Public Utility Com’n of Tex., 146 S.W.3d 742, 747 (Tex. App. - Austin, 2004)

6 DeClaire v. G&B Mcintosh Family Ltd. Partnership, 260 S.W.3d 34, 44 (Tex. App. - Houston [1 Dist.],
2008) :
7 30 Tex. ApMIN. Cope § 70.10(a) and (c) .
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exists, rather than approving the finality of mutually agreed settlemeénts. The ALJ's finding
that the Proposed Ordér constitutes a binding contract would essentially force partles to; be
trapped in‘a proposed settlement agreement even when they know an error exists.

fy [T L
Respondent was on notlce when it recelved the Proposed Order that if an a‘gre.ement could
not be reached with the ED, the enforcement process will proceed. Since the parties did not
reach a settlement agreement, the ED respectfully requests that the ALJ reconsider his
decision cancelling the hearing on the merit and reschedule a hearing for this enforcement
matter. :

III. Other Suggested Modification
The ED suggests the following changes to be made to the PFD:

Please change the nameé *Naida Hame'ed” on pages 4 and 6 of the PFD and pa'ge 2 of
the Order to "Nadia Hameed.”

Respectfully submitted, ,
Texas Commission on Environmental Quality

Mark R. Vickery, P.G.
Executive Director

. ;Stephanle Bergeron Perdue Deputy Dlrector
Ofﬁce of Legal SerVIces : .

| Kathleen C. Decker, Dlwsion Director . «: l
Litigation Division

By p— o

Laurencia N. Fasoyiro

State Bar of Texas No. 24012885 -
Litigation Division, MC 175

P.O. Box 13087

Austin; Texas 78711-3087

(713) 422-8914; (713) 422-8910 (fax)
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CERTIFICATE OF SERVICE

I hereby certify that on this 18" day of May, 2011, an original and seven (7) copies
of the foregoing “Exceptions to Administrative Judge’s Proposal for Decision” (“Exceptions”)
were filed with the Chief Clerk, Texas Commission on Environmental Quality, Austin, Texas.

I further certify that on this day a true and correct copy of the foregoing Exceptions
was sent via electronic mail to Blas Coy, Jr., Attorney, Office of the Public Interest Counsel,
Texas Commission on Environmental Quality.

I further certify that on this day a true and correct copy of the foregoing Exceptions
was sent via Certified Mail, Return Receipt Requested, Article No. 7009 1680 0002 2323
6870, and via electronic mail to: ‘

Charles R. Nestrud

Chisenhall, Nestrud & Julian, P.A.
Regions Center

400 West Capitol, Suite 2840
Little Rock, Arkansas 72201
CNestrud@cnjlaw.com

I further certify that on this day a true and correct copy of the foregoing Exceptions
was E-filed to: : :

The Honorable Steven D. Arnold
State Office of Administrative Hearings
William P. Clements Building
300 West 15 Street, Room 502
Austin, Texas 78701
bt
‘Laurencia N. Fasoyiro
Attorney

Litigation Division
Texas Commission on Environmental Quality
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SERVICE LIST

- P Albemaﬂé Conporatibn
SOAH Docket No. 582-11-0249
~TCEQ Docket No. 2009-1515-AIR-E

The Honorable Judge Steven D. Arnold
State Office of Administrative Hearings
300 W. 15% Street, Suite 502

‘Austin, Texas 78701-1649

Telephone: (512) 475-4993

Via: E-Filing

Charles R. Nestrud

Chisenhall, Nestrud & Julian, P.A.
Regions Center

400 West Capitol, Suite 2840
Little Rock, Arkansas 72201
CNestrud@cnjlaw.com

Blas 1. Coy, Ir., Attorney

Office of Public Interest Counsel, MC 103
Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Telephone: (512) 239-6363

Fax: (512) 239-6377



ATTACHMENT







~ Bryan W. Shaw, Ph.D., Chairman =
Buddy Garcia, Commissioner

Carlos Rubinstein, Commissioner

Mark R. Vickery, P.G,, Executive Director

Texas COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution
February 23, 2011

Via E-Filing

The Honorable William G. Newchurch
State Office of Administrative Hearings

300 West 15th Street, Suite 502
P.O. Box 13025
Austin, Texas 78711- 3025

| Re: Albemarie Corporation
TCEQ Docket No. 2009-1515- AIR—E
SOAH Docket No. 582-11-0249

Dear Judge Newchurch:

Enciosed piease find a copy of the Executive Director’s Response to
Albemarie Corporation’s Motion for Summary Disposition and Motion to .Enforce
Settlemnent Agreement filed today in the above-referenced matter. If you shouid
have any questions or require additional information, I may be reached at (713)
422-8%14.

SmcerJy,.

— —
Laurencia N. Fasoyiro
Attorney
Litigation Divisjon
-Laurencia.Fasoyiro@tceg.texas.gov

Enclosure

cc:  Charles R. Nestrud, Chisenhall, Nestrud & Julian, P.A., Regions Center, 400
West Capitol, Suite 2840, Little Rock, Arkansas 72201, CNestrud@cnjlaw.com
Nadia Hameed, Enforcement Division, TCEQ, MC R-12
Blas Coy, Public Interest Counsel, MC 103

P.0. Box 13087 Austin, Texas 78711-3087 512-239-1000 Internet address: www.tceq.state.tx.us
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EXECUTIVE DIRECTOR OF BEFORE THE STATE OFFICE

THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY, .OF
PETITIONER
' ADMINISTRATIVE HEARINGS
VS.

ALBEMARLE CORPORATION,
RESPONDENT

EXECUTIVE DIRECTOR’S RESPONSE TO ABLEMARLE CORPORATION'S
MOTION FOR SUMMARY DISPOSITION AND MOTION TO ENFORCE
" SETTLEMENT AGREEMENT

TO THE HONORABLE JUDGE WILLIAM G. NEWCHURCH.

The Executive Director ("ED") of the Texas Commiésion on Environmental
Quality ("TCEQ") files this Response to Ablemarle Corporation’s (“Ablemarle” or
“Respondent”)'Motioh for Summary Disposition and Motion to Enforce Settiement
Agreement (“"Motion”) in the above‘lcaptioned‘proceeding. In support hereof, the ED

respectfully shows as follows:

I. BACKGROUND FACTS |

‘ The ED is pursuing an enforcement aétfon against Respondent for violations
.of the Texas Health & Safety Code and Commxssxon Rules. From July 30, 2009
through August 7, 2009,.a TCEQ Houston Reglonal Oche mvestlgator conducted an
" investigation at Respondent’s chemical manufacturing plant located at 2500 North
South Street, Pasadena, Harris County, Texas (the “Plant”). The investigator
documented violations of 30 TEX. ADMIN. CoDE §§ 116.115(c) and 122.143(4), 40
CFR § 60.18(c)(3)(ii), Air Permit No. 69A, Special Condition {("SC") No. 4A, Air
Permit No. 3962, SC No. 3, Air. Perrﬁit No. 18114, SC No. 2, Federal Operating
Permit ("FOP™) No. 02285, Special Terms and Condition ("STC”) Nos. 1A and 8, and
TeEX. HEALTH & SAFETY CODE § 382.085(b), for failing to maintain the minimum net
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heating value of 300 British Thermal Umts per standard cubic feet per minute
("BTU/scfm") on Flare G-D-1; and 30 TeX. ADMIN. CODE §§ 116.115(c) and
122.143(4); Air:Permit No: 18114, SC No. 10A, FOP No. 02285, STC No. 8; and
violation of TEX. HEALTH & SAFETY CODE § :382.085_‘(_5_),,'7.for faj"ilin'g"i:odﬁmaintain the
correct list of equipment components that were excluded from the Leak beteetion
and Repair (“LDAR"‘)I ho’diforing'progranj. On November 13, 2009, a TCEQ
Enforcement Division Section Manager:bavid Van Soest ("Mr. Van Soest”) sent
Respondent a proposed agreed order (*Proposed Order”) for an expedited
settlement of the case subject to certain conditions.* The Proooaed Order included
the following conditions (1) an assessed penalty in the amount of one thousand
" eight hundred twenty ’chree dollars ($1 823.00); (2) A one- tlme admlmstratlve |
, penalty deferral of three hundred snxty—four dollars ($364 00) resulting in a reduced
payable penalty amount of ohé thousand four hu'ndred fifty-nine dollars
($1,459.00), if Respondent satisfactorily complied with all the ordering provisions
within the tirie frames listed; (3) Final approval of the Prooosed Order and 1ssuance
of an Order by the Commussnoners, and (4) If no settlement is reached the ED WI”
proceed with enforcemient under Commission’s Enforcement Rules.? o
On January 8 2010 Ab[emarle sent & signed version of the Proposed Order
with a check in the amount of one thousand four hundred fifty-nine dollars -
($1,459.00) to the TCEQ ~cashlers office in payment of the penalty.® The TCEQ's
cashier’s office depositedthe check within three days as -required by law.* Upon
further review of the Proposed Order by TCEQ-Enfo‘rc.ement Division management,

L ED Ex.1, Proposed Agreed Order, cover letter. _

% ED Ex.1, Proposed Agreed Order, cover letter. ' ; i

3 ED Ex. 2, Respondent’s sigried proposed agreed order.

“Tex. GOVT. CobE § 404.094. FUNDS TO BE DEPOSITED IN TREASURY (a) Fees, fines, penaltles,
taxes, charges, gifts, grants, donations, and other funds collected or received by a state agency under
law shall be deposited in the treasury, credited to a special fund or funds, and subject to appropriation
only for the purposes for which they are otherwise authorized to be expended or disbursed, A deposrt
shall be made at the earliest possible time that the treasury can accept those funds, but not later than
the third business day after the date of receipt. However, if an agency determines that for seasonal or
other extraordmary reasons deposits cannot be, made by the third business day after the date of
receipt, the agency shall providé Written notice of the determination to fhe state auditor and
comptrolier with an explanation of the circumstances that require the delay. If the state auditor finds
that an agency has not.complied-with this subsection, the state auditor shail make an estimate of any
resulting financial loss to the state, taking into consideration complignce costs that would have been
additionally incurred by the agency, and report the amount to the legislative audit’ committee, the
governor, and the comptrolier.
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it was determined that the recommended penalty for Violation No. 1 was
inadvertently miscalculated on the Penalty Calculation Worksheet ("PCW”).> The
error was corrected to accurately reflect TCEQ's Penalty Pohcy for classification of
similar violations.®

On March 12, 2010, a TCEQ enforcement coordinator Nadia Hameed (“Ms.

Hameed”) notified Respondent of the mistake in the penalty calculation and
informed Respondent that an enhanced penalty resulted from the violation
reclassification.” The violation events changed from a single potential minor event
to seven quarterly potential moderate events, resulting in an increase in the '
penalfy from one thousand four hundred fifty-nine dollars ($1,459.00) to twenty
three thousand six hundred thirty—ﬁve dollars ($23,635.00).% Respondent refused to
accept a‘new Proposed Order and insisted the original inaccurate version be
presented for Commission approval. That request was denied. Neither the ED nor
eny of his representatives has sighed the Proposed Order. The Commission has not
signed the proposed order. The sole signatory on the Proposed Order is that of
'Responde‘nt. Because no settlement was reached, the ED filed the Executive
Director’s Preliminary Report and Petition ("\EDPRP").® A contested case hearing was
requested and the Hearing on the Merits is scheduled for March 31 2011. On

" February 8, 2011, Respondent subm[tted its Motion for Summary Disposition and

Consolidated MOthﬂ to Enforce Settlement Agreement (“the Motlons”) 10

3 ED Ex. 5, initial PCW with proposed penalty of $1,459. Violation No. 1 in the proposed agreed order-
- was inadvertently classified as a potential minor with one single violation event instead of potential
moderate with seven quarterly events. ‘
§ ED Ex. 8, TCEQ Penalty Policy, September 2002, page 10. The violation was changed from potential
minor t¢ potentsai moderate due to the amount of operating hours Respondent operated below the
minimum net heating value ( i.e 2,244 hours, which constituted 23 percent of total operating period of
9,669 hours). .
7 ED Ex. 3, Email from Ms. Hameed to Respondent.
8 ED Ex. 3, Email from Ms. Hameed to Respondent. ED Ex. 6, modified PCW with proposed penalty of
$29,568, due to withdrawal of the 20% penalty deferral for an expedited settlement. A 20% deferral.
would resu!t in a reduced penalty of $23,635.
® ED Ex. 7, EDPRP.
10 ED Ex. 4, Albemarle’s Motion for Summary Disposition.
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II. SUMMARY OF ARGUMENT

It is the ED 'S, posmon that Respondent IS not entxtled to a Judgment on, [ts
Motlon and that the Motion should be denied. The ED dlsputes Respondent’
assertion that the Proposed Order is l,egally plndlng. The nature of the Proposed
Order is such that any pa.rty could end.the settlement ,negotlatlo"n before a final
order is sighed and approl/ed lJ.y the_Commission. “Comml_ssion" is defined in the
TCEQ's rules to mean “the commissioners acting in thelr ofticlal c:apacity.”11 The "
Proposed Order specnﬁcally states that it is presented for settlement purposes only
and is not ﬁnal untll final approval by the Commxssuon 12 Because the Order was not
finally approved and issued by the Commrssnon the Order was not executed by the
terms specified in the Order Because it was-not executed in accordance with its
terms, no contract was formed and there is no contract to enforce.

The Order expressly allows the ED to pursue penalties not raised therem
The ED raised additional penalties in its modified PCW, which Respondent rejected
Because Respondent rejected the ED’s proposed settlement offer, the ED ﬂled thﬂe&'
EDPRP. The EDPRP contams the following genuine issues of material fact: whether
'Respondent falled to malntaln the minimum net heating value of 300 BTU/scfm,
whether Respondent falled to maintain reqmred records, whether the recommended
penalty amount of twenty nine thousand five hundred 51xty elght dollars ‘
($29,568. OO) is approprlate ancl whether the recommended correctxve actlons are
required. The ED requests that the ALJ deny Respondent’s Mot;on. |

III. SUMMARY OF EVIDENCE FOR EXECUTIVE DIRECTOR'S |
RESPONSE

The ED relies on the following attachments in support of this Response:

EDEx. 1: Proposed Order mailed on November 13, 2009
ED Ex. 2: _ Signed Proposed Order from Respondent

130 Tex. ADMIN CobE § 3 2(8)
2 ED Ex. 2, Respondent’s signed proposed agreed order, page 2, “Jurisdiction and Stlpulatzons 8 7
3 ED Ex. 2,.Respondent’s signed proposed agreed order, page. 3, “Ordering Provisions: 1.”1V.
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ED EX. 3: Email from Ms. Hameed regarding penalty increase

ED Ex. 4: Respondent’s Summary Disposition Motion and Brief in
‘ Support of Summary Disposition

ED Ex. 5: "~ Initial PCW with propoééd penalty amount of $1,459.00

ED Ex. 6: ‘Modified PCW with proposed penalty amount of
: $29,568.00

ED Ex. 7: EDPRP

ED Ex. 8: TCEQ 2002 Penalty Policy

IV. STANDARD FOR SUMMARY DISPOSITION
The court may render a ‘s,ummary judgment for th;e moving party where
~..there is no genuine issue as to any material fact and the moving party is entitled
to judgment as a matter of law...”** The Supreme Court has clarified this standard
by stating that the issue is not whether the summary judgment proof raises fact '
issues, but whether Ehat proof establishes as a matter of law the Movant's right to
' judgment.’® The Movant establishes a fact as a matter of law if it demonstrates that

ordinary minds cannot differ on the conclusion to be deduced from the evidence.®

V. RESPONDENT’S STATEMENT OF FACTS AND THE ED’'S .
| RESPONSES

Genuine issues of material facts exist:.
Respondent’s Summary of Fact No. 1:

On Nove_mberv 13, 2009, Mr. Van Soest sent Albemarle a Notice of Enforcement
("Notice”) and proposed agreed order related Albemarle’s plant in Pasadena, Texas.

ED s Response to Summary of Facts No.. 1:

The ED agrees with the Respondent’s statement that the TCEQ sent the Proposed
Order. However, Respondent omitted one critical fact, which is that the Proposed
Order clearly stated the following “Please note that any agreements we reach
are subject to final approval by the Commission.” */

* Tex. R. Civ. P. 166a(c).

> Teer v. Duddleston, 664 S.W. 2d 702, 703 (Tex. 1984).

18 Sosa v. Williams, 936 S.W. 2d 708, 710 (Tex. App. - Waco 1996).

7 ED Ex.1, Proposed Agreed Order, page 2 of the cover letter, emphays added.
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Respondent’s. Summary of Fact.No, 2:

On January 8, 2010, Albemarie accepted the offer of settiement by executxng the
Proposed Order and remlttmg a check for $1, 459 The Commlssmn cashed-
Albemarle’s check on January 14, 2010,

ED’s Response to.Summary of Fact No..2:

The ED did not sign the Proposed Order and neither has the Commission. TCEQ's
cashier’s office deposited Respondent’s check upon rece[pt in accordance with the
statutory requirement.® :

Respondent’s Summary_of Fact No. 3:

On March 12, 2010, Ms. Hameed sent an emiail to A!bemarle reneging the
settlement agreement. Albemarle responded to the March 12, 2010 email by
notifying Ms. Hameed that it expected the ED to honor the parties’ settiement
' agreement by sending the proposeéd order to the Commission for approval as
promised.

ED’s Response to Summary of Fact No..3: '

The ED agrees that Ms. Hameed sent an emall to Respondent on March 12 2010
TCEQ Enforcement management discovered an error in the penalty calculation fof-
Violation No. 1 and notified Respondent. Respondent refused to pay the modified ..
penalty. Ms. Hameed did not renege on a settlement agreement since there is no.
agreement until the Proposed Order is signed by the ED and approved by the
Commission. The ED cannot present an inaccurate Proposed Order to the
Commission for approval.

Respondent’s Summary of Fact No 4:
On June 21, 2010, the ED filed. the EDPRP which directly vnolates the parties’
agreement. _

ED s Response to Summary of Fact No. 3:

The ED’s filing of the EDPRP does not violate the partles agreement since there was
no agreerent. The Proposed Order clearly stated that if settiement could not be
‘reached, the EP would proceed with enforcement under the Commission’s
Enforcement rules, TEX. ADMIN. CODE ch. 70.% Respondent was aware that the ED
may require penalties for violations which were not raised in the Proposed Order

18Tex, GOVT. CoDE § 404.094.

1% ED Ex.1, Proposed Agreed Order, page 2 of the cover letter.

20 ED Ex. 2, Respondent’s signed Proposed Order, page 3, paragraph IV. The enhanced penalty in thls
case is based on seven quarterly violation events that were riot raised ini the original proposed Order
signed by.Respondent.
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VI. ARGUMENTS AND AUTHORITIES

Respondent’s Motion contains a major flaw because it is based on the
argument that the proposed penalty enhancement constitutes a breach of contract.
This is flawed because there was no settiement agreement between the ED and
~ Respondent. The ED and Respondent'may reach an agreement in an enforce_m_e»nt
action but such agreement must be approved and issued by the Commission or the
ED in order to have a legal effect.” The ED and Respondent did not have an
agreement because the Proposed Order was not approved and issued by the
Commission or the ED. In the Motion, Respondent claims that the proposed Order is
a valid, enforceable contract'and, as such, the EDPRP should be dismisséd. They
cite to TexJur for the proposition that a settlement agreement constitutes an
enforceable contract if'there is: “[1] an offer to compromise, [2] a meeting of the
min’ds of the parties, and [3] an unconditional acceptance within the time and on
the terms offered.”?* Respondent’s argument supports the ED’s position that the
| Proposéd Order at the very Ieést does not meet criteria Nos. 2 and 3 above.
Criterion No. 2 was not met because there could not have been a meeting of the
minds if Respondent believed that signing the Proposed Order and paying the |
proposed penalty constituted an agreement; and if Respondenf believed that its
acceptance of the Proposed Order trumps the condition that “...'any.agreements are
subject to final approval by the Commission.””

Respondent also argues that the ED is estopped from reneging on an

: a.greement because “An offer of settlement becomes a binding coﬁtract when it is
accepted by the other party according to its terms.”* The ED agrees with
Respondent’s statement but disputes Respondent’s interpretation of it. Texas courts
interpret settlement agreements acco'rding to the rules applicable to contract
interpretation.?® The elements of a valid confract are: (1) an offer, (2) an

acceptance, (3) a meeting of the minds, (4) each party’s consent to the terms, and

21 30 Tex. AbMIn. Cope § 70.10(a).

22 19 Tex. Jur. 3d Compromise and Settlement § 5 (2010).

23 ED Ex.1, Proposed Agreed Order, page 2 of the cover letter.

24 patikovsek v. Board of-Pardons and Paroles of State of Tex,, 785 F. Supp. 82, 85 (E.D. Tex. 1992)
25 Cities of Abilene v. Public Utility Com’n of Tex., 146 S.W.3d 742, 747 (Tex. App. - Austin, 2004)




~ Executive Director's Response to Albemarle Corporation’s Motlonifor Summary Disposition and Motnon
SOAH Docket No. S83-15-0945
ggsg gocket No. 2009-1515-AIR-E o
(5) execution and delivery of the contract with the intent that it be mutual and
binding.?® Here, the third, fourth and fifth elements are lacking. This was a
Proposed Order that was niot execiited afid delivered with the intefit that it be
binding before!it is approved by thé Comimission. Mr. ‘Van' Soest’s iriteht, consistent
with TCEQ policy, was to pre’s;ent‘the Proposed Order for furthar mahagément
review and signing by the ED. Clearly, there was no meetmg f the mmds it
Respondent dlsregarded a critical condition ‘of settiement, which is that Commxssnon
approval is required. When an agreement is reachéd, the ED publishes nétice of the
Proposed Order in the Texas Register, prbViding 30 days for pub‘lic comment.?’ Th:e
ED has neither sngned the Proposed Order rior pubhshed it for public comment
indicating that no agreement Was reached Respondent is’ the s6le 5|gnat0ry oh
the Proposed Order. Respondent’s SIgned verszon of the Proposed Orderis based on
inadvertent penalty miscalculation. - : '
Respondent cites a case stating that “A# offer [of settlement] becomes a.
binding contract when it is accepted by the other party according to its terms.? The
ED agrées. In Petkovsek v. Board of Pardons and Paroles of State of Texas, the
court enforced a settiement agreement after an Assistant Attorney General
(“Marsh’all”) attempted to renege on grounds that the uhconditionial settlement
agreement was contingent upon authorization of State Comptrolier. Petkovsek is
distinguishable from the facts of this case 'mainiy becalse in Petkovsek , Marshall's’
- offer of settlement was unconditional whereas Mr. Van Soest offer was conditional.
In Petkovsek, the Plaintiff filed suit to recover damages for personal injury and
defamation allegedly caused by the Texas Board of Pardons and Paroies (“Board” or
“Defendant”).3* Marshall representing the Board, made an uriconditional offer of -
settlement to the Plamtn’f stating in a letter confirming the offer that she had the

authority to settle all causes of action against the Board 32 The settlement was

%6 peClaire v. G&B Mcintosh Family Ltd. Partnership, 260 S.W.3d 34, 44 (Tex. App. - Houston [1
Dist.], 2008)
27 30 Tex. AbMIN, CobE § 70.10(c).
28 ED Ex. 2, Respondent’s signed proposed Agreed Order, page 6, signature page.
2% petkovsek v. Board of Pardons and Paroles of State of Tex., 785 F. Supp 82, 85 (E.D. Tex 1992).
30 id, at 83, emphasis added. _ ,

4d.

1d emphas1s added
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announced to the court and the case was removed from the jury selection docke

t, 33
The court issued a deadhne for the parties to submit all necessary closing paper to
the court.?* Marshall’s letter of settlement to the Plaintiff did not contain any
conditions for the settlement. It was after the unconditional settlement was
accepted by the Plaintiff, after the settlement was announced to the court and after
the case was removed from the juryvselection docket that Marshall reneged on the
agreement.®® None of these final steps demonstrating conclusion of settlement
occurred in this case. '

In the case against Respondent, Mr. Van Soest made it clear in his cover
letter to the Proposed Order that settlement of the case was contingent upon final
approval by the Commission.®® Mr. Van Soest did not attach this condition after
Respondent signed the Proposed Order as was the case in Petkovsek. The court’s
decision enforcing the settlement agreement between Plantiff and Defendant in
Petkovsek was based on the express written language of Marshall’s settlement ‘
~ offer, which was unconditional.>” The court stated “The express written language of
Marshall suggests a final settlement. Nowhere in her correspondence is there an |
indication that her offer was conditional and the settlement tentative.”? The court
concluded that Marshall had the authority to extend the unconditional offer of
settlement to the Plaintiff and once the unconditional offer was accepted, the
settlement was enforceable.®® In the present case against Respondent, in order to
have legal effect as an order of the agency, the Proposed Order must be approved
and issued by the Commission or the ED.*® The Proposed Order itself states this
very cleariy: “The Executive Director of the TCEQ and the Respondent have agreed
on a settlemerlt of the matters alieged in this.enforcement action, subject to the
approval of the Commission.** The Commission never gave fina! approval and

issuance to the Proposed Order. “When an offer prescribes the manner of

3 Petkovsek, 785 F. Supp. at 83.

34 1d

33 4d. at 84.

¢ ED Ex.1, Proposed Agreed Order, page 2 of the cover letter.

37 patkovsek, 785 F. Supp. at 85, emphasis added.

%id. at 85.

% id. at 86, emphasis added.

40 30 Tex. ApMIN. CopE § 70.10(a). .

“L ED Ex.1, proposed Agreed Order, Page 2, “Jurisdiction and Stxpuiatlons 8”
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acceptance, its terms m ‘this respect must be compiied wnth to create a contract. iz
Because the Order .was, nevet.approved as prescribed by the Orderand the . ..
Commission’s rules, there was.no enforceable contract. . 4

Furthermore, assuming.for argument’s: sake-that the Proposed Order is.an
enforceable contract, it expressly provides that “the Commission shall not be
constrained in any manher from requiring corrective action or penalties for
violations which are:not raised here. "3 That provision is directly applicabie to thls
situation, where the ED is seeking an additional $22,176.00 in penalties for seven.
quarterly events, subject‘to Commiissien approval, that were not raised;in the |
proposed Order.* . S \‘ N
-VIL" CONCLUSION

Respondent’s Motion fails to pro‘ve that the Prdposed Order isra'ri ehfdr‘cea'_ble
contract. The record shows that the Proposed Order was not ﬁnally. approved arid
issued by the Commission. Approval and issuance by the Commission is one of thé
ly prescribed elements of acceptance of the p"oposeA Order. Because there "'
was no meeting of the rninds and the term of acceptance was not met, no contract
was created. Therefore, there is no contract to enforce. Even if the Order is
. enforceable it expressly allows the ED to seek additional penaltles for violations not
raised therein. The EDPRP contairis a recommendation of séven quarterly events for
violation No. 1, which was:hot lncluded in the proposed Order.*s Because S
Respondent has rejected the ED's proposed settlement offer, this matter must be
resolved through a hearlng on: the merlts because there are ISSUES of materral facts
that exist. ' ' ’

42 Town of Lindsay v. Cooke County Elec. Coop. Ass'n., 502 S.w.2d 117, 118 (Tex 1973)
# ED Ex.1, proposed Agreed Order, Page 3, “Ordering Provnsrons 1

44 ED Ex. 6, modified PCW with proposed penalty of $29,568.

45 ED Ex. 7, EDPRP, attachment A vuolatron No 1.
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VIII. PRAYER

For the above reasons, the ED respectfully requests that the ALJ deny
Respondent'’s Motion for Summary Disposition, as well as Respondent’s identical

Consolidated Motion to Enforce Settlement Agreement.

Respectfully submitted,
Texas Commission on Environmental Quality

Mark R. Vickery, P.G.
Executive Director

Stephanie Bergeron Perdue, Deputy Director
Office of Legal Services

Kathleen C. Decker, Division Director - :

Litigat@?n _

by,
Laurencia N. Fasoyiro

State Bar No. 24012885
Litigation Division

5425 Polk Avenue, Suite H
‘Houston, Texas 77023-1486
(713) 422-8914 _

(713) 422-8910 (fax)
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY.

Protecting Texas by Reducing and Preventing Pollution v
November 13, 2009

CERTIFIED MATL — 7008 3230 0062 9592 7560
RETURN RECEIPT REQUESTED

ify (his |5 2 true and commect copyofa .

M. Charles Seaton, Environmental Supervisor i ";?;‘"l" %,“-."i’.g?-*”"e“fﬂ‘ Qui“@@m@ ,
mTE o b WEG IR 10E RECoras orme :
Albemarie Corporation : id and he sl of office.”
' 2500 North South Strest NN '
=An . NN i i v I ) i
Pasadena, Texas 77503 Tl siodig et Wectrd¥

Texus Couiinbiion'ol Environmental Quality
Re: Notice of Enforcement Action e
" Albemarle Corporation; RN100218247 ‘
Docket No. 2009-1515-AIR-E; Enforcement Case No. 38347

FOR SETTLEMENT PURPOSES ONLY
. Dear Mr. Seaton:

The Bxecutive Director of the Texas Commission on Environmental Quality ("Commission” or "TCEQ")
is pursuing an enforcement action against Albemarle Corporation for 'violations of the Texas Health &
Safety Code and/or Commission Ruies. These violations were discovered during an investigation
conducted on July 30, 2009, through August 7, 2009, and documented in a letter dated Aungust 31, 2009,
from the TCEQ Houston Regional Office. ' T ' :

~ Please find enclosed a proposed agreed order which we have prepared 1n an attempt fo expedite this
 enforcement action. The order assesses an administrative penalty of One Thousand Eight. Hundred
~ Twenty-Three Dollars ($1,823). We are proposing a one time offer to defer Three Hundred Sixty-Four
Dollars ($364) of the administrative penaity if you satisfactorily comply with all the ordering provisions -
within the time frames listed. Therefore, the administrative penalty to be paid is One Thousand Four -
Hundred Fifty-Nine Dollars (31,459). The order aiso identifies the violations that we are addressing and
identifies specific technical requirements necessary to resclve them.

If you have any questions regarding this matier, we are available to discuss them in a conference in -
Houston or over the telephone. If we reach agresment in a timely manner, the TCEQ will then proceed
with the remaining procedural steps to settle this matter. These steps include publishing notice of the
proposed order in the Texas Register, and scheduling the matter for the Commission’s agenda. . We
beliéve that handling this matter expeditiously could save Albemarle Corporation and the TCEQ 2

" significant amoumt of time, as well as the expense associated with litigation.”

A copy of the order is provided for your fles. Also enclosed for your convenience is a return envelope.
If you agree with the order as proposed, please sign and returmn the origival order and the penalty payment
(check payable to "TCEQ" and referencing Albemarle Corporation, Docket No. 2008-1515-ATR-E) to:

EXHIBIT

REPLY TO: REGION 12 ® 5425 POLK ST., STE. 2 ® 713-767-3500 = Pax 713-767-3520.

tabbles' *

ED- —
P;G.~ng—13@&TM‘_Ausﬁa,.Texagi‘c’.’le— l - B Tnternet address: www. 'i'z:PrI stare fx.US
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Financial Admitistration Division, Revenires
Attention: Cashier's Office, MC 214

Texas Commission on Environmental Quahty
P.O. Box 13088

Austin, Texas 78711-3088

Should you believe you are unable to pay the proposed admmlstratwe penalty, you may claini financial
inability to pay part or all of the penalty amomnt, In order 1o qualify for ﬁnanclal mabﬂlty to pay, the

'-.,penalty tnust exceed $3,600 and be greater than 1% of amual gross revenues.  If this is the case; please

contact us immediately to obtain a list of financial disclostire documeénts that must be subinitted within 30

o days of the receipt of this letter. These documents, once propetly completed and submiiffed; will be
- thoroughly reviewed to determine if we agree with the claim of financial inability. Please beaware that if
" fihancial inability is proven to the satisfaction of staff, discussions pertaming t6‘the penalty ‘amomnt
“adjustment will focus only on deferral and not on waiver of the penalty amount The Cerm:mssmn will

make the final decision on the staff recommendation,

" Youmay be able to perform or pay fora Supplemental Emamnmental Project ("SEP”), which is a project

that benefits the environment, to offset a portion df your penalty. If vou are interested in performing 2
SEP. vou must agree to the penaltv amount and submit s SEP proposal within 30 davs-of receint of
this proposed order. For additional information about SEPs, please go to the TCEQ's web site site Jink
at httpi//www.iceq. statefx us/legal/sen/index.biml or contact the Enforcement Coordinator listed
below . ) . . .

Please note that any agreements we reach are subject to fmal approval by the Commssmn

If we carmot reach a settlement of this enforcement action or you do not WISh to partlclpate in this
expedited process; we will-proceed with enforcement nnder the Commission's Enforcement Rules,
30 TEX. ADMIN. CODE ch. 70. Specifically, if the sigmed order and- penalty are nof mailed and
postmarked within 60 days froni the date of this letter, your ¢ase will be forwarded to the Litisation
Division and this settiément offer, fnchading the pénaity deferral, will no loniger: be available; Ifyou

- would like to obtain & copy of-30 TEX. ADMIN. CopE &h. 70 or aily other TCEQ fules; you Higy dontact
any of the sourees listed in the srclosed hrochure entitied Obtdining TCEQ Rules, The enforcement

process described in 30 TEX. ADMIN, CODE ch, 70 réquites the staff to prepare. and issue an Executive

oY geess
]
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For any gquestions or comments about this matier or to arrange a meeung, please contact Ms. Nadia
Hameed of my staff at 713-767-3629.

Sineerely,

Damd Van Soest, Manager
Enforcement Division
Texas Commission on Environmental Quality

;

DVSfh

~

Enclogures: Propoesed A.greed Order, Fﬂe Copy, Return Envelope Obmmma TCEQ Rules, Penalty
Calcuiation Worksheet Site Compliance History .

ce: Ms. Lmda Vasse, Manager, Air Section, Houston Regional Office, TCEQ -
CT Corporation System, 350 North Saint Paul Street, Dallas, Texas 75201
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. bee:  Ms. Nadia Hameed, Coordmator, Enforcement Division, MC Regzon 12

Central Records, MC 213, Biiilding B, 1§t Floot; I—IGOZZSN
Enforcement Division Reader File

daocovlet/4-18-2008/app-15.doc



N THE MATTER OF AN

TExas COMMISSION ON ENVIRONMENTAL QUAL:{TY'

§ BEFORE THE
ENFORCEMENT ACTION § :
CONCERNING - - § TEXAS COMMISSION ON -
ALBEMARLE CORPORATION - § . ‘
RN100218247 ‘ § ENVIRONMENTAL QUALITY
. AGREED ORDER
" DOCKET NO. 2609-1515-ATR-E

L JURISDICTION AND STIPULATIONS

At its ‘ agenda, the Texas Commission on Environmental Quality C‘thel

Commission” or "TCEQ") considered thls agreement of the parties, resolving an enforcement action
regarding Albemarle Corporation ("the Respondent™) under the authority of TEX. HEALTH & SAFETY
CODE ch. 382 and TEX. WATER CODE ch. 7. The Executive Director of the TCEQ, through the
Enforcement Division, and the Respondent appear before the Commissior and together stipulate that:

I

The Respondent owns and operates 2 chemical manufacturing ?la.nt at 2500 North Sbﬁth Street in
Pasadena, Harris Counity, Texas (the “Plant™). :

> 'I‘he Plant consists of one or mMOre SOurces as duﬁned in TEX. HEALTH & SAEETY CODE §
. 382.003(12).

The Commission and the Respondent agree that the Commission has jurisdiction to enter this

Agreed Order, and that the Respondent is subject to the Commission's jurisdiction.

The Respondent received notice of the violations alleged in Section It (" Allegations") on or about
September 5, 2009. ‘

The occmrence of any violation is in dispute and the entry of thig Agreed Order shall not
constitite an admission by the Respondent of any violation alieged in Sec‘uon I (”Allecramons"),
nor of any statute or rule ' :

An administrative penalty in the amount of One Thousand Eight Hundred Twenty-Three Dollars
($1,823) is assessed by the Commission in settlement of the violations alleged in Section I
("Allegations™). The Respondent has paid One Thousand Four Hundred Fifty-Nine Dollars
($1,459) of the administrative penalty and Three Hundred Sixty-Four Dollars (§364) is deferred
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10,

11,

contingent upon the Respondent’s timely and satisfactory compliance with all the terms of this
Agreed Order. The deferred amount will be waived upon full compliance with the terms of this
Agreed Order. If the Respondent fails to timely and satisfactorily comply with all requirements of
this Agreed Order, the Executive DJrector may require the Respondent to pay all or part of the

deferred penalty.

Any notice and procedures, which might otherwise be authorized or required in this action, are
waived in the interest of a more timely resolution of the matter.

The Executive Director of the TCEQ and the Respondent have agreed on a settlement of the
matters alleged in this enforegment action, subject to the approval of the Commission _

The Executive DJrector recognizes that the Respondent has :m:tplemented the followmg correcuve
measnres at the Plan’c . e i .

a. - 'On June 16 2009 fevised procedures to better control the Bntlsh Thermal Umts per
standard cubic feet per minute ("BTU/scfim") value of the process vents;

b. On June 18, 2009, remsed the alarm, and alert system to aid compliance; and

c. On Angust 13, 2009 a correct Ilst of excluded componen’cs from the Leak Detection and
Repair was provided. -

The Executive Director may, without further notice or hearing, refer this matter to the Office of
the Attorney Geperal of the State of Texas ("OAG") for further enforcement progeedings if the
Executive Director détermines that the Respondent has not complied with one or. morg of the
terrns or conditions in this Agreed Order. - - i

This Agreed Order shall tepmitiate fve yeats from its effective date or upon‘eﬁmbﬁéﬁce with all

. the terms-and condrtlons set forth in this Agreed Order, Whlchever is later.

12.

The provisions of this Agreed Order are deemed severable and 'if & coutt of competent
jurisdiction -or other appropnate authority deems. any provision of this Agreed Order
tmenforcesdble, the rematning provisioss sHall be vafid and enforoeable.

IL ALLEGATIONS -

As owner and opera’cor of the Plant, the Respondent is alleged to have

Failed to maintain the minimum net heating value of 300 B’ITJ’/sefm on Flare G—D 1, in violation

of 30 TEX. ADMIN. CODE §§ 116.115(c) and 122.143(4), 40 CODE OF FEDERAL REGULATIONS §
60. 18(0)(3)(11) Alr Permit No. 694, Spécial Condition ("SC") No. 44, Air Permiit No. 3962, SC
No. 3, Alr Pérmit No. 18114; SC No. 2, Federal Opetating Pertait, ("EOP") No.. 102285, Specxal
Terms and Conditions 1A and 8, and TEX. HEALTH & SAFETY CODE § 382.085(b), as documented
during an investigation conducted on July 30, 2009, through August 7, 2009. Speclﬁcaﬂy, from
Pebruary 1, 2006 thtough March 5, 2007, from Maich 7, 2007 throucrhr August 19, 2007 and on
April 19, 2008, Flare G-D-1 was operated for a total period of 9,660 operatmg hours of which
2,244 hours (23 percent of the total operatmg tame) were below the mminimum net heatmg value.
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During this time period no unauthorized emissions from Flare G-D-1 were documented. The
lowest recorded net heating vaiue was 58.22 BTU/scfm on April 17,2006, - .

" Tailed to maintzin records, in violation of 30 TEX. ADMIN. CODE §§ 116.115(c) and 122.143(4),

Air Permit No. 18114; SC No. 10A, FOP No. 02285, Special Terms and Conditions 8, and TEX.
HEALTH & SAFETY CODE § 382.085(b), as documented during an investigation conducted on July
30, 2000, through August 7, 2009. Specifically, the Respondent failed to provide and maintain
the correct list of equipment components that were excluded from the Leak Detection and Repair

monitoring program. . .

I0. DENIALS
The Respondent generally denies each allegation in Section II ("Allegations").

IV. ORDERING PROVISIONS -

Tt is, therefore, ordered by the TCEQ that the Respondent pay an administrative penalty as set
forth in Section I Paragraph 6 above, The payment of this administrative penalty and the
Respondent’s compliance with a1l the terms and conditions set forth in this Agreed Order resolve
only the allegations.in Section Il The Commission shall not be constrained in any fmanner from -

 requiring corrective action or penalties for violations which are not raised here. Administrative

penalty payments shall be made payable to "TCEQ" and shall be sent with the notation "Re:
Albemarle Corporation; Dockst No. 2009-1515-AIR-E" t0:

Financial Administration Division, Revenues Section
Attention: Cashier’s Office, MC 214
' Texas Commission on Environmental Quality
- P.0.Box 13088 '
Austin, Texas 78711-3088 - .

It is further ordered that the Respondent sha]i undertake the following technical requirements:

a. Within 30 days afier the effective date of this Agreed Ofder, install a calorimeter on the
flare to provide continuous readouts of the BTU/scfm values being sent to the Flare G-D-
1; and: ' '

b. Within 45 days after the effective date of this Agreed Order, submit written certification
as described below, and inciude detafled supporting -documentation including
photographs,. receipts, and/or other records to demonstrate compliance with Ordering
Provision No. 2.a. The certification shall be notarized by a State of Texas Notary Public
and inchude the following certification langunage: -

e "I certify under penalty of law that I have personally examined and am familiar with the

information submitted and 2!l attached documents, and that based on my inguiry of those
individuals immediately responsible for obtaiming the information, I believe that the
submitted information is true, accufate and- complete. I am aware that there are
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significant penalties for submitiing false mformauon, mcludmg the possibility of fines
andzmpnsopment fo:Jmowmg mola‘mons;"‘ . o

. Thie certification shall be subnqztted to:

- Opdler Compliance Team
Brforcemént Division, MC 149A _
Teitas Cormmiission on Bnvironniéntal Quality
P.0. Box 13087
Anstin, Texas 78711-3087

with a copy to:

Air Bection, Manager

Houston Regional Office

Texas Commission on Enwronmen’cal Quahty
- 5495 Polk Avenue; Sufie .

Houston, Texas 77023 1486

| The promsmns\ of thlS Agreed Order shall apply to and be bmdlng upon the Respondent The

Respoiident-is ‘brdéred to givénotiee of the Agreed Order to pétsonmel who mamtam day-to-day
contro] over the Plaﬂt ’opsraflons referenced fnthis Agree:d Order

Ifthe Respondent fails fo comply with afty of the Ordering Prowsmns iri this Agreed Order within

" the prescribed schedules, and that failire 15 éaiised solely by an act of God, wat, sirike, riot, or

other catastrophe, the Respondent’s failure to comply is not a violation of this Agreed Order. The
Resporident shall have the burden of establishing to the Executive Director's satisfaction that such

-an event has occurred. The Respondent shall niotify thé Executive Director within seven days

after the Responden‘c becotnes aware of 4 delaymg event and shall take all reasonable measures to.
mitigate and thinimize any delay .

The Executive Director may grant an extension of any deadline in this Agreed Order or in any
plan, tepos, Or other docuinent submitted pursusant to this Agreed- Order; upon a written and
substantiated showing of good cause. All Tequests for extensions by the Respondent §hall be

" inade in writing 76 the Executive Direstor.’ Exiéngions 4re 1ot effective until the Respondent

feéceives written approval from the Execuuve Director. "The determlmtmn of what constitutes
good cause rests solely with the Executive Director.

- This Agreed Order, issued by ths Comitifission, shall:net be adinissible against the Respondent in

a civil piocesding, urless the proceeditig is brotght by-the OAG to:. (1 ‘enforce the terms of this

" Agreed Order; or (2) pursue violations of a-statute withii e Commission's jurisdiction, or of a

ule adopted or an order of perthit Issued by the Comrmsszon under such g statute.

This Agreed Order may be éxecuted in multlple coun’cerparfs Whlch together shall constitute a

- -single original fritiuthent, | Ary exectted Signature page to this Agreed Order may be transmitted

by facsithile transmission 1o’ thé otier pattiss; Whlch shall constitute an ongmal signature for all

= PUCpOSes 1 underthis Agreed Order o
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Under 30 TEX. ADMIN. CODE § 70.10(b), the efféctive date is the date of hand-delivery of the
Order to the Respondent, or three days after the date on which the Commmission mails notice of the
Order to the Respondent, whichever is garlier. The Chief Clerk shalt prowd° a copy of this

Agreed Order to eauh of the parties.

8.
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SIGNATURE: .:PAGIE

Wr ey 0 R

TEXAS COMMISSION ON ENVIRONMENTAL QUA"LI’I“{* o

For the Commission

For the Executive Director ’ Date

1, the undersigned, have read and understand the attached Agreed Order. I am authorized to agree to the
attached Agreed Order on behalf of the entity indicated below my signature, and I do agree to the terms
and conditions specified therein. I further acknowledge that the TCEQ, in accepting payment for the
penalty amount, is materially relying on such representation.

I also understand that failure ’i_o comply with the Ordering Provisions, if any, in this order énd/or failure to
timely pay the penalty amount, may result in:

» A negative impact on compliance history;

. Greater scrutiny of any permit applications submitted;

° Referral of this case to the Attornsy General’s Office for contempt, injumetive relief, additional’
penalties, and/or attorney fees, or to a collection agency;

. Increased penalties in any fisture enforcement actions;

. Automatic referral to the Attorney General’s Office of any future enforcement actions; and

. TCEQ secking other relief as authorized by law.

In addition, any falsification of any compliance documents may result in cnmmal prosecutlon

- . Signature _ - Date
Name (Printed or typed) . Title
Authorized Representative of
Albemazle Corporation

Instructions: Send the original, signed Agreed Order with penalty payment to the Financial Administration Division, Revenues
Section at the address in Sectmn IV Paragraph 1 of this Agreed Order.
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CHISENEHALL, NESTRUD & JULIAN, PA
ATTORNEYS AT Law
REGIONS CENTER
400 WEST CARI{TCL, SUITE 2840
LITTLE ROCK, AREANSAS 72201
TELEPHONE {580} 372-5800
FAX {501} 372-484| www.chjlaw.com

January 8, 2010

PRIVELEGED SETTLEMENT COMMUNICATIONS

Financial Administration Division Revenunes
Attention: Cashier’s Office, MC 214

Texas Commission on Environmental Quality
P.O. Box 13088

Austin, Texas 78711-3088

Re:  Albemarle Corporation ,
"~ Docket No. 20098-1515 -AIR-E; Enforcement Case 38347

To Whom It May Concern:

Please see enclosed the original signéd order and the penalty payment in the amount of
One Thousand Four Hundred Fifty-Nine Dollars ($1 459) for the above—referenced matter.

Should you have any questions or requzre addmonal mfo:maﬂon please do not hesitate to .
contact me. :

SINCERELY,

CRN/seh

ETATZ. CJFTEXAS
©COUN I’Y C‘”TRIWZS N

4 cor"ect '-opy Of a

o | EXHIBIT

ED- 2




TCEQ

Albemarle 01/08/2010 1459.00

Albemarle Corp, Dookek 20091~ I5.

$1,459.00

S- AR-E

155

o .

11831

1/8/2010

. ORDER gF

ety

MOLAB3LF WOBEADETSTE  LDLE ABOM



Texas CoMMISSION ON ENVIRONMEN’EAL QuavLiTy

IN THE MATTER OF AN - § BEFORE THE
ENFORCEMENT ACTION. § '
CONCERNING ' § = TEXAS COMMISSION ON
ALBEMARLE CORPORATION 8§ ' ,
RIN106218247 : § ENVIRONMENTAL QUALITY
AGREED ORDER
DOCKET NO. 2009-1515-AIR-E

1. JURISDICTION AND STIPULATIONS

At its 4 ‘ agends, the Texas Commission on Environmenta} Quality ("the

Commission™" or "TCEQ") considered this agreement .of the parties, resolving an enforcement action
regarding Albemarle Corporation ("the Respondent”) under the authority of TEX. HEALTH & SAFETY
CODE ch. 382 and TEX. WATER CODE ch, 7. The Executive Director of the TCEQ, throngh the
Enforcement Division, and the Respondent appear before the Commission and together stipulate that

1.

The Respondent owns and operates a chemical manufactaring plant at 2500 North South Street in
Pasadena, Harris County, Texas (the “Plant”).

The Plant consists of one or more sources as defined in TEX. HEALTH & SAFETY CODE §
382.003(12). :

The Commuission and the Respondent agree that the Commission has jurisdiction to enter this
Agreed Order, and that the Respondent is subject to the Commission's jurisdiction,

The Respondent received notice of the violations alleged in Section II ("Allegatmns") on ot about
September 5, 2009. :

The occurrence of any violation is in dispute and the entry of this Agreed Order shall not
constitute an admission by the Respondent of any violation alieged in Section II {"Aliegations™),
nor of any statute or rule.

An administrative penalty in the amount of One Thousand Eight Hundred Twenty-Three Dollars
{31,823} is assessed by the Coramission in seitlement of the violations alleged in Section I
("Aliegations"). The Respondent has paid One Thousand Four Hurdred Fifty-Nine Dollars
(81,459) of the administrative penalty and Three Hurdred Sixty-Four Dollars ($364) is deferred
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10.

11

12

contingent upon the Respondent’s-timely and satisfactory compliance with all the terms of this
Agreed Order. The deferred amounit Will bé waived upon full compliance with the terms of this
Agreed Order. If the Respondent fails to timely and satisfactorily comply with all requirements of
this Agreed Order, the Execufive Director inay require the Respondent to pay all or part of the
deferred penalty,

Any notice and procedures, which might otherwise be authorized or required in this action, are
waived in the interest of 4 more timely resolution of the matter,

The Executive Director of the TCEQ and the Respondent have agreed on a seftlement of the
matters alleged in this enforcement action, subject to the approval of the Commission.

The Executive Director recggxﬁzes that the Respondent has implemented the following cépiféctive
measures at the Plant: = o o S

a  On June 16, 2009, revised procedures to better control the British Thermal Units per
standard cubic feet per minute ("BTU/sofin") value of the process vents;

b. On June 18, 2009, revised the alarm and alert system to aid compliance; and

¢, On Angust 13, 2009, a correct Jist of excluded components from the Leak Detection and
Repair was provided, - e : : .

The Executive Director may, without farther notice or hearing, refer this matter fo;the Office of

 the Attorney General of the State of Texas ("OAG") for further enforcement, proceedings if the

Executive Director determines that the-Respondent has not complied with one or more -of the
tetms.or conditions in this Agreed Order, - -~ - g .

‘This Agreed Order shall terminate five years from its effective date o upon compliance with all
the tezms and conditions set forth in this Agreed Order, whichever is later, S

The provisions of this Agreed Order are deemed severable and, if a coutt of competent
jurisdiction or other appropriate authority deems amy provision of this Agreed Order

-utienforceable, the remaining provisions shall be valid atd enforceable.

I, ALLEGATIONS .
As owner and operator of the Plant, the Respondent is alleged to have: -
Failed to maintain the minimum net heating value of 300 BTU/sofin on Flare G-D-1, in violation

of 30 TEX. ADMIN. CODE §§ 116.115(c) and 122.143(4), 40 CODE OF FEDERAL REGULATIONS §
60.18(c)(3)(if), Air Permit No, 69A, Special Condition ("SC") No. 44, Adr Permit No, 3962, SC

~ No. 3, Air Permit No, 18114, SC No. 2, Federal Operating Permit ("FOP") No, 02285, Special

Terms and Conditions 1A and 8, and TEX. HEALTE & SAFETY CODE § 382.085(b), as documented
during an investigation conducted on July 30, 2009, through August 7, 2009, - Specifically, from
February 1, 2006 through March 5, 2007, from March 7, 2007 through August 19, 2007 and on
April 19, 2008, Flate G-D-1 was operated for a total period of 9,669 operating hovrs of which

2,244 hours (23 percent of the total operating time) were below the minimum fiet heating vatue.
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During this time period no unauthorized emissions from Flare G-D-1 were documented. The
lowest recorded net heating value was 58.22 BTUf/scfm on April 17, 2006,

Failed to maintain records, in violation of 30 TEX. ADMIN. CODE §§ 116.115(c) and 122.143(4),
Air Permit No, 18114, SC No. 10A, FOP No, 02285, Special Terms and Conditions 8, and TEX.
HEALTH & SAFETY CODE § 382.085(b}, as documented during an investigation conducted on July
30, 2009, through August 7, 2009, Specifically, the Respondent failed to provide and maintain
the correct list of equipment components that were excluded ﬂom the Leak Detection and Repair
momnitoring program.

¥ PENIALS
The Respondent generally denies each allegation in Section II ("Allegations").

IV. ORDERING PROVISIONS

K is, therefore, ordered by the TCEQ that the Respondent pay an administrative penalty as set
forth in Section I, Paragraph 6 above, The payment of this administrative penalty and the
Respondent’s compliance with all the terms and conditions set forth in this Agreed Order resolve
only the afiegations in Section It The Commission shall not be constrained in any manner from -
requiring corrective action or penalties for violations which are not raised here. Administrative
penalty payments shall be made payable to "TCEQ" and shall be sent with the notation "Re:
Albemarle Corporation, Docket No, 2008-1515-AIR-E" to:

Financial Administration Division, Revenues Section
Attention: Cashier’s Office, MC 214
Texas Commission on Environmenta} Quality
~ P.0. Box 13088 ‘
Aupstin, Texas 78711-3088

It is further ordered that the Respondent shall undertake the following techmical reguirements:

a Within 30 days after the effective date of this Agreed Order, install & calcriﬁmter on the
flare to provide continuous readouts of the BTU/scfim values being sent to the Flare G-D-
1 and :

b. . Within 45 days after the effective date of thxs Agreed Order, submit written certification
as described below, and include detailed supporfing documentation including
photographs, receipts, and/or otber records to demonstrate compliance with Ordering
Provision No. 2.a. The certification shall be notarized by a State of Texas Notary Public
and include the following certification language:

"I certify under penalty of law that I have personally examined and am familiar with the
information submitted and all attached documents, and that based on my inguiry of those
individuals immediately responsible for obtaining the information, 1 believe that the
submitted information is true, accurate and complete. 1 am aware that there are
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o

. siguificant penalties for-submitting: false-ixformation; including the possibility of fines
- and imprisoninent for knowing violations? -« f .t T

The certification shall be submitted to; -

- Ordef Compliance Team
Enforcement Division, MC 149A
Texas Commission on Environmental Quality
P.O. Box 13087
Austin, Texas 78711-3087

with a copy to:

* Air Section, Manager
Houston Regional Office
Texas Commission on Environmental Quality -
. 5425 Polk Avenue; Suite I -
- Houston, Texas 77023-1486

The provisions of this Agreed Order shall apply to and be binding upon the 'i{bspondeut: The
Respondent i$ ordered to give notice of the Agreed Ordétto personnel who maintain day-to-day

. control bver the Plant operations referenced in this Agreed Order,

IFthe Respondent fails to.comply with any of the Ordering Provisions i fhis Agreed Order within

the presctibed schedules, and that failure is caused solely by an act of Gad; War, strike, riot, or
other catastrophe, the Respondent’s failure to comply is not a violation of this Agreed Order, The
Responderit shall have the burden of establishing to the Exécutive Directot's satisfaction that such

‘an event has ocourred. The Respondent shall notify the Executive Director within seven days

after the Respondent becomes aware of a delaying event and shall take all reasonable measures to

-mitigate and minimize any delay.

The Executive Director may grant an extension of any deadiine in this Agreed Order or in any
plan, report, or ofher document submitted pursuant to this Agreed Order, upon a writien and
substantiated showing of good cause. All requests for extensions by the Respondent shall be

* made in wiiting to the Execufive Director. Bxtensions are not effective unfil the Respondent

Teceives written approval from the Executive Director, The determination of what constitutes
good cause rests solely with the Executive Director. :

This Agreed Qrder, issued by the Commission, shall not be admissible against the Respondent in
a oivil proceeding, unless the proceeding is brought by the OAG to: (1) enforce the terms of this
Agreed Order; or (2) pursue violationis of a statute within the Cominission’s Jurisdiction, or of &
rule adopted or an order of perniit issued by the Commission under such a statute.

This Agreed Order may be executed in multiple counterparts, which together shall constitute a
single original instrument, Any executed signatité page fo this Agreed Order may be transmitted
by facsitnile transmission to the other parties, which shall constitute an original signature for all

.purposes under this Agreed Order, '
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8. Under 30 TEX. ADMIN, CéDEr§ 70.10(b), the effective date is the date of hand-delivery of the
Order to the Respondent, or three days after the date on which the Commission mails notice of the
Order to the Respondent, whichever is earlier. The Chief Clerk shall provide a copy of this

Agreed Order to each of the pariies.
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

For the Commission

For the Bxecutive Director Date

I, the undersigned, have read and understand the attached Agreed Order, I am authorized to agree o the

attached Agreed Order on behalf of the entity indicated below my signature, and I do agree to the terms

and conditions specified therein, I further acknowledge that the TCEQ, in accepting payment for the
. penalfy amount, is materially relying on such representation,

1 also understand that failure to comply with the Ordeting Provisions, if any, in this order and/or failure to
timely pay the penalty amount, may result in:

. A negative impact on cdmpliance history;

. Greater scrutiny of any permit applications submitted;

® Referral of this case to the Attorney General’s Office for contempt, injunctive relief, additional
penalties, and/or attorney fees, or to a collection agency;

* Increased penalties in any future enforcement actions;

. Automatic referral to the Atforney General’s Office of any faturs enforcement actions; and

. TCEQ seeking other relief as authorized by law,
In addition, any falsification of any compliance documents may result in criminal prosecution,

s ‘51 20

Date k ‘
D, M? ci/g“ gi ‘E_?)_ SOy ?(o%'(‘ MMM
Name (Printed or typed) Title &
Authorized Representative of ,
Albemarle Corporation

Instructions: Send the original, signed Agreed Order with penalty payment to the Finaeial Administration Division, Revenues
Section at the address in Sestion 1V, Paragraph 1 of this Agreed Order.
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F(3/12/2011) Nadia Hameed - Re: Fwd: FW: Albemarle-Notice of Enforcement 258 No. 36547 DOCKe2000-1515-AIR-E__Page 1|

From: B Bryan Sinclair :
To: ) Hameed, Nadiz, Wheeler, Sitine
cC: Clark, Laura, Brulloths, Anna .
Date: 3/12/2010 4:58 PM : -
Subject: Re: Fwd: FW; Albemarle-Nofice of Enforcement Case No. 38347;Docket2008-1515-AIR-E

You may respond to him, but he is also welcome fo contact me. :

Mr. Nestrud is correct — this is unusual. The explanation-is that, in the review of this case prior to being scheduled for the
Commission o consider, senior management concluded that the penalty calculation needed to be changed to reflect classfiication
of the penalty o “potential moderate." Senicr management reviews all settied proposed orders prior to agenda, and their approval
is necessary to take the proposed order before the Commission. The Commission must approve the order before it is finalized,
and occasionally they reguire revisions o orders before they will approve it

Please have Mr. Nestrud contact me if he has questions or wants to discuss further.

Thanks STATE OF TEXAS .. -
—Original Message~— ) COUNTY OE-TRA'\{LS, ‘
From: Nadia Hameed : S : o
Cc; Clark, Laurs <LCLARK@jiceq.state.beus> . Thereby cerm"y hisisa mue g?@&@f.f_-ﬁ_ﬁtf?}_’i_j"
Cc: Brulloths, Anna <ABrullot@teeq.state.buus> : ' Texas Cominission on Environme 28t Quak
To: Sinclair, Bryan <BSinclai@fceq.state.beus> : . document, wHiCHIS filed.in the _E_%ggo:d;;qt}h >
To: Wheseler, Sidney <SWHEELER@fceq.state.tcus> - . Given under:y hand and ihe sgal E.Ofﬁcﬁj

| 72 .z FEBE
Sent: 3/12/2010 4:39:54 PM R e

' iec Fwd: FW: Albemarle-Notice of Enforcement Case No. 38347;Docket2008-1515-AlR-E somus, Clgtodiun oF RK .
Subject Fwd e e of £ , . ion S Enyisonmer ] Quality
Bryan/Sidney: . o
| just received this from Chuck Nestrud, the attorney for Albemarte. Piease et me know if you would like to respond to him directly,
thanks, S
nadia .
>>> Chuck Nestrud < CNestrud@crijlaw.com > 3142/2010 4:11 PM 55> .

On January 8, 2010 | resolved the referenced matter with you, sent you the signed Agresd Order TCEQ had proposed, along with
the check. {See attachment and email below) ! have now been told that you sent another email (see below) to my client asking for
more penatlty. | find this very unusuel. Can you provide an explenation? Thank you. Chuck Nestrud .

N

Dear Mr. Hawkes and Mr. Seaton:’ , .
Further to our conversation earlier today, | am attaching a copy of the revised penaity caiculation worksheet (pow) as well as the
original one that was sent fo you in November 2008. : . - :

My upper management has determined that violation #1 needs’m be changed from potential minor fo potential moderate. Also, the
violation events have 1o be changed from 1 single event to 7 quarterly events (based on violation days = 563). The payable penalfy
amount has now increased from $1,459 to $23,635 {an addifional $22,176). .

- Piease et me know if you are agreeable to paying this additional $22,176. The case is coming close to agenda so at the most we

i

can give you 2 couple of weeks to settle. Piease fet me know if yau will be able to accommodate this request.

Thank-you for your cooperation in this matter,
Nadia Hameed
713-767-3629

Charles R. Nestrud
cnestrud@cnjlaw.com
Chisenhall, Nestrud & Julian, P.A.
400 W. Capital, Suite 2840

Littte Rock, AR 72201

Phone: 501-372-5800

Fax: 501-372-4941

This message is being sent by or on behalf of 2 lawyer. tmay include attorney client work product or other privileged, proprietary
or confidential information and is only for the intended recipient. Any distribution, copying or other use of this message or any of its
contents by anyone other than the intended recipient is unauthorized and sirictly prohibitad. 1f you have received this message by
mistake, please inform the sender immediately by e-mail response and then delete the message. :

—0Original Message—

From: Chuck Nestrud

Sent: Friday, January 08, 2016 10:02 AM
To: 'Nadia Hameed' .
Subject: RE: Albemarie-Notice of Enforcement Case No. 38347; Docke2008-1515-AIR-E

EXHIBIT

ED-3




- [i2/2011) Nadia Hameed - Re: Fwd: EW- Albemarie-Notice of Enforcemment Case No. 3854 7.D00ket2000-151 brAlRE

Charles R. Nestrud )
cnestrud@onjlaw;com." O SRRV TS & SRR s U P
Chisenhali, Nestrud &Juhan P. A
400 W, Capltol, Sulte 2840 ' PN
Litlle Rogk, AR 72201 . ¢ e R A
Phone: 501-372-5800

g Fax 501-3?2—494‘[

This message is being sent by oron behalr of a lawyer: It may mclude attomey cllent work product or other pnvnleged propnetary
or confidential information and is only far the intended réciplent. ;/Any:distribution, copying or ofher use of this message or any of its
contents by anyone ofHer than the intended recipient is unauthorized and strictly prohibited. If yolr have recexved this message by
mlstake, pleass infoim the serider immediately by e-mail response and then delete the message.

i

'—-—-Ongxnal Message— - Cer e :
. Fram:. Nadra Hameed [ma .NHameed@tceq state.ix.us] . . T
e ent: “Thursday, Jaruary 07, 2610 8:07 AM s : . o

=iT0wChuck Nestrud .

" Subject: Re: Albemarle-Notice of Enforcement Case No 38347 Dccket2009~15'15—A!R-E

' “This 1s corect, but my understanding is 'that you wdl alsé bé keepmg &cher records requxred by the rules to show complxance,
thanks, Nadia Hameed
718-767-3629 . . Coe e TE T R

>>> Chuck Nestrud < CNesfrud@cnjlaw.com > 01/06/10 3:15 PM >>>

Thank you for discussing the proposed agreed order. As | read the order, in addition to paying the proposed penalty, Albemarle's
only responsibility is to install a calorimeter on the flare that is capable of providing confinuous readouts of the BTU/sefm, values,
and 1o certify the installation Within 45 days df the effective date (estimated to be approximately-8-120 days from now) 'i'he grder
does hot incliide any- recordkeeping requxrements or other compliance requirements,, Could you please conf rm that thxs is aiso
your understanding of the requitements of the order? Thank you, Chuck Nestrud A :

R P

Charles R. Nestrud _ Sy
.cnestrud@enijiaw.com < mailto:cnestrud@enjlaw.corn > . oL
Chisenhall, Nestrud & Julian, P.A,

400 W, Capitol, Sulte 2840

Litile Rock, AR 72201 o . : :

Phone: 501-372-5800 . S : S

Fax: 501-372-4941 ‘ : ST

This méssage is beirg sent by oron behalf of a lawyer: [t may mclude attorney client work product or other, privileged, propr[etary
or confidential information and is only.for the intented recipient. ‘Any-distribution; copying or other use of this message orany of its
contents by anyone other than the intended recipient is unauthorized and strictly prohxbxted If you have recelved this message by
mistake; please inform the sender immediately by e-mail respanse and then delete the, message :
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CHISENEALL, NESTRUD & JULIAN, PA
ATTORNEYS AT LAaw -
REGIONS CENTER
400 WEST CAPITOL, SUITE 2840
LITTLE ROCE, ARKANSAS 72201
TELEPHONE (S0l} 372-5800 .
FAX (501) 372~4941 . . www.cnjlaw.com

February 8, 2011

Laurencia N. Fasoyiro
Attorney Litigation Division
' Texas Department on Environmental Quahty
P.O. Box 13087, MC 105 |
Austin, TX 78711-3087

Re: . Albemarle Corporation; RN100211523
TCEQ Docket No. 2009-0583-AIR-E

Dear Ms. Laurencia:

Enclosed, please find Albemarle Corporation’s Motion for Summary Disposition
and Brief in Support of Summary Disposition in the referenced matier.

. If you have any guestions or require additional information, please do-not hesitate
to contact me at 5014-372-5800.

| Yours very truly,
CHISENHALL NESTRUD & JULIAN P A

T
oo
Sarah Hammett _
‘Legal Assistant to Charles R. Nestrud

CRN/seh

STATEQF TD\AS
COUNTY DFTRAVIS -

EXH‘B_I-T ‘ I'hereby cettify thisisa rruea.nd con'ectconyofa
| Texas Commission o Envi 1ronmema] Quality (TCEQ
documeni; Which it Tled in the Records ofﬂze Conm.sawa

\ D - . Given under ; Ey :
,_ s FEBI3 M

Rick T ‘usicdian of Records -
Texas Co. nmsmor on J:-.miro'xmel.taLQuamy—

-ang i:;escd &f office.
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' 'BEFORE THE

IN'THE MATTER OF AN Y
. ENFORCEMENT ACTION AGAINST .}
ALBEMARLE CORPORATION ) TEXAS COMMISSION ON
RN100218247 )
) ENVIRONMENTAL QUALITY
)

ALBEMARILE CORPORATION’S MOTION FOR SUMMARY. DISPOSITION

COMES NOW, The Respondent, Albemarle Corporation, and for its Mdtion for
Summary Disposition, , (“Motion™) submitted pﬁrsuant to Rule 80.13’? .of the Te;)v::as, i
Administrative Code states that: e N |

Respondent, Albemarle Corpora’uon (“Albemarle” , has already entered into a bmdmg
settlement agreement with the Executive Dnector which disposes of ﬂ’ﬂS controversy Tbrough
his Pre]m:lmary Report and Potmon Recommendmg that the Commzs smn Enter an Enforcement
Ordogfég s{oﬁs}smﬁg anAdmmsﬁaﬁvoPenalty Against and Requiring Certain Actions of All;ema:le
Corporation (the “EDPRP™), the Executive Director attempts t:o' ¥eﬁoge on that'setﬂemoﬁt
agreoment. This Commission shonld not allow the Executive Director to repege on the parties’
settlement agreement but should instead enforce the setgloment agreement by adopting the
parties’ pr0posed agreed order and dlS]IL‘lSSIIlg the EDPRP This Motion is supported by

Affidavits of Mmhael Brown and Chaﬂes Nestrud attached and incorporated herem

! T.he Motion: f for Sz;mmary stposmon and Briefin Support of Motion for Summary Disposition is identical to

i aﬂe“s Consolidared Motmn To Enforce Settlement Agreement and Memorandum of Law in  Support Thefeof.




Respectfully submitted,

CHISENHALL, NESTRUD & JULIAN, P.A.
400 W. Capitol, Suite 2840

Little Rock, Arkansas 72201

(501) 372-5800

By: /s/ Charles R. Nestrud

Charles R. Nestrud, AR BAR #77095
- Artorneys for Respondent,

Albemarle Corporation

CERTIFICATE OF SERVICE

I hereby certify that on § of February, 2011, a true and correct copy of the foregoing was
delivered via First Class Mail, postage paid, to:

LaDonna Castanuela, Chief Clerk

Texas Commission on Environmental Quality
P.0O. Box 13087, MC 105

Austin, TX 78711-3087

Blas J. Coy, Jz., Public Interest Counsel
Texas Commission on Environmental Quality
P.O. Box 13087, MC 103

Austin, TX 78711-3087

Mark R. Vickery, P.G., Executive Director
Texas Commission on Environmental Quahty
P.0. Box 13087, MC 109

Austin, TX 78711-3087

/s/ Charles R. Nestrud
Charles R. Nestrud
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IN THE MATTER OF AN f ) BEFORE THE
ENFORCEMENT ACTION AGAINST ) :

AL BEMARLE CORPORATION L) 5 TEXAS COMMISSION ON
RN100218247 )

) ENVIRONMENTAL QUALITY

ALBEMARILE CORPQRATION’S BRIEF IN SUPPORT OF MOTION FOR
' SUMMARY DISPOSITION

- FACTS
On November 13, 2009, David Van Soest, the Manager of the Enforcement
Division of the Texas Commiésion, on Bnvironmental Quality (“the Commission™), sént
Albemaris'a Notice of Enforce Adtion (“Notice™) related to Albemarle’s plant’i;i
Pasadena, Texas (“the Plant™). | Brown Aff. Ex. A. The Notice contained fhe fbllowing
settlement offer: - -

Please find enclosed a proposed agreed order which we have prepared m
an attempt to expedite this enforcement action. The order assesses an
administrative penalty of One Thousand Eight Hundred Twenty-Three
Dollars ($1,823). We are proposing a one time offer to defer Three
Hundred Sixty-Four Dollars ($364) of the administrative penalty if you
satisfactorily comply with all the ordering provisions within the time
frames listed. Therefore, the administrative penalty to be paid is One
Thousand Four Hundred Fifty-Nine Dollars ($1,459). The order also
identifies the violations that we are addressing and indentifies SPCClﬁC
technical requ:rements necessary to resolve them. .. S

If we reach agreement in a timely manner, the TCEQ will then proceed
with the remaining procedural steps to settle this matter. . . .

If you agree with the order as proposed please sign and return the original
order and the penalty paymient. .

If the signed order and penalty are not mailed and postmarked within 60
days from the date of this letter, your case will be forwarded to the
Litigation Division and this settlement offer, inchuding penalty deferral,
will no longer be available.



On.January 8, 2010, Albemarle accepted the offer of settlement by executing the
Proposed Agreed Order and remitting a check for $1,459. Brown Aff., Ex.B. The
Commission cashed Albemarlef s check on January 14, 2010. Brown Aff., Ex. B.
Albemarle also installed the calorimeter called for in the technical requirement section of
the Proposed Agreed Order at a cost of § 238,000. Id.

On March 12, 2010, another member of the Enforcement Division, Nadia
Hameed,' sent the following email to Albemarle announcing that the Executive Director
had decided to renege on the settlement agreement:

I am attaching a copy of the re,vised’penalty calculation worksheet as well

as the original one that wag sent to you in November, 2009." My upper

management has determined that violation #1 needs to be changed from
potential minor to potential moderate. Also, the violation events haveto
be changed from 1. single event to 7 guarterly eveats (based on violation
day —563) The payable penalty amount has now increased from $1,459 to
$23, 635 (an additional $22,176).. .. The case is coming close to agenda
* 8o the most we can give you [is] a couple of weeks to seitle.
Nestrnd Aff.,, Exh. A.

Albemarle responded to the March 12 2010 email by notifying Ms. Hameed that
it exp ected the Executive Director to honor the parties’ seftlernent ag:ceement by sending
the proposed order to the Comm1331on for approval as prormsed
Nestrud Aff. Exh. B. _

On June 21, 2010, the Executive Director filed the instant EDPRP, which directly
violates the parties” settlement agreement.

ARGUMENT
Compromise and settlernent agreements are subject to the general principles of

the law of contracts. Stewarrv. Mathes, 528 SW.2d 116, 119 (Tex. Civ. App. 1975). A

seftlement agresment constitutes and enforceable confract if there is: “[1] an offer to ‘




compromise, [2] a méeting of the minds of the parties, and an [3]"»-nn60ncliti0nal
acceptance within the time and on the terins offered.” 12 Tex. JUR.'3D Compromise aid
Settlemeni-§ 5301 oj::x(c;iﬁng :Mazeaﬂ v. Randell, 135'S.W. 1116 (Tex: Civ. App. 1911);
Applewhite v. Sefsions, 114°'S:W.2d 289 (Tex. Civ. App. Beavitnont 1938); Moniriaro v.
Montanaro, 946 $.W.2d 428 (Tex. App. Corptis Christi 1997); Guynn v. Corpus Christi
Bank & Trust, 580 S.W.2d 662 (Tex. Civ'. App. Corpus Christi 1979): and McDonqld v
Grey, 1867 WL 4483 (Tex. 1867)). “[A] settlement agreem_ent once en'fcered jnto ‘canno't
be repudiated by either party and will bé summarily snforeed,” Cza ‘Anon Venezolana De
Navegacion V. Harrzs, 374 F..’Zd 3.3, 35 (SthVC:fnz 1967). o

| Mo‘reefrér pnnelples "ef estoppel prevent a govemment agency from réneging on a |
settlement ag:reement after the opposing party has taken actions in reliance upon that
settlement:- agreement Sourhwestem BeZZ Telephone Co ¥ N L R B 667 F Zd 470
476 (Sth Cir. 1982) (holdmg that the National Labor Relations Board was estopped from
’ co]lectlng penalty agamst employer When acnons of employer were covered by
settlement agreem_ent). “An offer [of settlement] becenies 2 binding eonfc;act when it is
acceptecl bjf the other pal'ty according to its tenms. Afteritis ac’:ce;pted it cannot be
withdrawn.” Petkovsek v. Board of Pardons and Paroles of State of Tex, 785 E. Supp.v__
82 85 (E D. Tex 1992) (quotatlons omitted) (enforcing settlement agreement after
Attomey General attempted to renege on grounds that settlement was eqntingent upon
authorization of State Coniptroller). As noted by the court in Peﬂcastk, public policy
favors the enforcement of seiﬂement agreements voluntarily entered into by a state
agency. Id ig oovernment agenc:1es are a}lowed to umlaterally walk away from then

, settlement agreements then Iespondents “could never rely on the word” of thelr



government 6pponents, thus removing the incentive for a party to settle a case involving
the government. Id.

Clearly, all the elements of an enforceable settlemeﬁt agreement are present in
this case. The Notice sent by the Executive Director* coﬁtained “a one-time offer” to |
compromise and settle this action. See Brown Aff., Ex. A. Albemarlé unconditionally
accepted the Exécutive Director’s offer by sending a check and executing the Proposed
Agreed Order within the 60 day-deadline imposed by the Notice. Id. A meeting of the |
- minds was reachgd as evidenced by the clear language of the Notice and the Proposed
Agreed Order. An enforceable settlement contract has been reached, and principles of |
estoppel prevent the Executive Director ﬁom uﬁﬂatera}ly canceling that contract. |

Although the Executive Director has thus far failed to explain the reason he has
attempted to renege on the settiement agreement, it is likely he will 'argué that the Texas
Administrative Code (“the Administrative Code”) gives him the authority to unilaterally
withdraw from a setflement before it is approved by the Commission. Such an argument
- would be mistaken. |
The Administrative Code does not allow the Execﬁtive Director to make
© settlement offers, collect and cash seftlement checks; and then renege on settlement
agreements. Instead, the Administrative Code provides for an orderly process for the
settlement of enforcement actions. The first step in that process is that the Executive
Director and- 2 respondent reach a settlement agreément by agreeing to a proposed .agreed

order. 30 TEX. ADMEN CoDE § 70.10(a). When the Executive Director and the

! Under the Administrative Code, “Executive Director” is defined as “[tlhe
executive director of the commission, or any authorized individual designated to act for
the executive director.” 30 TEX. ADMIN. CODE § 3.2(16). ~




respondent reach an agreement upon a proposed agreed order, “the executive director
&a_li publish notice of theproposed agreed order in the Texas Register providdng 30 |
days for pubhc comment . 30 'IBX ADMJN CODE § 70. 10(0) “Once the nomce of
proposed agreed order is pubhshed the execu‘ave duector shaH file the agreed order with
the chief cler ” who then submits the pr0posed order to the Commission for approval
1d. | |

Nothing in the Administrative Code allows the Exeoutlve Djrector to umlaterally
enege. on a settlement agreement. On the contcary, the statute clearly prov1des that the
Bxecutlve Director must (“shall”) pubhsh the pmposed agreed order and subrmit it for
Commission approval once the parties reach an agreed resolution of the matter. Id.
Szmuarly’, dothmg in the Adm:mstrauve Code allows the C‘ommlssmn to reJect a bmdmc

settlement aoreement based solely upon the Bxeoutlve DlI'GCtOI’ s change of hea:t many

months after the Commlssmn has cashed a respondent’s settlement check

s BN

The Execuﬁve DII‘CC".'.OI agreed that if Albemarle Would pay afme of $1 439
install a calonmeter and execuie the Proposed Agree Order “the TCEQ wﬂl then
proceed with the r.emammg procedural steps to settle ﬂ’llS matter. . . Brown Aﬁ‘ Ex.
A Albemarle has performed its part of the settlement contract, and ;:he Executlve
Director is now legally bound by PI‘]IlClPlBS of contract law and estoppel to do the same.

' "Iherefore the Commlssmn should adopt enforce the partms settlement agreement by

approving the Proposed Agreed Order and dmsmlssmg the EDPRP



CONCLUSION
Respondent, Albemarie Corporation, requests that the Commission enforce the'
parties’ settlement agreement by approving the Proposed Agreed Order and dlsmlssmg

the EDPRP.

Respectfuiiy submitted,

CHISENHAILL, NESTRUD & JULIAN, P A.
400 W. Capitol, Suite 2840

Little Rock, Arkansas 72201

(501) 372-5800

By: /s/ Charles R. Nestrud :
Charles R. Nestrud, AR BAR #77095
Attorneys for Respondent,

Albemarle Corporatior. .




CERT]FICATE OF SERVICE

T hereby certify that on 80 of Febmary, 2011 a true and correct copy of the
foregomg was delivered vig First Class Mail, postagepaid, 63 :

TLaDonna Castanuela, Chief Clerk

Texas Commission on Environmental Quality
P.O. Box 13087, MC 105

Austin, TX 78711-3087

Blas J. Coy, Jr., Public Interest Counsel
Texas Commission on Envitonmental Quahty
P.O. Box 13087, MC 103

Austin, TX 78711-3087 -

Mark R. Vickery, P.G., Executive Director
Texas Commission on Envuonmental Quahty
P.0. Box 13087, MC 109

Austin, TX 78711-3087 -

/s/ Charles R. Nesirud
Charles R. Nestrud -



TCEQ DOCKET NO. 2008-1515-AIR-E .

IN THE MA.TTER OF AN ) . BEFORE THE

ENFORCEMENT ACTION AGAINST )
ALBEMARLE CORPORATION Y - TEXAS COMMISSION ON
RN100218247 ' )
) ENVDRGNI\/ENTAL QUALITY
AFFIDAVIT IN SUPPORT OF ALBEMARIE CORPORATION’S OF MOTION FOR |
SUMMARY DISPOSTTION
1. My name is Michael Brown. I am the Plant Manager of AJbemarle Corporanon

(“Albemarle”). Imake this affidavit based upon my personal knowledge.

2. On November 13, 2009, an individual designated to act for the Executive Director
of the fexas Commission on Environméntal Quality (“the Commission”), sent Albemazle a |
Notice of Enforce Action (“Notice™) related td Albemarle’s plant in Pasa&ena, Texas (“the
Plam:”) Attached as Exhibit “A” | |

3. In the Notice, the Executwe Director offered to settle the matter related to the
Plant in ex_change for Albemarle’s agreement to (1) execute a Proposed Agreed Order and (Z)
pay $1,450. |

4. " On January &, 2010, AIb'emarlé sent the Commission an executed copy of the
Proposed Agreed Order and 2 check for $1,459. The Commission cashed Albemarle’s check on
Jamuary 14, 2010, Aftached as Exhibit “B”. | |

5. The Proposed Agreed Order called for Albemarle to install 2 calorimeter in its
PlanL_ o

6. On D_ecerﬁber 2, 2010, Albemarle completed the installation of the calorimeter in

its Plant at a cost of $238,000.00.
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SUBSCRIBED AND SWORN to before me, a notary pubhc on this g day of July

2010.

My Commission Bxpires:
EE-”;E-;E 257; AL EE

Qjﬂﬂm %5'5,4@/,,5%’

Notary Public

REBECCA E. WOFFORD
-MY COMMISSION EXPIRES

Juiy25 2010




. Bryan W. Shaw, Ph.D., Chairman
Buddy Garcia. Commissioner
Carlos Rubinstein, Comrnissioner
Mark R. Vickery, P.G, Executive Divector

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Frotecting Texas by Reducing and Preventing Pal[uf{on

November 13, 2009 : . | RECEIVED
ALBEMARLE CORP

) HOUSTON PianT
CERTIFIED MATL — 7608 3230 0002 9552 7960

RETURN RECEIPT REQUESTED | . NOV 15 200

Ms. Charles Seaton, Environmental Supervisor
Albemarle Corporation _
2500 North South Strest .
Pasadena, Texas 77503

EMWHQ&@%&HT&L CONTROL

Re: Notice of Enforcement Action
. Albemarle Corporation; RN100218247
Dockst No. 2009-1515-AIR-E; Enforcement Case No. 38347
FOR SETTLEMENT PURPOSES ONLY

. Dear Mr. Seaton: .

The Executive Director of the Texas Commission on Environmental Quality ("Commission" or "TCEQ")

is pursuing an enforcement action against Albemarle Corporation for violations of the Texas Heaith &
Safety Code and/or Commission Rules. Theseé violations were discovered ‘during an investigation
condueted on July 30, 2009, through Augnst 7, 2009, and documented in a letter dated August 31, 2009,
from the TCEQ Houston Regional Office. ' .

Piease find enclosed a proposed agreed order which ‘we have prepared in an attempt to expedite this

enforcement action. The order assesses an administrative penalty of One Thousand Eight Hundred

Twenty-Three Dollars ($1,823). We are proposing a one time offer to defer Three Hundred Sixty-Four

- Dollars (8364) of the admimistrative penalty i you satisfactorily cormply with all the ordering provisions :
within the time frames listed. Therefore, the administrative penalty to be paid is One Thousand Four
Hundred Fifty-Nine Dollars (81,459). The order also identifies the violations that we are addressing and

identifies specific technical requirements necessary to resolve them.

If you have any questions Tegarding this matter, we are available to discuss them in a conference in
Houston or over the telephone, If we reach agreement in a timely manner, the TCEQ will then proceed
with the remaining procedural steps 1o settle this matter. These steps include publishing notice of the
proposed order in the Texas Register, and scheduling the matter for the Commission’s agenda. We
believe that handling this matter expeditiously could save Albemarle Corporation and the TCEQ a
significant amount of time, as well as the expense associated with litigation. ' '

A copy of the order is provided for your files. Also enclosed for your convenience is a refarn envelope.

If you agree with the order as proposed, please sign and return the original order amd the penalty payment
(check payable to "TCEQ" and referencing Albemarie Corporation, Docket No. 2009-15 15-ATR-E) to:

REPLYTO: REGION 12 ® 5425 PoLk ST, STh

2 @ 713-787-3500 ° Pax 713-757-3520

PO.Box13087 "=  Astic, Tews 78710 2

Internet address: www.iceq.stafeftxus




Mz, Charles Seaton
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Financial Administration Division, Revenues
Attention: Cashier's Office, MC 214"

Texas Commission on Bnvironmental Quality
P.0. Box 13088

Austin, Texas 7871 1-3088

Should you believe you are unable to pay the proposed administrative penalty, you may claim financial
inability to pay part or all of the penalty amount. In order to qualify for financial inability to pay, the
penalty must exceed $3;600 and be greater than 1% of annual gross revenues. If this is the case, please
contact us immediately to obtain a list of financial disclosure documents that must be submitted within 30
‘days of the receipt of this letter. These documents, once properly completed and -submitted, will be
thoroughly reviewed to determine if we agree with the claim of financial inability. Please be aware that if
financial inability is proven to the satisfaction of staff, discussions pertaining to the penalty amiount
adjustment will focus only on deferral and not on waiver of the pénalty amount. The Commission will
make the final decision on the staff recommendation. » o

You may be abie to perform or pay fora Supplemental Environmental Proj ect ("SEP™, vaiéh. is a project

that benefits the environment, to offset a portion of your penalty, If vou are interested inperforming a
SEP. vou must agree to the penalty amount and submit a SEP propesal within 30 davs of receipt of
this proposed order. For additional infermation about SEPs, please go to the TCRQ’s:web sité link
at http:/wwwi.tce :state,tkws/legal/sep/index.bitml or contact the Enforcement Ceordinator. listed
below. YO e ¥ : o L L T

- Please note that any agreements we reach aré Sitbject to firial épprdval by the Commission,

If we canpot reach a setflement of this enforcement action-or you do not wish to participate in this
- expedited process, we will proceed with enforéement inder the Commission's Enforcement Raules,

30 TEX. ADMIN. CODE ch. 70. Specifically, if the signed order and penalty are mot miailed- and
postmarked within 60 days from the date of this letéer, your case will be forwarded to thie Litigation
Division and this settlement offer, including the penaltv deferral, will no longer be available. 7 you
would like to obtain a copy of 30 TEX. ADMIN. CODE ch. 70 or any other TCEQ rules, you rmay coritact
any of the sources listed in the enclosed brochure entitled Obtaining TCEQ Rules. The enforesrent
- process described in 30 TEX. ADMIN.‘CODE ¢h: 70 requires the staff to prepare and issue ‘an Executive

Director's Preliminary Report and Petition to the Commission. S . :




Mr, Charles Seaton
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For any questions or comments about this matter or to arrange a meeting, please contact Ms. Nadia

* Hameed of my staff at 713-767-3629.

(v

ASincaely,

Alle ~—~"

David Van Soest, Manager
Enforcement Division :
Texas Commission on Environmental Quality

DVS/mh

Enclosures:  Proposed Agreed Order, File Copy, Return Envelope, Obtaining TCEQ Rules, Penalty
Calculation Workshest, Site Compliance History - .

co: Ms. Linda Vasse, Manager, Air Section, Houston Regional Office, TCEQ | .
‘ CT Corporation System, 350 North Saint Paul Street, Dallas, Texas 75201




CHISENHA.LL, NesTtRUD & J TULIAN, PA.,

ATTORNEYS a7 Law
REGIONS CENTER
400 WEST CAPITOL, SUITE 2890
LITTLE ROCK, ARKANSAS 72208,
TELEPHONE {501 372-6800
FAX 501} 3722841

January 8, 2010

FRIVELEGED SETTLEMENT COMMUNICATIONS

Financial Administration Division Revenmes
Attention: Cashier’s Office, MC 214

Texas Commission on Environmenta] Quality
P.O. Box 13088 '

Auwstin, Texas 7871 1-3088

Re: Albematle Corporatici o ,
' Docket No. 2009-1515-A1R-E; Enforcement Case 38347

To Whom & May Concern: . o :

_www.chjiaw.corm

Please see enclosed the orf ginal signed order and the penalty payment in the amonnt of
" One Thousand Four Hundred Fifty-Nine Dotlars ($1,459) for the above-referericed matter.

Should you have any questions or require additiona] information Please do not hesitate to

contact me.

SINCERELY,

CRN/seh




IN THE MATTER QF AN § BEFORE THE

ENFORCEMENT ACTION §

CORCERNING - ' § TEXAS COMMISSION ON

ALBEMARLE CORPORATION § :

RN100218247 § -ENVIRONMENTAL QUALITY
AGREED ORDER

DOTKET KO. 2005-1515-ATR-E
5. JURISDICTION AND STIPULATIONS

Atits agends, the Texas Commission on Environmental Quality (“the
Commission® or “TCEQ™) considered this agreement of the parties, resolving an enforcement action
regarding Albemarle Corporation {"the Respondent") under the authority of TEX, HEALTH & SAFETY
. CODE ch. 382 and TEX. WATER CODE ¢h. 7. The Executive Director of the TCEQ, through the
Enforcement Division, and the Respondent eppear before the Commission and together stipulate that:

1. - The Respondent owns and operates & chemical manufacturing plant at 2500 North South Street in
Pasadens, Harris County, Texas (the “Plant™), 4

2. The Plant consists.of one Or more sowrces as defined in TEX. HEALTH.& SAFETY CODE §
382.003(12). :

3. The Commission and the Réspondent agree that the Commission has juﬁsdiction to enter this
Agreed Order, and that the Respondent is subject to the Commission's jurgsdiction,

. 4, The Respondent received notice of the violations alleged in Seotion IT ("Allegations™} on or aSout
September 5, 2009, ' ‘

5 The occurrence of any violation js in dispute and the entry of this Agreed Order shall not .
constitute an admission by the Respondent of any violation alleged in Section I ("Allegations™),
nor of any statute or mule.

6. An administrative penalty in the amount of One Thousand Eight Hundred Twenty-Three Dollars
($1,823) is assessed by the Commission in settlement of the violations alleged in Section I¥
{"Allegations™). -The Respondent has peid One Thousand Four Hundred Fifty-Nine Dollars
(81,459) of the administrative penalty and Thres. Hundred Sixty-Four Dollars ($364) is deferred




Ablemarle Corporation
DOCKET NO. 2009-1515-AIR-E
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10.

contingent upoen the Respondent’s timely and satisfactory compliance with all the terms of this
Agreed Order. The deferred amount will bé waived upon full compliance with the terms of this .
Agreed Order. If the Respondent fails to tirhely and satisfactorily comply with all requiremernts of
this Agreed Order, the Executive Director may require the Respondent to pay all or part of the
deferred penalty, '

Any notice and procedures, which might otherwise be authorized or requirsd in this action, are
waived in the interest of a more ¢timely resolution of the matter,

The Executive Director of the TCEQ ancf the Respondent have agreed on a settlement of the
matters alieged in this enforcement action, subject to the approval of the Clommission.

The Executive Director recognizes that the Respondent has implemented the, folloiving corrective

measutes &t the Plant: - . - o

2, O June 16; 2005, revised procedures to better control the British Thermsl Usts per
standard cubic feet per minute ("BTU/scfim") value of the process vents;

b. On June 18, 2009, revised the alarm and alert systern to aid compliance; and

¢, O=n Angust 13, 2009, a oorrect list of }*;xcludé& components from'thes Lesk Detection and
Repair was provided, . :

The Executive Director may, without further notice or hearing, refer this matter to the Office of
the Attorney General of the State of Texas ("OAG") for further enforcement piocsedings:if'the
Exeoutive Director defermines that the Respondent has not complied with oné or:more.of the

terms or conditions in this Agreed Order,

11

This Agreed Order shall terminate five years from its effective date or upon borﬁpliéﬁc’s with all

- theterms and conditions set forth in this Agreed Order, whichever s Jater,

12,

The proVisibns of nt'h.is Apgreed Order are deehled seveérable and, if a court of competent
jurisdiction or other ‘appropriate authority deems amy provision of thig Agreed Order

" unenforceable, the temaining provisions shall'be valid and etiforceable, -

WL ALLEGATIONS . 0T
As owner and operator of the Plant, the Respondent is alleged 1o have:

Failed to matntain the mintmam net heating value of 300 BTU/scfm on Flare G:D-l, in violation
of 30 TEX. ADMIN. CODE §§ 116,115(c) and 122.143(4), 40 CODE OF PEDERAL REGULATIONS §

60.18(e)(3)(it); Alr Permit No. 694, Special Condition ("SC™ No, 4A, Air Permit No. 3962, SC

No. 3, Air Permit No, 18114, SC No. 2, Federal Operating Perimit ("FOP") Na, 02285, Speeial
Terms and Conditions 1A and 8, and TEX. HEALTH & SAFETY CODE § 382.085(b), as documented
during an investigation conducted on July 30, 2009, through August 7, 2009; Specifically, from
February- 1, 2006 through Mazch 5, 2007, fiom March 7, 2007 throngh Avgust 19, 2007 and on
April 19, 2008, Flare G-D-1 wes opeiated for 4 tota] period of 9,669 operating holirs of which

2,244 howrs (23 percent of the toti] operating time) were below the minimud net heating value,
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During this time period no unsuthorized emissions from Flare G-D-!I were documented. The
lowest recorded net heating value was 58.22 BTU/scfm on April 17, 20086.

Failed to maintain records, in violation of 30 TEX ADMIN, CODE §§ 116.115(c) and 122.143(4),
Air Permit No. 18114, 8C No. 104, POP No, 02285, Special Terms and Conditions 8, and TBX,

HEALTH & SAFETY CODE § 382.085(b), a8 documented during an investigation conducted on July

30, 2009, through August 7, 2009, Specifically, the Respondent failed to provide and maintain
the cormrect list of equipment components that were excluded from the Lesk Detection and Repair
monitoring program.

1. DENIALS
The_ Respondent generally denies each zliegationin Section II (“Allegations™),

IV. ORDERING PROVISIONS

It is, thersfore, ordered by the TCEQ that the Respondent pay an administrative penalty as set
forth in Section I, Paragraph 6 abovs, The payment of this administrative penalty and the
Respondent’s complianca with ali the terins and conditions set forth in this Agreed Order resolve
only the afiegations in Section . The Commission shali not be constrained in any manner from
requiring corrective action or penalties for violations which are not raised here, Administrative
penalty paviments shell be made payable to "TCEQ" and shall be sent with the notation "Re:
Albemarle Corporation, Docket No, 2008-1515-AIR-EY to;

Finencial Administration Division, Revenues Section
- Attention: Cashier’s Office, MC 214

Texas Commission on Bnvironmental Quality

P.0. Box 13088

Austm, Texas 78711-3088

& is further ordered that the Respondent shall undertake the foll owing techmcal reauxrements

a. Within 30 days after the effective date of this Agreed Order tnstall a calorimeter on the
* flare to provide contlnuous readouts of the BTU/scm values being sent to the Plare G-D-
1:and

b, Within 45 days after the effective date of this Agreed Order, submit written certification
© as described below, and include detailed supporting documentation including
photographs, receipts, and/or other records to demonstrate compliance with Ordering
Provision No, 2.2, The certification shall be notarized by a State of Texas Notary Public

and include the following certification language: -

"] certify under penalty of law that I have personally examined and am familiar with the
information submitted and all atteched documents, and that based on my inguiry of those
individuals immediately responsible for obtaining the information, I believe thst the
submitied information s true, accurate and complete. 1 am aware that there are
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gnificait Benaltics for subtmitting faiee ormatior, noliding H Hoisibility of fines
end dmprisdiiment for knowing violations," = - _
The certification shall be submiited'to;

Order Compliance Team

Enforcentent Division, MCl494 =
“Texas Cormission on Bavitorimental Quality
P,0. Box 13087

Austin, Texas 78711-3087

with a copy to;

Afr Bection; Manager

Houston Regiona] Office
. Texas Commission on Bnvirotimental Quality
5425 Polk Avenue, Stite I

Houston, Texas 77023'-1486 _

The provisions of this Agreed Order shall apply to and be binding ﬁpoh the Ré{:{ﬁndmt. The
Respondent is ordered 10 give notice of the Agreed Order to personnel who maintain day-fo-day

control over the Plant aperations referenced in this Agreed Order,

If the Respondent fuils to comply with any of the Ordering Provisions in thig Agreéd Order within
the prescribed schedules, and that failure is cansed solely by an act of God, war, strike, riot, or
other catastrophe, the Respondent’s fajlure to comply i3 not a violation of this Agreed Order, The
Respondent shall have the burden of establishing to the Bxecutive Direstor's satisfaction that such

‘a8 event has ocourred, The Respondent shal] notify the Bxecutive Director within seven days

after the Respondent becomes aware of a delaying event and shatl take all ressonable measyreg to
mmitigate and minimize any delay. ' .

The Execntive Direotor may grant an extension of any déadling in this Apresd Oxder or in any

- plan;. report, or other dociiment submitted pursuant to this Agreed Ordet, upon a written and

substantiated showing of good cange. All Tequests for extensicns by thie Respondent shal] be
made in writing to the Executive Dirgetor. Extensions are ot effective until the Respondent
Teceives written approval from the Ezecutive Director, The determination of what constitutes
£00d cause rests solely with the Executive Director, o .

This Agresd Ordér, isiéueﬁif}’i‘ the Cbﬁmﬁssiqn, shall not be admissible against fhe Respondent in
& civil procéeding, urless ths Droceeding is brought by the OAG to: (1) enforcs the terms of this
Agreed Order; or 2) pursié iolations of a statute within the Comriiission®s Jjurisdiction, or of 5

- tule adopted ar an order or permit issued by the Commission under such a Stamte,

This Agreed Order inay be"e,xecuted in multiple counterparts, Wwhich together shall constifute &
single originai insttument, Any executed signature page fo this Agreed Order may be transmitted
by facsimile transmission {d-the other parties, Which shall constitute an original signature for all

purposss under this Agreed Order.,



Ablemarle Corporation
DOCKET NO, 2009-1515-ATR-E
Page 5

8 Under 30 TEX, ADMIN, CODE § 70.10(6), the effective date is the date of band-delivery of the

Order to the Respondent, or three Gays after the date on which the Commi
Order to the Respondent, whichever is earlier. The Chief Clerk shall
Agreed Order to each of the parties. ' '

ssion mails notice of the
provide & copy of this



Ablemarle Corporation
DOCKET NO. 2009-1515-AIR-E

Page 6

i

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

For the Conunission.

For the Bxecutive Director - Date

I, the undersigned, have read and ‘understand the attached Agreed Order, ¥ am suthorized to agree to the
attached Agreed Order on behalf of the entity indicated below my signature, and T do agree to the terms
and conditions specified therein, I further acknowledge that the TCEQ, in aceepting payment for the
penalty amount, is materially relying on such representation,

Ialso understand that failure 1o comply with the Ordering Provisions y if atyy, in this order and/or failure to
timely pay the penalty amount, may result ind
o A negative impact on compliance history;

@ Greater scrutiny of any permit applications submiited; : :

e Referral of this case to the Attorney General’s Office for oontempt, injunctive relief, additions
penalties, and/or attorney fees, or to a collection agency: ’

° Increased penalties in any futnre enforcement actions;

. Automatic referral to the Attorney General’s Office of auy future enforcement actions; and

. e TCEQ secking other relief as authorized by law,
In addition, any falsification of any compliance documents may result in criminal prosecution,

TR g S 2000

Ire Date i
. Name (Printed or typed) Title 4
Authorized Representative of :
Albemarie Corporation

-

Instructions: Send the original, signed Agreed Order with penalty payment to the Financial Administration Divisio;z, Revenues
Section at the address in Section 1V, Paragraph | of this Agreed Order,
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Albemarie 01/082010°  1459.00 181,459.00 1/8/2010

Aibernare Corp, Dockel 2009- 1515 AR-2

®OLLB3 AP 20823027570

LOLE B0

.,: 4
{ L
. :
t
.
A .
=




' TCEQ DOCKET NO. 2009-1515-ATR-E

IN THE MATTER OF AN BEFORE THE

)
ENFORCEMENT ACTION AGAINST )
ALBEMARLE CORPORATION ) TEXAS COMMISSION ON
RN100218247 )

) ENVIRONMENTAL QUALITY

AFFIDAVIT IN SUPPORT OF ALBEMARLE CORPORATION’S MOTION TO
DISMISS/ENFORCE SETTLEMENT AGREEMEN T

1. My name is Charles R. Nestrud. I am counsel of Albemarle Corpé%éi‘ion
| (“Albematle”). Imake this affidavit based up'onmypersdnél Z:!mowled-ge. SR
2. Attached hereto as EXhlblt A and B are true and exact copies of emaﬂs exchanged |
'W1th Nadla Hameed counsel Texas Commission on Enwronmental Quahty (“The

- Commission™)

SUBSCRIBED AND SWORN o before me 2 nota:y' public, on this $th day of February

2011.
/’\“\1\0}

57 Co 310;1 Espi
Q‘._A/ 3\«'3)




Chuck Nestrud

From: Chuck Nestrud :

Sent: Friday, March 12, 2010 4:11 PM

To: '‘Nadia Hameed'

Subject: FW: Alpemarle-Notice of Enforcem ent Case No. 38347; Docket2009-1515-AlR-E
Attachments: ltr to TCEQ reAgreed Order- Docket 09-1515-AIR-E.PDF )

On January 8, 2018 I resolved the referenced matter with you, sent you the signed Agreed
Order TCEQ had proposed, along with the check. (See attachment and email below) I have now .
been told that you sent another email (see below) to my client asking for more penalty. I
find this very unusual. Can you provide an explanation? Thank you. Chuck Nestrud

Dear Mr. Hawkes and Mr. Seaton:

Further to our conversation earlier today, I am attaching a copy of the revised penalty
calculation worksheet (pcw) as well as the orlglnal one that was sent *o you in November
2869

My upper management has determined that v1olat10n #1 needs to be changed from potential minor
to potential moderate. Also, the violation events have to be changed from 1 single event to
.7  quarterly events (based on violation days = 363). The payable penalty amount has now
increased from $1,459 to $23,635 (an additional $22, 176)

lease let me know if you are agreeabie to paying this additional $22,176. The case is
. omlng close to agenda so at the most we can give you a couple of weeks to settle. Please let
me know if you will be able to accommodate this reques;

Thank—you Ffor your cooperation in this matter, Nadia Hameed
713-767-3629

.. Charles R. Nestrud
cnestrud@cnilaw. com

Chisenhall, Nestrud & Julian, P.A.
408 W. Capitol, Suite 2848

Littie Rock, AR 72201

Phone: 501-372-5800.

Fax: 501-372-4941

This message is being sent by or on behalf of a lawyer. It may include attorney client work
product or other privileged, proprietary or confidential information and is only for the
intended recipient. Any distribution, copying or other use of this message or any of its
contents by anyone other than the intended recipient is unauthorized and strictly

. prohibited. If you have received this message by mistake, please inform the sender
immediately by e-mail response and then delete the message.

————— Original Message-----

From:  Chuck Nestrud

Sent: Friday, January ©8, 2010 10:02 AM

To: 'Nadia Hameed'

Subject: RE: Albemarle- Notice of Enforcement Case No. 38347 Docket2089-1515-AIR~ E

Thank you for your prompt response. The signed order and penalty is belng over-nighted
today. A copy is attached. Chuck e S

EXHIBIT




Tharles R. Nestrud
cnestrud@cnilaw. com

Cchisenhall, Nestrud & Julian, P.A.
460 W. Capitol, Suite 2848

Little Rock, AR 72281

Phone: 561-~372-5860

Fax: 501-372-4941

This message is being sent by or on behalf of a lawyer. It may include attorney client work
product er other privileged, prophletary on confidential infermation.and is -only for the
intended recipient. Any distributien, topying or other use of this message or any of its
contents by anyone other than the intended recipient is. unauthoerized. and,stirictly
prohibited. If you have recelved this message by mistake, please infarm the sender
immediately by e-mail response and then delete the message.

e Original Message---~-~
From: Nadia Hameed [mailto: NHameed@tceq state tx.us]
Sent: Thursday, January 07, 2818 8:87 AM

T6: Chuck Nestrud : | .
Subject: Re: Albemarle-Notice -of Enforcement Case No. 38347;,Docket2689—1515~AIR~E

This is correct, but my understandlng is that you will also be keeplng other records requ1red
by the rules to show compliance, thanks, Nadla Hameed ; C
713-767-3625 . :

>>> Chuck Nestirud <CNestruQ@cn11aw com> 61/66/16 3:15 PM >z .
Thank you for discussing the proposed agreed order., As-Iwread the‘onder, in addltlon to ol
paying the proposed penalty, Albemarle's only respon51b111ty is to install a calorimeter on
the flare that is capable of providing ‘continuous. readouts of the BTU/scfm values; and: o
certify the installation within 45 days of the effective date (estimated to be appPOX1mate1y
9-1208 days from now). The order does not include any recordkeeping requirements or other
compllance requirements. Could you please confirm that this is also your understandlng -of...
the requirements of the order? Thank you, Chuck Nestrud , _ .r‘n'

Charles R. Nestrud

cnestrud@cnilaw.com¢mailto: cnestrud@cnyilaw. com>

Chisenhall, Nestrud & Julian, P.A.

400 W. Capitol, Suite 2840

Little Rock, AR 722@1 o C e : . A
Phone: 5@1-372-5809 ~ - - - S
Fax: 501-372-4941 N ) : SR ‘ - o

This message is being sent by or on behalf of a lawyer. It may 1nclude attorney client work
product or other privileged, proprletary or confidential information and is only for the
intended recipient. Any distribution, copying or other use of this message or any of its
contents by anyone other than the intended recipient is unauthorized and strzctly prohibited.
If you have received this message by mistake, please inform the sender immediately by e- mall
response and then delete the message.



Chuck Nestrud

From: Chuck Nestrud '

Sent: Wednesday, January 08, 2010 3:16 PM

To: ) ‘nhameed@iceq.state.tx.us'

Subject: R Albemarle-Notice of Enforcement Case No. 38347; Docket 2009-151 5-AIR-E

Thank you for discussing the proposed agreed order. As|read the order, in addition 10 paying the proposed penalty,’
Albemarie’s only responsibility is to install a calorimeter on the flare that is capable of providing continuous readouts of
the BTU/scfm values, and to certify the instaliation within 45 days of the effective date {estimated to be approximately

9—120 days from now). The order does not include any recordkeeping requirements or other compliance requirements.

Could you piease confirm that this is also your understanding of the requirements of the order? Thank you, Chuck
Nestrud . ’

Charles R. Nestrud

cnesfrud@cnijlaw.com .

Chisenhall, Nestrud & Julian, P.A.

400 W. Capitol, Suite 2840

Little Rock, AR 72201

Fhone: 501-372-5800 :

Fax: 501-372-4841 : . o

This message is being sent by or on behalf of a lawyer. 1t may include attorney client work product or other privileged,
proprietary or confidential information and is oniy for the infended recipient. Any disiribution, copying or other use of this
. message or any of its contents by anyone other than the intended recipient is unauthorized and strictly prohibited. [If you
have received this message by mistake, please inform the sender immediately by e-mail. response and then delete the
message. : .

z
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2/18/2011 HAENFORCEL\L Fasoyiro\Ablemarie\Summary Disposition\f_Attachments\AblemarIe - pcw.xis

~= s .
= Penalty Calculation Worksheet (PCW)
Q Policy Revision 2 (September 2002) ' PCW Revision October 30, 2008
AT Assighied| :8-Sep-2009
PCW| 16-0ct-2009 '| Screening "10-Sep-2009'] EPA Duel -

ESPONDENT/FACIEITY INFORMATION

Respondent|Albemarle Corporation
Reg. Ent. Ref. No. [ RN100218247 ° E . _ T
Facility/Site Region|12-Houston. = oo | Major/Minor Source{Major
‘CASE; INFORMATION: " L
Enf./Case ID No. 3 347 N olations|2 . ':
Docket No.|2008-1515~ AIR—E Order Typei1660
Media Program(s)[Air - Government/Non-ProfitiNo™ .- i+ - i
Mualti-Medial "¢ - . e L Enf. CoordinatoriNadia: Hameed .
: ) EC's TeamiEnforcement Team:5." =4
Admin. Penalty $ Limit Minimum $0 ]Maximum . l $10,000
Penalty Calculatlon Section
Subtotals 2-7 are obtained by
$748
$0
$25
$0
$1,823‘
$0
inal Penalty Amount | $1,823
$1,823
-$364
Reduces the Final 4
$1,459

STATE OF TEXAS -
COUNTY, o" TRAVIS SN

EXHIBIT

e «
£
2
o
-3
<

m
.t?
9




Page 2 of 2, 2/18/2011, H:\ENFORCE\L Fasoyiro\Ablemarie\Summary DispositiomAttachments\Ablemarle - pow.xis

ite 10- Sep-2009 ocket No. 2009-1515-AIR-E
Responde it Albernarle Corporation’ o : Polioy Revision2 (September 2002)
38347 ) _BCW Revision Otlober 30, 2008!

(Y B v‘fﬁ

’ Cqmpoﬁe‘nt" .
= Written NOVs with same or similar violations as those in the current enforcement action |-
number of NOVs meeting criteria) :

ther wriiten NOVs
:|Any agreed final enforcement orders containing a denial of liability (number of .orders}| - .-
meet/ng criteria ) :

ny adjudicated final enforcement orders, agreed final enforcement orders without.a deniall.

20%
20%

f liability, or default orders of this state or the federal government, or any final prohlbltory 25%
mergency orders issued by thie commission ) 5 :
ny non-adjudicated final court judgments or consent decrees contaimng a denial of liability|.
f this state or the federal government (number of judgements or consent decrees.mééti 0% -
riteria) ’
ny adjudicated final court judgments and default judgments, or non-adjudicated final court
udgments or consent decrees without a denial of liability, of this state or the federa 0%
overnment ) . .
ny criminal convictions of this state or the federal. government (number of counts )_ 0%
hronic excessive emissions events (number of. events) o 0%
etters notifying the executive director of an intended audit conducted under the Texas
nvironmentel,. Health, and Safety Audit Privilege /Act, 74th :_e_gielaiure, 19_95 (number of . 2%
udits for which not/ces were submltted)
| Disclosures of violations under the Texas Envn‘onmenta! Health, and Safety Audrt Privilege 0%
/e

ct, 74th Legislature, 1995 (number of audits for which violations were disclosed)

: Environmentai management systems in place for one year or more

oluntary on-srte compliance assessments conducted by the executrve drrector unider a
:ispecial assrstance program

artrmpatron in a voluntary pollution reduction program

arly compliance with, or offer of a product that mests future state or federal govemmen
nvnronmenta! Tequirements

Atijl:sfﬁzeni Percenfage (Subfota; 2) [68%

Adjustment Percentage (Subtotal 3) I 0%

Adjustment Percentage (Subtotal 7) 0%

Compliance
History
' Notes
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‘Screéning Date:10-Sep-2009 sl S DocketiNe. 2008-1515-AIR-E

eference No.:RN100218247

' 60rdmafor Nadia Hameed

"Violation Number 1
Rule Cite(s) 30 Tex. Admin. Code §§ 116.115(c):and 122.143(4), 40 Code of Federal Regulations § ..
80.18(c){3) (i), Air Permit No. 594, Special Condition ("SC") No.:4A, AirPermit No..3962;
SC No. '3, Air Permit No. 18114, SC No. 2, Federal Operating Permit ("FOP")-No, 02285,
‘Spacial Terms and Conditions 1A and .8,-and Tex. Healih & Safety Code'§:382.085(b) -

-Faiied to-maintain the minimum net heating vaiue of 300 British"Therma! Uriits per
standard cubic feet per minute ("BTU/scfm") on Fiare G-D<1.. Specfically, from February
1,72008 through:March 5, 2007, :from March:7,:2007 through August18,"2007:and on:Apfil

" 19,2008, Fiare G-D-1.was.operated:for a'total period of 9,669 operating hours of which. ’
2,244 hours (23 percent of the totel.operating time) were belowihe: mmlmum ne’c heatlngi'
“yvaiue. During thisdime: penod no: unauthorized-emissions: from
: ocumented The Iowest rect z i :

Violation Description},

“Respondent Albemarle Corporation Policy Revision 2 {Ssptember 2002}
Case ID'No. 38347 PCW Revision October 30, 2008

$10,000

Base Penalty}
Release Major
Actuallf - 3

Potentialff - . e Percent 10%

Falsification
jEStmERt]
| $1,000

Number of Viotation Events)| =~ = =:{INumber of violation days
”’afv’,‘,,‘,’”;ﬁ :ne Violation Base Penalty| $1,000

- ) Ow AN ,y %
Before NOV NOV to EDPRP/Settlement

Extraoramnary . T 7
Ordinaryf__- -~ [~ - ———— fll
N/A X - J\tmark with x)
Notes The Respondentﬁoes not mest the good: f;xth cntena for.this /|
L - violation.’ ) . .

Violation Subtotal]

$1,000

Estimated EB Amount]| $10,361] Violation Final Penalty Total[ .

$1,680

37,680

This violation Final Assessed Penalty (adjusted for limits)i ‘
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e SIS
Equipment
Buildings ... . . FRT | ;
Other {as needed) _$100 1<Feb-2006 || 18-Jun:2009 . &
Engineering/construction . L . L - o

Land
Record Keeping System
‘Training/Sampling
Remedlation/Disposal
Permit Costs ||+

Other (as needed),

—[_1:Feb2006_ I 16002000

Notes for DELAYED costs

Ice y
Disposal
Personnel
Inspection/Reporting/Sampling
" Suppliesfequipment
Financial Assurance [2]
ONE-TIME avoided costs [3]
Other (as neaded)

Notes for AVOIDED costs

Gost of Compli $50,600] $10,361]
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i CDocket!No. 2000-1515-AIR-E

N
Pelicy Revision 2 (September 2002}
PCW Revision October 30, 2008

Violation Number 2
Rule Cite(s) 30 Tex. Admin. Code §§ 116.115(c) and 122.143(4), -Air Permit No, 18114, .SC'No. 10A,
. FOP No. 02285 Spemal “Terms-and Conditions 8,7and Tex. Health: Safety Code §
. 1w 382:085(b) . -

Failed to malntaln records. Specrﬂczlly, the Respondent failed to prowde and mairitain’ thy
Violation Descriptioni} correct list of equipment components that were excluded from the Leak’ Detechon and
= - . Repaxr monltonng program .. ;

Base Penalty], $10,000

i

™ Harm
Release Major Moderate Minor
Actuall - - . .- W PR
Potential|| Percent 0%[ .

Fals catlon

T 1

Percent 1%

|

$2,900]
R 5100
Number of Violation Events)] : v g i i
maxr: ';/J,; M Violation Base Penalty| $100
$25

Before NOV  NOV to EDPRP/Settiernent Offer

Extraordinary
Ordinaryl:-:
N/A

Notesl} 110"

S e A

Estimated EB Amount| _ $0] Violation Final Penalty Total] $143]

This violation Final Assessed Penalty {adjusted for limits) $143
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Ibemarle Corporation

)S:
Equipment
Buildings

Engineesring/construction
Land

Regord Keeping System
“Training/Sampling
Remediation/Disposal
Permit Gosts

©Other (as needed)

Notes for DELAYED costs

Disposal
Personnel
Inspaction/Reporting/Sampling
Supplies/eguipment

Financial Assurance [2]
ONE-TIME avoided costs [3]
Other (as needed)

Notes for AVOIDED ;:osts

A . Cost of Comy

PH!

Other (as needed)

30|
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Penalty Caiculation Worksheet (PCW)

Poficy Revision 2 (September 2002)

PCW Revision October 30, 2008

‘8-Sep-2009

9-Dec-2010

Screening

0-Sep-2009 |

EPADue| . . .

IRESPONDENT/FACILITY iNFORMATION
S Respondent}Albemarie Corporation
Reg. Ent- Ref. No.]RN100218247 ‘
Facility/Site Region|12-Houston | Major/Minor Source|Major -
‘CASEINFORMATION: :
Enf./Case ID No.[38347 No. of Violations|2 :
Docket No.{2009:1515- AIR-E - Order Type[1660° -
Media Program(s) Air Government/Non-Profit[No. "~ — e
Multi-Mediaj . Enf. Coordinator|Nadia-Hameed -

Admin. Penalty $ Limit Mmlmum} IMa)umum

EC's Team

[ $10,000

Enforcement Team:

Penalty Calculation Section

$17,600

$11,968

$0]

ZB $10.362

Approx. Cost of Compliance| = $50.700

$0

50|

$28,568

$0

$29,568

$29,568

$0

; e.g. 20for20% red

sze,sssll
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. 'Screening Date 10-Sep-2009 yocket No. 2009-1515-AIR-E
espi dent Albemarle Corporaﬂon Policy Revision 2 (S&ptember 2002) }
" PGW Revision October 30, 2008 ;

[ . RESEIN

h
H

Enf.. Coardmator Nadia Hameed ' o : e R
Compliance History Worksheet ' ' /

Ty. e n
Number of... : Erifer Number Here' - Adjust.

ertten NOVs with same or similar violations as those in the current enforcement actxon ": . By
- o (number of NOVs meefing crltena) o e
___|Cther wiitten NOVs ) _ . 20%

" JAny agreed final enforcement orders containing a denial of liability (number of orders 20%
meeting criteria) | °
Any adjudrcated final enforcement orders, agreed final enforcement orders without a denial|’
of fiability, or default orders of this state or the federal government, or any final prohlbltory
emergency orders issued by the commission )

Any non-adjudicated final court judgments or consent decrees contalmng a denial of hablhty :
of this state or the federal government (number of judgements or consent decrees meetin
criteria )

Any adjudicated final court judgments and default judgments, or non-adjudicated final court{
judgments or consent decrees w1thout a denial of lrablhty of this state of the federal
government

Any criminal convictions of ‘I:hlS State or the federal government (number of counts)

Chronic excessive emissions events {number of events) , e

Letters notifying the executrve director of an intended audlt conducted under the Texas :

25%

0%

0%

%
0%

Environmental, Health, and Safety Audit Privilege Act, 74th Legislature, 1995 (number. oF |- 2%
audits for which notices were submitted) : )

Disclosures of vrolatrons under the Texas Envrronmental Health and Safety Audit anrlege : 0%
Act, 74th Legrs]ature, 1995 (number of audits for which wolatlons were disclosed ) : °

Plelase-Enter Yes orNo

Environmental management systems in place for one year or more 3 0%
Voluntary on-site compliance assessmernits conduoted by the executive directer under 0%
special assistance program : °
Participation in a voluntary pollution reduction program 0%
Early compliance with, or offer of a product that meets future state or federal govemment :

0%_

envrronmental requirements T

Adjustment Percentage (éubt’ot’a’l 2| 68% |

Adjusiment Percentage (Subtotal 3) { 0%

Adjustment Percentage (Subtotal 7 0%

Compliance |
History
Notes

Total Adjustment Perceniage (Subfotals 2, 3, & 7) | 68%
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. 'Screening Date 10-Sep-2008 il ‘Docket:NO. 2009-1515-AIR-E £ PCWo
iRespondent Albemarie Corporation Policy Revision 2 (Sepiember 2002)
PCW Revision October 30, 2008

oordmafor Nadia Hameed

Viotation Number] B ]

Rule Gite(s) 30 Tex. Admin. Code §§ 116.115(c) and 122:143(4), 40;Code of Federal Regulations §
80.18(c)(3)(ii), Air Permit No. 89A, .Special Condition ("SC") No, 4A,-Air Permit No. 3962,
SC No. 3, AirPermit'No. 18114, SC.No.:2, Federal Operafing Permit {'"FOP") No. 02285,

‘Special Terms and Conditions 1A and 8,-and Tex. Health & Safety Code §'382.085(b) :

Failed to mairitain the minimum net heating value of 300 British Thermal Unitsiper., |
standard cubic feet per minute ("BTU/scfim")-on Flare G-D<1. Specifically, from February
1,.2006 through March 5, 2007, from March 7, 2007 through August 49, 2007 .and .on:April

19, 2008, Flare G-D-1 was operated‘for 4 total period 69,669 operating: ours 6f whid)
2,244 hours (23 percent of the total operating time) were below the minimum-nét heatin
".. value. During this time period no unauthorized emissionsfrom Flare'G-D+1 s :

documented The lowest recorded ne '-heafmg value was’ 58 22=BTU/scfm el

Violation Description

Base Penality $10,000

Harmm

Release Maijor Moderate Minor
Actuali R BRSO
Potentialf N T m—— percent | =571

Major

AL il

Falsification
RS Percent | 0% 'E

man health.or;the environment- had the potential:iaibe exposed {o.insignificantameunts: ‘ofpollutams

7500,

' §2,500]

1563 - 4[Number of violation days

mark only one
with an x

Violation Base Penalty} $17,500

et

exraoramnay i Al
Ordinary| ]
N/AL - ix “Jltmark with x)
Notes The Respondent does not meet the good faxth crrtena for thrs
. * violation. -

Viotation Subtotal} $17,500}

5%
]
3
H

Estimated EB Amount| $10,361] Violation Final Penalty Tomlf 328 400§

._._._—,

This violation Final Assessed Penalty {adjusted for limits){ $29,4004
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emarle Corporation

Equipment
Bulldings
Other {as needed)
Engineeringiconstruction
Land

Record Keeping System
Training/Sampling
Remediation/Disposal
‘Permit Costs

Notes for DELAYED costs

—|[tFeb-2006 _

7B-Jun-2008

—|_:reb-2006

T

Other (as needed) -

A-Feb-2006

. S
Disposal
Personnel
Inspection/Reporting/Sampling
Suppliesfequipment

Financial Assurance [2]
ONE-TIVIE avoided costs [3]
Other {as needed)

Notes for AVOIDED costs

Apr Costof C

$50,600]

510,361}
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-.‘Screening Date 10-Sep-2009 G niDocket'Ne.. 2008-1515-AIR-E PCW
espondent Albemarle Corporation Policy Revision 2 {September 2002}
PCW Revision October 30, 2008

Vlolati.on.Nurr.lbef' 2 |

Rule Cite(s)|| 30 Tex. Admin. Code §§ 116.115(c) and 122.143(4), ‘Air Permit:No. 18114, SC'No. 10A, ¢
FOP No.: 02285 Speclal Termsand Conditions .8, and Tex. Health & Sarety Cod §
. . . :382.085(p) e : o

, Falled 10 mam‘am records Specn" cally, the Respondent falled to prowde and maxntam the
Violation Description correct Ilst of- eqmpment components that were-excluded from the Leak: Detec’ne ané
- et Repalrmomtonng program :

Base Peralty 70000

Release .Major Moderate Minor
Actall - ] Al

Potentiall v ol e i Percent | 0%]

Mod=rate

Major

x| Percent | 1%}

$9,900¢

$100

Number of Viciation Events|}: AINumber of viclation days

mark only one
with an x

Violation Base PenaityE . $100j

$0

Before Nov Nov o EDPRPISetﬂement Offer
Extraordinary |- : B T
Ordinaryl}

N/A]

Notes

Estimated EB Amount] $0] ' Vlola’uon Final Penalty TotalE $168
ty (adjusted for fimits)] _____5188]
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Equipmerit . ([
Buildings
Other (as needed)
Engineering/construction
Land

Record Keeping System
Training/Sampling
Remediation/Disposal
Permit Costs

Other (as needed)

Notes for DELAYED costs |

idediCos

Disposal

Personnel
inspection/Reporting/Say

Supplies/equipment

Financial Assurance [2]

ONE-TIME avoided costs [3]

Other (as neaded)

Notes for AVOIDED costs

A Costof C 1ce

PP
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Penalty Calculation Worksheet (PCW)

"'*:ll Policy Revision 2 (September 2002) PCW Revision October 30, 2008

DATES: 8-Sep-2009

9-Dec-2010

Screening| 40:Sep-2009

'RESPONDENT/FACILITY:{NFORMATION
Respondent|Albemarle Corporation

Reg. Ent. Ref. No.jRN100218247 B . - : ‘
Facility/Site Region{12-Houston = " . e o Major/Minor Source|Major

CASE/INFORMATIO
Enf./Case ID No.[38347

Docket No.[2009-1515-, AIR E

Media Program(s) Ali" '
Multi-Media| . -

Admin. Penalty $ Limit Minimum] 50 IMaximum [ $10,000

No. of Violations|:
Order Type|
Government/Non-Profit|
£nf. Coordinator} 3

EC's Team|Enforcement:iTeam

Penalty Calculation Section

$17,600

$11,968

$0

$0

$0|

$10,362 at the Total EB $§ Amount

Approx. Cost of Compliance $50.700

$29,568

%0

enhances the Final Subtotal by the indicated percentage.

Notes

Final Penalty Amount | $29,568

$29,568

$0

Red uces {he

v e.q. 20 for20% reduct

$28,568

STATE OF TEXAS =
COUNTY 0% CTRAVIS

"EXHIBIT

*'fS:ts aywe zmd carr""'t copy ofz .

I hereby certif

Texas éomml nEnvironmemal-Quality (T ("’CEQ} :

document, Wi Hled mfne‘iecerds ofthe{hmm A ED - é
Giver under Ty i 2l G ] |

Rick i'ho"u:

Mawae (- aTa85i00 01 B
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ng Date 10-8ep-2009 : cket'Noi: 2009-1515-AIR-E
191 n‘t Albemarle Corporatzon » . [Polley Revision 2 {September 2002) ;
38347 ' ' PCWRevlsIon October 30, 2008
NG, RN100218247 R R

J Air v i b i
J4tOr Nadia Hameed

Compliance History Worksheet

' Component Number of... . :
: Written NOVs with same or similar violations as those in the current enforcement action | 5%
-|(number of NOVs meeting criteria) °
Other written NOVs : 20%
Any agreed final enforcement orders containing a denial of liability: (number of orders 20%
meeting criteria) , . , 0
Any adjudicated final enforcement orders, agreed final enforeement orders without a denial -
of liability, or default orders of this state or the federal government or any final prohibitory| : 25%
mergency orders issued by the commission )
Any non-adjudicated final court judgmients or consent decrees contalnmg a denial of Ilablllty :
f this state or the federal government (number of judgements or consent decrees méefing 0%
riteria ) o
ny adjudicated final court judgments and default judgments; or non-adj_udicated final court LA
udgments or consent decrees without a denial of liability, of this state or the federa - 0%
overnment
Any criminal convictions of this state or the federal qovernment (number of caunts) 0%
:|Chronic excessive emissions events (number ofevenis) s 0%
etters notifying the executive director of an intended audit conducted under the Texas
nvironmental, Health, and Safety Audit Privilege Act, 74th Legislature, 1995 (number of -2%
udits for which nofices were submitted)
isclosures of violations under the Texas Environmental, Health, and Safety Audit Privilege 0%
K (]

ct, 74th Legislature, 1995 (number of audits for which violations were discicsed)

Please Enter Yes or No’

nvironmental management systems in place for one year or more 0%

oluntary on;éiie compliance ‘assessments 'éonducte‘d by the exectfive director under a

0,
pecial assistance program 0%

articipation in a voluntary pollution reduction program - 0'%
arly compliance with, or offer of a product that meets future state or federal govemment .

nvironmental requirements

0%

Adjustment Percentage (Subtotal 2) [ 68% »

Adjustment Percentage (Subtotal 3) 0%

Adjustment Percentage (Subtotal 7) [ 0%

Compliance :
History
“Notes
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‘Screeniing:_Date "10-Sep-2009

" ‘DocketNo. 2008-1515-AIR-E

Policy Revision 2 (September 2002)
PCW Revision October 30, 2008 ;

Violation Number] 1]
Rule Cite(s)

30 Tex. Admin..Code §§ 116,1.75(c) and 122.143(4), 40 Code of Federal Regulations § *
80.18(c)(3) (i), Air Permit No. 8¢A, Special Condition ("SC") No.4A, Air Permit-Ne. 3062,

SC No. 8, Alr Permit'No. 18114, SC No. 2 Federal Operating Permit ("FOP") No. 02285,

Special Terms and Conditions 1A and 8,-and Tex. Health'd Safety Code § 382.085(b) +

Failed to maintain the minimumnet heating value.of:300.Brifish Thermal Uniits. per
standard cubi¢ feet per-minute ("BTU/scim”) on Flare G-D-1. ‘Specifically, from February;
1, 2006 through March 5, 2007, from'March 7, 2007-through-August 18, 2007 ang:on Aprif
18, 2008, Flare G-D-1 was operated for-a total-period of ¢, 669.operating’ hours: of which -
2,244 hours (23 ‘percent of the total- cfperaﬂn fime):were below the. mzmrnurn'net h tln

value."During this ime period no unaithorized emissions from Flare

documented The lowest recorded net heat:ng vaiue was: 5822 BTU/s¢m

Violation Description

Base Penalty[ _____ $10.000]

Release Major
Actuall
Potenfiall;

Moderate

Miner -

$7,500]

I $2,50

- 4lINumber of violation days

mark only ong
with anx

Vioiation Base Penalty§ $17,500

Before NOV

NOV to EDPRPISenIemem
Extraorainary T e
QOrdinaryj, . - : 3
N/A Cax 't fitmark with X)
Notes| - The Respondent does not meet the good faith cntena for
. : . violation.

Estimated EB Amount|

$10,361]

Violation Final Penalty TotalE $28,400
This violation Final Assessed Penalty (adjusted for ﬁmits)‘

$28,400!
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Albemarle Corporation

Buiidings
Other (as needed)
Engineeringlconstruction
Land

Record Keeping System
Training/Sampling
Remediation/Dispasal
Permit Costs

Other {as needed)}

Notes for DELAYED costs

$100 .|| 1-eb.2006

18-Jun-2009°

 Bn o

162000

g:corfective &
scompleted.

Approx. Cost of Compliance

oidet 18

Disposal 0.00 50

Personne) A1 "0.00 ‘80 .

Inspection/Reporting/Sampiing 0:00, )

Supplies/equipment 0.00 .
Financial Assurance [2] 0:0

ONE-TIME avoided costs [3]
Qther {as needed)
Notes for AVOIDED costs

il

$50,600}

$10,361}
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W

“Screening Date 10-Sep-2009 L1 T iDocket'No. 2000-1515-AIRE
‘Respondent. Albemarle Corporation ' Poiicy Revision 2 {September 2002
‘Case {3} No. 38347 PCW Revision October 30, 2008

oordmatcr Nadia Hameed

Violation Number 2 {
Rule Cite(s)|l .30 Tex. Admin. Code §§ 116.115(c) and 122.143(4),:Air'Permit No. 18114, SC No."10A,
'FOP No. 02285 Specxal Terms and Conditions 8, and Tex. Health & Safety Code § '
382.085(b) ‘

Failed to maintaln records. . Specifically, the Respondent failed to.provide and maintain'thé
Violation Descriptionj correct list: of equlpment components that were excluded from.the Leak Detectxon and
Repalr momtermg program . .

Base Penalty $10,000

Harm
Release Major Moderate Minor
Actualll R

Potentialff - 4. - . Percent | 0%

men i
Falsification Major Moderate Minor
4. -1 - T  x 7 Percent [ 1%

$9,900}

$100

Number of Violation Events| Number of viclation days

mark only one
wihanx

Vioiation Base Pena[ty[ %1004

Before NOV NOV‘to EDPRP/Setﬂement Offer

Extraordinary
Ordinaryj; -
N/Aj - . {|(mark with X}
Notes|| - The Réébbn‘dent does:nct mest the good faith ¢f

Violation Subtota[} $100

ic:Benefit{EB) forthis.viclation
Estimated EB Amount| $0} : Violation Final Penalty Total{ $168 1

ssed Penalty (adjusted for limits) 8
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Equipment
Bulidings
Other {as needad)
Engineering/construction
Land

Record Keeping System
‘Fraining/Sampling
Remadiation/Disposal
Permit Costs

. Other {(as needed)

Notes for BELAYED costs

Disposal
Personnel
Inspection/Reporiing/Sampling

Financial Assurance 2]
ONE-TIME avoided costs [3]
Other (as needed)

Notes for AVOIDED costs

50|

Approx. Cost of Gomp e $100]
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Brvan W. Shaw, Ph.D., Chairman

Buddy Garcia, Commissioner

Carlos Rubinstein, Commissioner

Mark R. Vickery, P.G., Executive Director

Texas COMMISSION ON ENVIRONMENTAL (QUALITY

" Protecting Texas by Reducing and Preventing Pollution

June 21, 2010

LaDonna Castafiuela, Chief Clerk:

' Texas Commission on Environmental Qua.lty
P.0.Box 13087, MC 105
Austin, Texas 78711-3087

Re:  Executive Director’s Preliminary Report and Petition
Albemarle Corporation; RIN100218247
TCEQ Docket No. 2009-1515-AIR-E

ear Ms. Cgstaﬁueia:'

Enclosed for filing is the original “Executive Director’s Preliminary Re port and Petition
Recommending that the Texas Commission on Environmental Quality Enter an Enforcement
Order Assessing an Administrative Penalty Against and R=qu1rmc Certain Actions of Albemarle
Corporation (the “EDPRP™). :

Enclosed please also find one copy of the EDPRP, and one copy of t-he letter to the Respondent. |
Please file stamp these documents and return them to Laurencia N. Fasoyiro, Attorney, Litigation
Division, MC R-12. Ifyou have any quesnons or comments, please call me at (713) 422~ 8914,

__ Sincerely,

ok

Laurencia N. Fasoyiro, Staff Attorney
Office of Legal Services, Litigation Division
' STATE OF TEXAS : _
. COUNTY OF TRAV}S L
Enclosures
LI hﬁreby ce—mfy thzs isa true and correct copy of"a -
e —— Quaury ('ICEQ)

cc:  Ms. Nadia Hameed, Enforcement Division
M. Jason Harris, Air Section Manager
Mz. Blas Coy, Public Interest Counsel

EXHIBIT

. EDf7

PO.Box 13087 Austn, Texas 78711-3087 512-235-1000 TITeYneT 20T ess: WWW.LCEG-State xS

ind Frsetroel ek

wvintued A






Bryan W. Shaw, Ph.D., Chairman

Buddy Garcia, Commissioner

Carlos Rubinstein, Commissioner

Mark R. Vickery, P.G., Executive Direcfor:

Texas COMMISSION ON ENVIRONMENTAL QUALITY .

Protecting Texas by Reducing and Preventing Pollution

June 21, 2010

Via Certified Mail, Return Receipt Requested, /fu‘tlcle Number 700916 80000223235699 '
Via First Class Mail, Postave Pre-Paid - : o

C T CORPORATION SYSTEM, Registered Agent
350 N. St. Paul Street

Suite 2900

Dallas, TX 75201-4234

Re:  Albemarle Corporation; RN100218247
TCEQ Docket No. 2009-1515-ATR-E

Dear Registered Agent:

Please find enclosed & copy of the “Executive Director’s Preliminary Report and Petition
Recommending that the Texas Commission on Environmental Quality Eater an Enforcement
Order Assessing an Administrative Penalty Against and Requiring Certain Ac‘&ons of Albemarle
Corporation (the “E “’“DPRP”) .

The Commlssmn may issue a default order against Albemarle Coxrporation uniess, within
20 days after you receive this letter, an answer requesting a hearing in this matter is filed.
If 2 default order is entered, you will be required to pay the assessed penalty and complete
the corrective action set forth in the order. YOUR FATLURE TO ACCEPT OR PICK UP
CERTIFIED MAIL WILL NOT RELIEVE YOU OF YOUR RESPONSIBILITY IN THIS
MATTER. For further information concerning these enforcement procedures, you may
contact the Commission’s Office of the Public Interest Counsel at (512) 239-6363.

To file an answer requesting a hearing, you should send original correspondence referencing the
docket number above to:

LaDonnz Castaffuela, Chief Clerk

Texas Commission on Environmental Quality
- P.0.Box 13087, MC 105
 Austin, Texas 78711-3087

é.nd:

PO Box 13087 —Austin-Tems 787313087 ——512-239-1000—Internetaddressswww-iceg-statetous




Registered Agent
June 21, 2010
Page 2

Laurenma N. Fasoyiro, Staff Attomey

Texas Commission on Environtmetital Quality
P.0. Box 13087, MC 175

Austin, Texas 78711-3087

The Office of the Chief Clerk also accepts documents via e-Filing, To e-file a document with
the Chief Clerk, go to hitpi/wwwl0.fceq.state.trus/epio/efilings .and follow the on-screen
instructions. The documents must be in either Microsoft Word or Adobe Acrobat (pd.f), and all

. submittals will be date and time stamped upon receipt; Documents are dug'by close of business

(usually 5:00 pm CST) on the deadline date

" Please contact me at (713) 422-8914 if you have any questions or would like .t‘o" schedule a
meetirig to discuss settlement. We look forward to cooperatively resolving this matter with you.

Sincerely,

(=)

— :

Laurencia N. Fasoyiro, Staff Attorney

. Office of‘Legdl Serviees, Litigation Division
Texas Cormmssmn on Env:tronmen’cal Quality

" Enclosure

cer  Mr. Charles R, Nes‘(:rud Chlsenhaﬂ Neshud & Juhan PA., Attorneys af, Law
Regions Center, 400 West Capitol, Suite 2840, Little Roclc Arkansas 72201 Via
Certified Mail, Article No, 7009 1680 0002 2323 5705 o .
Office of the Chief Clerk, MC 105 :



(S ¥

TCEQ DOCKET NO. 2009-1515-ATR-E

IN THE MATTER OF § BEFORE THE
AN ENFORCEMENT ACTION  §
AGAINST ALBEMARLE § TEXAS COMMISSION ON
 CORPORATION; § -
RN100218247 § ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S PRELIMINARY REPORT AND PETITION
RECOMMENDING THAT
: THE TEXAS COMMISSION ON ENVIRONMENTAL QUALIT}.’
ENTER AN ENFORCEMENT ORDER ASSESSING AN ADMINISTRATIVE PENALTY
AGAINST AND REQUIRING CERTAIN ACTIONS OF ALBEMARLE CORPORATION

- INTRODUCTION

The Executive Director of the Texas Commission orn Envirommental Quality
(*Commission” or “TCEQ”), by and through a representative of the Litigation Division,
hereby issues this Preliminary Report and Petition pursuant to TEX. WATER CODE § 7.054
and chs. 7, TEX. HEALTH & SAFETY CODE ch. 382 and 30 TEX. ADMIN. CODE chs. 70, 116
and 122. Discovery related to this matter is mtended to be condncted under Level 3
pursuent to TEX. R. Cv. P. 190.

- ATbemarle Corporation (“Respondent”) is subject to the enforcement authority of the

.-Commission pursuant to TEX. WATER CODE § 7.002 because the violations alleged herein
are within the Commission’s general jurisdiction, pursuant to TEX. WATER CODE § 5.013
as they involve violations of the state’s air quality program.

The Executive Director has come to the conclusion that Respondent violated 30 TEX.
ADMIN. CODE §§ 116.115(c) and 122.143(4), 40 CFR § 60.18(0)(3)(ii), Air Permit No.
69A, Special Condition ("SC") No. 44, Air Permit No. 3962, SC No. 3, Air Permit No.
18114, SC Nos. 2 and 104, Federal Operating Permit ("FOP") No. 02285, Special Terms
and Conditions (“STC”) Nos. 1A and 8, and TEX. HEALTH & SAFETY CODE § 382. OSD(b) -
The Executive Director recommends that the Commission enter an order assessing an
administrative penalty against Respondent in the amount of twenty-nine thousand five
hundred forty three dollars ($29,543.00). Further, the Executive Director recommmends
that the Commission order Respondent to undertake such actions as are necessary te
bring its operations into compliance with the Texas Water Code, the Texas Health and
Sefety Code and TCEQ rules. :

EFFECTIVE SEPTEMBER 1, 2006, THE TCEQ DOES NOT ISSUE, AMEND,
OR RENEW PERMITS, REGISTRATIONS, CERTIFICATIONS, OR LICENSES
TO AN ENTITY OR PERSON IF ANY DELINQUENT PENALTIES OR
DELINQUENT FEES ARE ASSOCIATED WITH THAT ENTITY’S/PERSON’S




Executive Director’s Preliminary Report and Petition
Albemarie Corporation
TCEQ Docket No. 2009.1513—1;311 I

Page 2

9-DIGIT TCEQ CUSTOMZER NUMBER (CN), REGARDLESS OF MEDIA
AND/OR FACILITY LOCATION '

FACTS SUPPORTING VI@LATIONS

Respondent owns and opera’ces a chemical manufao’cunng plant located at 2500 North

.- South Street, Pasadena, Hartis-County, Texas (the “Plant”). The Plant consists of one or
more sources as defined in TEX. HEALTH & SAFETY.CODE § 382.003(12).

| During en investigation conducted on July 30, 2009 through August 7, 2009, a TCEQ

Houston Regional Office invesﬁgator documenied that Respondent violated the following
rediiirements: » ; _ Lo .

a 30 'I“EX ADI\/,HN CODE §§ 116. 115(0) and 122 143(4) 40. CFR § 60 18(0)(3)(11),
Alr Permit No. 694, SC No. 44, Air Permit No, 3962, SC No. 3, Air Permit No.
18114, SC No. 2, FOP No. 022853 STC Nos. 1A and 8, and TeExX. HEALTH & -

' SAFETY CopE § 382.085(b), by failing to maintain the minimum net heating value
of 300 British Thermal Units per standard cubic feet per minute ("BTU/scfin") on
Flare G-D-1. Specifically, from February 1, 2006 through March 5; 2007, from
March 7, 2007 through August 19, 2007 and on April 19, 2008, Flare G-D-1 was
opelated for a total penod of 9 669 opelatmg hotrs of Whmh 244 hours (23

- 'Durmg this time peuod no unauthonzed en:ussmns from Flare G-D-1 were
documented. The lowest recorded net heating value was 58.22 BTU/sonn on
April 17, 2006 and

b, 30 TEX ADMIN, GODE §§.116.115(c) end 123, 1434), Aerermcho 18114, SC

No. 104, FOP No. 02285, STC No.. §, and TEX, HeaLTH & SAFETY CODE §
382.085(b), by failing to maintain tecords. Specifically, the Respondent failed to

- provide and maintainthe correct list of equipment cothponents that were excluded
from the Leak Detec’aon And Repa.u momtmmg pro giam '

Respc_)ndent_ received notice of the vl_,‘c_zlatlons; on or.gbout Sep‘tember 5, 2009,

IMPOSITION, OF PENALTY

Based on the facts supporting the violations, the Execuﬁve Dlrector recommends that an

 administrative. penalty be ifnposed. pursudit to TEX. WATER CODE §7.051. The

Commission has the authority to assess an administrative penalty of up to $10,000 for
each day of each vxolatlon undel TEX. WATER CODE § 7.052.



' Executive Director’s Preliminary Report and Petition
Albemarie Corporation
TCEQ Docket No. 2009-1513-AIR-B"

Page3

10.

11.

12.

AMOUNT OF PENALTY

In determining the amount of the penalty, the Commission is required by TEX. WATER
CODE § 7.053 to consider:

a.  The nature, circumstances, extent, duration, and gravity of the prohibited act, with
special emphasis. on the impairment of °x13’tmg water rights or the hazard or
potential hazara created 1o the health or safety of the public;

b, - The mpact of the violation on:
1. air quality in the region; . :
-, a receiving stream or underground water reservoir;

iii. instream uses, water quality, aquatic and wildlife habitat, or beneficial
freshwater inflows to bays and estuaries; or
iv. © affected persons;

With respect to the alleged violator:
1 the history and extent of previous violations;-
i. - the degree of culpability, including Whether the Woiamon was atmbutabie
' to mechanical or electrical failures and whether the violation could have
been reasonably anticipated and avoided;
ii. ©  the demonstrated good faith, including actions taken by Lhe alleged
violator to rectify the cause of the violation and to compensate a:fected ’

'(')

~ persons;
1v. economic benefit gained through the violation; and
V. the amount necessary to dster future violations; and
d.’ Any other matters that justice may require.

Based on the facts supporting the violations, and havmo considered the above—descnbed '
factors, the Executive Director recommends that Respondent be required to pay an
administrative penalty in the amount of twenty-nine thousand ﬁve hundred forty three
dollars ($29,543.00). .

The penalty calculation worksheet (“PCW™) for the recommended administrative penalty
is attached hereto and incorporated herein by reference (“Attachrment A”). The PCW sets
forth each alleged violation and the statutory factors the Executive Director considered in
determining the recommended administrative penalty.

The Executive Director followed an established Penmaity Policy approved by the

Commission "in celculating the penalty in this enforcement action. See Texas

Commission on Environmental Quality Penaltv Policy (September 1, 2002).
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Albemarie Corporation
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Page 4

13.

14,

CORRECTIVE ACTION ORDERING PROVISIONS

Purstant.to TEX. WATER CODE § 7.073, if a person violates any statute or rule within the
Commission’s jurisdiction, the Commission may order the person fo take corrective
action.

The Bxecutive Director r,ec'ommends that Respondent, be réquired to implement the
following corrective measuzes:
a. W:Lthln 30 days after the effective -date- of the Commission Order, Responden’c

shall install a calorimeter on the flare fo provzde continuous readouts of the
BTU/scfm values being sent to the Flare G-D-1; " .

b Within 45 days after the effective date of the ‘Cominission Order, Respondent

shall submit written - certification and ~detailed “supporting  documentation,
including photographs, receipts, and /or other records, to demonstrate compliance
with Ordering Provision No. 14.a.” The certification. shall be notarized by a State
of Texas  Notary . Public and include the followmg certiﬁca’uon language:

“I cemfy under penalty of, laW that I have personally eAaJmned and
am familiar with the mformatlon ‘submitted and all - attached
-documents, and that based on my inquiry of those individuals
Jmmediately responsible for obtaining the information, I believe that
“the submitted information is true, accurate and complete. I am aware
- that fhere are significant penaltiés for. submitting false information,

.. includig the possibility of fine and imprisonment for knowing
violations.”

- Respondent shall submit the Wlltten certlﬁcatton and coples of documentation
necessary to demons’crate compliance with these Ordelmg Provisions-to:

Oldel Comphance Team '

Enforcement Division, MC 149A

Texas Commission on Envirormmental Quahty
P.O. Box 13087 . .

Austin, Texas 78711-3087

with & cOpy to:
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15.

Adr Section Manager
Houston Regional Office
" Texas Commission on Environmental Quality
5425 Polk Avenue, Suite H
Houston, Texas 77023-1486

RESPONDENT’S RIGHTS AND RESPONSIBILITTES

Accordlng to TEX. WATER CODE § 7.056 and the TCEQ’s procedural rule Respondent
has a right o a hearing on the occurrence of the violations, the amount of the proposed
penalty, or both. To preserve this right to a hearing, within 20 days after the day
Respondent receives this Preliminary’ R°poz‘c end Petition, Respondent must submit 2
‘Written response to the Executive Director in accordance with TEX, WATER CODE §7. O:>6
and 30 Tex. ADMIN, CODE § 70. 103(a}




Executive Director’s Preliminary Report and Pefition
Albemarle Corporation

TCEQ Docket No. 2009-1515-AIR-E

Page 6

PRAYER

16, ACCORDINGLY, the Executive Diregtor reslﬁectﬁﬂiy requests that the Commission
enter an order, pursuant to TEX. WATER CODE ch. 7 and TEX. HEALTH & SAFETY CODE
ch. 382, assessing a penalty and granting other relief as requested above, together with
any other relief the Com:mssmn finds appropriate. :

Respectfully submitted,

Texas Commission on Environmental

Quality .

- MarkR. Vwkery, P.G.
‘Executive Diréctor

Stephame Bergelcm Perdue, Deputy Director
Office of Legal Services

Kathieen C. Decker, Division Director
Litigation Division

by .
Laurencia N. Fasoyiro

State Bar of Texas No. 24012885
Litigation Division, MC R-12
5425 Polk Avenue, Suite H
Houston, Texas 77023-1486
(713) 422-8914

(713) 422-8910 (FAX)




CERTIFICATE OF SERVICE

- 1 hereby certify that on this 21¥ day of June, 2010, the original of the foregoing
“Bxecutive Director’s Preliminary Report and Petition Recommending that the - Texas
Commission on Environmental Quality Enter an Enforcement Order Assessing an
Administrative Penalty Against and Requiring Certain Actions of Albemarle Corporation”.
(“EDPRP™) was filed with the Chief Clerk, Texas Commission ori Environmental Quality,

Austin, Texas,

I further certify that on this day a true a.nd correct copy of the feregomg EDPRP was
mailed via Certified Mail, Return Retceipt Requested Article No.7009 1680 0002 2323 5699, and

via First Class Mail, postage prepaid, to:

C T CORPORATION SYSTEM, Registered Agent
350 N. St. Paul Stree '
Suite 2900 :

Dallas, TX 75201-4234

’ I further certify that on this day a true and -correct copy of the foregoing EDPRP was
mailed via Certified Mail, Return Receipt Requested Article No. 7009 1680 0002 2323 5705,
and via First Class Meail, postage prepald tor

Mr. Charles R. Nestrud
Chisenhall, Nestrud & Julian, P A
Attorneys at Law
Regions Center -

400 West Capitol, Suite 7840
Litfle Rock, Ark:ansas 72201

I further certuy that on this day a true and correct copy of the foregoing EDPRP was
electronically delivered to the Office of the Public Imterest Counsel, Texas Commission on

Environmental Quality, Austin, Texas.

Laurencia N. Fascyiro, Attorney
Office of Legal Services, Litigation Division
Texas Commission on Environmental Quality
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Penalty Calculation Worksheet (PCW)

Poficy Revision 2 (Septernber 2002) ) PGW Revision October 30, 2008

d] "8-Sep-2009 :F

PCW! 16-0c-2608 |

ENT/FACILITY INFORMATION
Respondent|Albemarie Corporation.
Reg. Ent. Ref. No.[RN100218247 .

Facllity/Site Region!12-Houston

il

3
st

No. of Violations
Order Type|
Government/Non-ProfitiNo”
Enf. Coordinator

EC's Team|E

=m='1c:ase 1D No. 38347

Docket No.}{280S- 151o-A[R»E
Media Program(s}{Air-
Multi-Medial

Admin. Penalty § Limit Minimum| $0 Maximum | $10,000 |-

eyt

’ '—NK” $17,800
"L.’ 5%5“&@ e

$11,8868
S 50
2 “"””"i?’:ﬁl“ﬁ' né%wam St ‘§

Total EB Amounts

Approx. Cast of Compliance |
;;M;;—‘{ $28,543
: RS 78] FCE \-»:;;,. ncnol iR s 0

Reduges or enhances 2he Final Subtota{ by the mdlcated percenﬁge

$28,543
$29,543

$28,543
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€. 10-Sep-2009
19 A[bemarle Corpbratlon
0} 38347

:RN100218247 U . ,
: Air Lo T T
Nadia Hamegd : ‘ T ' :

2008-1515-AlR-E

EnlerNumberHere Ad}usf;
Wiitten NOVs wlth same or SImllar vnolatlons as those in the current enforcement acﬂon

NOVs | (number of NOVs meeting ariteria) 5%
- | Other written NOVs : 20% :
Any agreed final enforcement orders contammg a denial of liablllly (number of orders 1 20%
meeting criteria) . B - o
Orders ~ |Any adjudicated final enforcement orders, agreed final enforcement orders without demal' RS
of liabllity, or default orders of this state or the federal government, or any final. prohibitory|* * - 25%

emergency orders issued by the commission

" | Any non-adjudicated final court judgments or consent decrees containing a denial of fiability
e w " |of this state or the federal government (number of jucigemerits or consent decrees meéting}, .- 0.5; . { 0%
Jlédgméﬂtst criteria) SN PR
) n PR
ang consen JAny ad;udlcated final court judgments and default judgments, or non-adjudicated i nal courl O

D -
Sordey Jjudgments or consent decrees without a denial of liability, of this state or the federal 0%
L e :Jgovernment . ' .
Convictions. | Any criminal convictions of this state or the federal government (number of co_ilnts) ... 0D 0%
_ Emissions_| Chioric excessive emissions events (nutnber of events) .. D ] 0% !
Letters notifying the. execttive director of ari mtended audit conducted under the Texas . :
- {Environmental, Health, and Safety Audit inlege Act, 74th Legistature, 1995 (number af . 2 2%
-+ audits for which nofices were submitied) ' S
Aud‘ts - e aesiie  n s s A e L ;
| Disclosures of violations under tfie Téxas Envifarimental, Héalth, and Safety Audit Privilegef . 0 : o .
Act, 74th Legislature, 1895 (number of audits for which violations were disclosed) : °
: .7 ‘ e o - Pfléas'; EnlerYesonNo i
Environmental management systems in place for one year or more . No ] 0%
"|Valuntdry on-site compliance asssssments conducted by the executive director under & No B 0% i
Offier - special assistance program } ) L C ‘
. .| Patriicipation in a voluntary poliufion reduction program . . ) 0% i
SR Y 3 = :
b {Early complianice with, or offer of a product that meels future state or federal government|” - i)"/ :
% :

wn, oo 2 |@nVironmental requirements ) . e e e e

Adjustment Percenfage (Sabtotal 2) 68%

ety

Haks
R T b w:

R A
b fz@fﬁsﬁ L

S wn‘n{_ﬁ ;r":ﬂ%c?

/»-u .

[ Average Patommer. |

Gorr.lpﬁance ¥, ¢ jer 'lthOUt demal one
!;;iﬁt:;y i same or sitilar NOV, and ten nori-sirriilar NOV&: Perialty reductlon fortwic: Notlces of Audit. -

Total Aaf{ustmeanercentagé (Sl}bfofalsrz! 3, & 7)| _68%
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Vioiation Description]|

1€ enmg Da’:e 1o-> p-2009

DocketNo, 2006-1515-ARE - EECHE
Poiicy Revision 2 {September 2002) §
PCW Revision Cciober 30, 2008

Vioiation Number] 1
Ruie Cite(s) 30 Tex. Admin. Code §§116.115(c) and 122.143(4), 40 Code.of Federal Regulations §
80.18(c)(3)(M), Air'Permit No. 89A, Special Condition, ("ST") No. 4A, Alr Permit Ne. 3982, |
'8C No. 3, Alr Permlt No, 18114, SC Ne. 2, Federal Obperating Permit ('FOP"} Ne. 02285,
Special Terms and Conditions 1A and 8, and Tex. Health & Safety Code § 352.085(b)

Failed to maintain the minimum net heating value of 300 Brifish Thermal Usiits per”
_standard cubic feet per mmure ("BTUIscﬁn "} on t‘ial’E 3-D-1.: Specifically, from February

19 2008 Flare G-D-1 was operated fora toax penod 'of 9,689 noe-aﬂng hours of whlcn
2,244 hours (23 percent of'the tofal Une“atmg time). were below the minimum’ ne heaung
- vajue. During this time period no unau"monzed er‘ussxons from Flare G-D-1 were -

58

documem:e The iowest cardedn heating

BTU/scfm on A pnI 17

Ry
e
Release  Major Moderate . Minor
Actuall[ R

Potentiall

mark only one
with an x

Before NOV NOVm:DPRP/Sememen{Offer
EXTraoranary =T e

Ordinary]

N/A X- (mark with X) I
. The Responuent dges not meet the:good faif criteria for this :
Notes' A :

. -violation. ) :

Viclation Subtotal] 817,500

Estimated EB Amount| s 0.351] Violation Final Penaity Totall______ $29,400]

This violztion Final Assessed Penally (adjusted for E"ms) 528,400}
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2nt Albemarle O
No, 38347

" Bullidlngs

preciation
ng:{mmli:&"l‘?“"h"ﬂip‘r“—‘-~" . 415
nefime Cosis  EB Amount

ERElags

Other (a& noodad)

Engineerling/coristruction

- Land

Record Keeplng Systern
Training/Sampilng
Remediaflori/Disposal

. " Permit Costs
Other (as needed)

Notes for DELAYEDR cnéts

i o GRS

voide
Disposal

Personnel

Inspection/Reparting/Sampling

Supplies/equipment

Financia) Assurance {2}

‘ONE-TIME avoided costs [3]

Other{as needed)

Notes for AVOIDED casts

Appi'ox. Cost of Comglianse

__$50,600]

10,361




Dats' 10-5ep-2008 Docket-No: 2008-1515-AIR-E oW
Albemarle Corporation . Policy Revision 2 (September 2002)

38347 i ) PCW Revision October 20, 2008

. RN100218247
Alr

Viclation Number 2
Rule Cite(s)| 50 Tex, Admin. Code §§ 116.115(c) and 122.143(4),"Alr Permit Ne. 18114, SC No. 104,
FOP No., 02285, Specral Terms and Conditions 8, anu Tex. Heaith & Safery Ccue §
oo L '»‘332 085(b) 5

Failed tc malntain’ records Speclﬁmﬂy, the Respondent 'aried to p:ovrde and mamtaln the
Violation Description correct fist of equxpment componen’rs that'were excluded from the Leak Detectron and
: . Reparr mcmzormg progmm R

=

BasePenally] _  $10,000

Release
Actuall
Potentialfj

Moderate Miner

ST Percent ] 0%}

Percent 1%

-4 ebNumber of violafion days

mark only one

with-an x V‘xolarﬁon Base Penalty!E 3100

e
Extraordinary |l
Ordinary|

N/AJ.

T RetiE
Before NOV NOV to EDF R%’Seﬁlemem Offer
e T

Estimated EB Amount; S0 : . Vioigtion Final Penalty Tota})l 5143
This violation Final Assessed Penelty (ad)ustea forfimits)) = $143{ }
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Bulldings
Ofther {as fzadad)
Englneering/eonstruction
Land

Record Keeplng ‘Systom
Tealning/Sainpling
Remedlation/Bisposal
Pormit Costs

Othar {as naeded)

Notes for DELAYED costs

spo
Personnel

Inspaction/Reparting/Sampling -

Supplieslayulpment
Financlal Assurance [2]
ONE-TIME avoided costs [3]
’ Qther (as needed)

Notes for AVOIDED d6sts

Approx. Gostof Gonipliance

_5100-.

:30-Jui~2008 .

Ih's;éj .based on the date of the
ohs-were completed.

50

80

g0

$0

PN B

$100]

—
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Introduction

This document describes the policy of the Texas Commission on Environmental Quality (TCEQ) regarding
the computation and assessment of administrative penalties. Enforcement actions may result from serious
* or unresolved violations discovered during an investigation, or from information that concerns violations and
is gained from meetings related to permits. An investigation is a review or evaluation of information by the
executive director or executive director’s staff or agent regarding the compliance status of a site, and may take
the form of a site assessment, file or record review, compliance investigation, or other review or evaluation
of information. This document does not address when an enforcement action is initiated, but rather how
TCEQ staff are to evaluate violations for the purpose of recommending administrative penalties to the
commission. : .

This policy includes a description of how violations are evaluated in terms of harm and severity and how any
proposed penalties are determined. It includes a discussion of what adjustments may be made to the base
penalty amount after the review of case-specific information and information concerning the respondent.

Statutorv Authorizations

The commission has the authority to assess administrative penalties under a number of statutes located in the
Texas Water Code (TWC) and the Texas Health & Safety Code (THSC). These statutes include: TWC
Chapters 7,11, 12, 13, and 16; and THSC Chapters 341 and 371. These statutes provide the commission with
the authority to assess penalties and set forth the factors that the commission must consider in determining
the amoumt of penalty to assess (see chart below)

Statutorily Authorized Penalties

Program Statute/Chapter Administrative Civil
’ penalties, per penatlties, per
violation per day violation per day
Air Quality TWC/7 $0-10,000 $50-25,000
Edwards Aquifer ‘ TWC/7 ' 1 $0-10,000 $50-25,000 -
Industrial and TWC/7 $0-10,000 $50-25,000
Hazardous Waste :
Land over MSW TWC/7 : $0-10,000 $50-25,000
Landfills '
Medical Waste TWC/7 $0-10,000 $50-25,000
Municipal Solid Waste | TWC/7 $0-10,000 . " $50-25,000
Petroleum Storage TWC/7- $0-10,000 $50-25,000
Tank .
Radioactive Substances | TWC/7 : $0-10,000 $50-25,000
Subsurface Excavation | TWC/7 '$0—10;000 $50-25,000



Penalty Policy . Page2
Second Revision, Effective September 1, 2002 '

Toxic Chemical TWC/T $0-10,000 $50-25,000
Release Reporting
Underground Injection | TWC/7 ’ $0-10,000 $50-25,000
Control
Underground Water TWC/7 $0-10,000 $50-25,000
Waste Tires TWC/7 $0-10,000 1 $50-25,000
Water Quality TWC/7 | $0-10,000 $50-25,000
All Occupational TWC/7 -1 802,500 : $50-5,000
Licenses .
On-Site Sewage TWC ' $0-2,500 | §50-5,000
Disposal :
Used Oil TWC/7 $0-2,500 $50-5,000
Used Oil Filter | TH&éC/371, TWC/7 | $0-2,500 $100-500
Water Saving TWC/7 $0-2,500 , $50-5,000
Performance Standards . :
Weather Modification | TWC/7 - $0-2,500 $50-5,000 .
Water Rights TWC/11 $0-5,000 $0-5,000
Dam Safety TWC/12 NA $0-5,000
Public Water Utilities TWC/13 ' 0-8500 $160-5,000
Leveses . TWC/16 $0-1,000 $0-1,000
| Public Water Supply TH&SC/341 $50-1,000 $50-1,000

Computing the Base Peralty Amount

Violations will be broken into two types--those that harm or have the potential to harm the environment
and/or human health and those that are related to documentation. Because of this differentiation, the TCEQ
will have two separate penalty matrices - the Environmental/Property and Human Health Penalty Matrix and
the Programmatic Penalty Matrix.

In the Environmental/Property and Human Health Penalty Matrix, the base penalty amount for violations is
developed by first examining two factors: release and harm (damage). Release means the emission or
discharge of pollutants into the environment or a public drinking water system; the unauthorized diversion,
taking or storage of state water; or the unauthorized change of a flood elevation of 2 stream. A violation will
be evaluated to determine whether there has been a release and will be categorized as either an actual release
or 2 potential release. Actual is defined as "existing in fact or reality; not merely potential.” Potential is
-defined as "existing in possibility; capable of development into actuality.”
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The secotid factor to assess is the degree ¢ of harm (damage) that has affected or could have affected human
health, property associated with a water’ rlvht or construction of a levee: and/or envuomnental receptors
These two factors are incorporated into a penalty matrix from which the base penalty is détermined.

The commission will also evaluate the appropriate penalty based upon the size of the respondent’é site.
Where the EPA has designated "major" facilities/sources from "minor" facilities/sources, the agency will
utilize that distinction for the 1espondent’s sites. The definitions used for each prograin area are described
below. Individuals and operators are considered minor respondents unless otherwise noted. Anythmg not
explicitly covered in this section will be determinéd on a case-by—case basis.

- Major/IMinor Squrces

Air
- Major
1. Any stationary facility that isasource of non-hazardots airpoliutants which directly
* emits, or has the potential to emit, 100 tons per year or more of any air pollutant
. except in some non-attainment areas. In serious 0zone nonattainment counties the
threshold is 50 tons per year for volatile organic compouids (VOC) afid itrogen
oxides (NOx). In sevete ozone nonattainment cotinti es the ﬂw_resheld 13 25 fons-per
year for VOC and NOx.
2. For the hazardous air pollutants listed in the Federal Clean Air A%, a source that
: emnits or has the potent1a1 to emit 10 tons per year or more of a single pollutant or 25
tonis per year or more of any combination of pollutants
3. For purposes of the penalty policy, the respondent’s site is cons1dered major 1f any
. source atthe site iS major,.even if the violation(s) is not for thaf source. -
Minot: Pefined as any non=major source. - Co e
- Bdwards Aquifer

Major: A construction project disturbing 5 acres or greater.
Minor: A construction pro_]ect disturbing less than 5 gcres.
Industrial and Hazardous Waste

Major:: A generator of more than 12,000 kg of hazardous waste on an annual bas1s.
Commercial industrial facilities are majors. .

Minor; A generator of 12-,000 kg or less of hazardous waste on an annual basis. 7
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Levees

Major: Levee or other improvement constructed in the 100 year floodway designed for flood
protection for a 100 year flood or greater.

Minor: Levee or other improvement constructed in the 100 year floodway designed for ﬂood '
protection for less than a 100 year flood.

Municipal Solid Waste

Major: A municipal solid waste landfill acceptmg more than 20 tons of municipal solid waste
disposed of daily, based on an annual average.

Minor: A mumc:1pa1 solid waste landnll accepting less than 20 tons of mumc1pa1 solid waste

. disposed of daily, based on an annual average.

Petroleum Storage Ta.nk

Major: An underground storage tank fac1l1ty that has a monthly throughput of more than
50,000 gallons.

Minor: An underground storage tank facﬂxty that has a monthly throughput of less than
50,000 gallons. ‘

Public Water Supply

Maj or: A retail public utility serving more than 1,100 total connections.

Minor: A retajl public utility seriring 1,100 or fewer total connections. In addition, non-retail -

- public water supply entities will be classified as minor uniess specific circumstances exist

that would cause them to be classified as majors.

Radjoactive Waste 4

All facilities will be considered majors.

Underground Injection Control

All Class I and Class T facilities will be considered majors. Class V facilities will be
determined on a site-specific evaluation. A

Waste Tires

Major: A facility with greater than 500 tires.

Minor: A facility with less than dr equal to 500 tires.
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Water Quality (inciuding Concentrated Animal Feeding Operations (CAFO))

Major: Municipal facilities with a daily. average flow of 1 million gallors per day or greater
- are considered major facilities. Industrial/CAFO facilities are classified as major or minor
facilities using a point scale used by EPA Region 6. The TCEQ Water Quality Division uses
EPA Region. 6's classification schedule to determine if a facility is defined-as major or minor.

All water quality permittees are designated as major or minor,

Minor: Municipal facilities with a daily average flow less than 1.million gallons per day.
Industrial/CAFO faoﬂltles are ClaSSIﬁed upon perm1tt1ng as major or minor as described

above.
‘Water Rights
Major: A water right of greater-than 5,000 acresfect; *

Minor: A water right of less than or equal to 5,000 acre-feet.

Envxronmental/l’roperty and Human Health Matrxx o

1 25% /'10%

| Major Harm I\/foﬂerate I—Tarrn M.‘.n"l H

Majdr/Mmor MaJor/Mmo: | | Major/Minor

Responderits Respondents { Respondents

Actual release 100% / 50% 50% / 25% 25%/10%
Potential release | 50% /25% ' 10% /5%

Harm is 'c'a‘::eg"‘c'rizéd as major, moderate, or mitior. Definitions for é4ch catégory of harm dre provided below.
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Categories of Harm

Actual Release

Potential Release

Major Harm

Human health or the environment has
been exposed to pollutants which
exceed levels that are protective of
human heaith or environmental
receptors as a result of the violation.
Unauthorized diversion, taking, or
storage of state water or an '
unauthorized change in flood elevation
of a stream which deprives others of
water, severely affects aquatic life, or
results in a safety hazard, property -
damage, or economic loss.

Human health or the environment will or

| could be exposed to pollutants which

would exceed levels that are protective
of human health or environmental
receptors as a result of the violation.
Potential for unauthorized diversion,
taking, or storage of state water or an
unauthorized change in flood elevation
of a stream which would deprive others
of water, severely affect aquatic life or
result in a safety hazard, property
damage, or economic loss.

Moderate -
Harm

Human health or the environment has
been exposed to significant amounts of

| pollutants which do not exceed levels

that are protective of human health or
environmental receptors as a result of
the violation. ‘
Unauthorized diversion, taking, or
storage of a significant amount of state
water or a significant unauthorized
change in flood elevation of a stream
which does not detrimentally affect
aquatic life or result in a safety hazard,
property damage, or economic loss.

Human health or the environment will or
could be exposed to significant amounts
of pollutants which would not exceed
levels that are protective of human
health or environmental receptors as a
result of the violation.

Potential for unauthorized diversion,
taking, or storage of a significant amount
of state water or a significant
unauthorized change in flood elevation
of a stream which would not
detrimentally affect aquatic life or result
in a safety hazard, property damage, or
economic loss. '

Minor Harm

Human health or the environment has
been exposed to insignificant amounts
of pollutants which do not exceed
levels that are protective of human
health or environmental receptors as a
result of the violation.

Unauthorized diversion, taking, or
storage of an insignificant amount of
state water or an insignificant
unauthorized change in flood elevation
of a stream which does not
detrimentally affect aquatic life or
result in a safety hazard, property
damage, or economic loss.

Human health or the environment will or
could be exposed to insignificant
amounts of pollutants which would not
exceed levels that are protective of
human health or environmental receptors
as a result of the violation. '
Potential for unauthorized diversion,
taking, or storage of an insignificant
amount of state water or an insignificant
unauthorized change in flood elevation
of a stream which would not
detrimentally affect aquatic life or result
in a safety hazard, property damage, or
economic loss.
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The following discussion is to assist in the practical application of the Environmental, Property and Human
Health Penalty Matrix. Release of “significant” and “msrg:mﬁoant” amounts of pollutants is defined in terms
of the degree of impact-on: affected resourdes. s

Assessment of Impact on Affected Resources

If sampling data are available and coiresponding regiilatory standards are applicdble, an assessment of the
impact should be based, at least in part, on such data and corresponding standards.

In the absence of such data ard/or ‘staridards, the degree of impact should be evaluated in terms of the
observed and documented effects the release has on the resource. Where both data and observed effects are
available, both should be giver due consideration il assessing impact. For releases where neither data nor
direct observation are available, the degree of impact must be evaluated in light of sc1ent1fic knowledge 6f
the expected effects of such a release.!

Definitions®
° Anaffected resotircs is human health, economic activity, normal use or &iij oyment of’ property and/or
 other environmental resoutces (.., air quality, public or pnvately-owned water or land) that have

been adversely 1mpaoted by a pollutant release v

o A release of a s1gn1ﬁcant amount of pollutanits is a release of poliutants in types or quantities that
- results i ina loss of most or all of the quantity and/or quality of the affected resource(s).

. * A rélease of an ihsignificant amount of pollutants is a release of pollutants in types or quantities that
results in little or no loss of the quantity and/or quality of the affected resource(s).

Assessing Whetll‘cér“ a Release AmountTs Signlﬁcant or Insignificanit
. Consider the release and the affected resource in light of the questions below.

s . Thisisnota cheokhst or decrsmn tree. The individual questrons are not: Welghted, and must be
~ considered as a Whole . .

1 For example, VOC emissions are known to contribute to ozone formation, but cause no
observable immediate 1mpaots A spill of liquid mercury may not contaminate soil or water, but is
presumed to partially vaporize into the amblent air, Where it may be harmful if inhaled.

2 These definitions do not dzrectly address pollutant concentrations or protective levels. As
noted in the section Distinguishing Major Harm from Moderate or Minor Harm; if a release of a
significant amount of pollutants causes pollutant concentration(s) to exceed levels that are protective of
human health or environmental receptors, the release falls into the major harm category.
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(1) The Released Poliutant

Questions to Ask Factors to Consider

What was released? Consider the available information about the substance’s toxicity or other
qualities that could adversely impact the affected resource. The greater the
released material’s toxicity, the more likely that a release will be a

“significant amount.”
How much was Was the substance released in a quantity sufﬁc1ent to cause the adverse
released? effects associated with it? The larger the quantity released, the more likely

that the release will be a “significant amount.”

(2) The Affected Resource
Questions to Ask Factors to Consider

What was the affected | Consider the definition of an affected resource. Was human health or
resource? | economic activity adversely impacted? If so, what and how? Were normal '
‘ use or enjoyment of property and/or environmental resources adversely
impacted? If so, what and how?

How adversely was - Consider the sensitivity, value and/or usability of the affected resource, and
the affected resource | any data or scientific knowledge that assesses the actual or expected impact
impacted? " | of the release. The more sensitive, valuable and/or usable the resource, the .

more likely that a release that impacts the resource will be considered a
“significant amount.”

Disﬁnglishing Meajor Harm from Moderate or Minor Harm

For the release (or potential release) of pollutants to be considered major, the pollutant must be present in
concentrations that exceed levels that are protective of human health or environmental receptors, and the
~ pollutant must be present in significant amounts as defined in this guidance document.

The following table summarizes the criteria for Major, Moderate and Minor harm.

Harm significant amounts of | exceeds levels that are
pollutants™ protective
Major Yes Yes
Moderate Yes No
Miner No No

* “significant amount” as defined in the definitions

In the Programmatic Penalty Matrix, violations will be categorized as major, moderate, or minor, based
upon the degree of noncompliance. Programmatic violations include, for example, a failure to submitreports,
a failure to maintain records, or a failure to obtain a permit or other authorization.
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Programmatic. Penaltv Matrix

Major - S Moderate o Mmor, L
Ma _]or/Mmor Respondent : Ma;or/Mmor Respondent Major/Mmor Respondent
25% / 10% o o 10%/5% I 1%/ 1%

In the context of the penalty matrix, prograinmatic major means that all or almost all (greater than 70 percent)
of a rule of permit requirement is not met, programmatic moderate means that much (30 to 70 percent) of a
rule or permit requirement is not met, and programmatic minor means that most, but not all (at least 70
percent), -of a rule or permit requirement is met. .One exception to the use of this matrix is that the
falsification of records will be assessed at 100 percent of the statutory maximum penalty.

* Calculation: Eachviolation included in the enforcement action will be evaluated and categorized as actual
release; potential release, or progtammatic and then as major, moderate, orminor. The appropriate percentage
(see the matrices above) will be multiplied by the highest penalty améunt allowed by the applicable statute
(see discussion in "Statutory Authorizations™) to determineé the penalty amount for each specific violation.
The total of all the violation pefialty, calculations will be the base penalty amouit.

Exception regardmcr rock crushers and conerete batch plants: TEX. WATER CODE § 5.5145 (b) states, “The
amount of the penalty for operating a rock crusher or a conerete batch plant that'performs wet baiching; dry '
batching, or central mixing, that is requ1red to obtain a permrc under Section 382. 0518, Health and Safety
Code, and thams..operatmg Wlthout the required penmt is $10,000.. Each. day that a continuing violation
occurs is a separate violation.” Under these cucumstances, the reqmred statutory limit of $10,000 will be
utilized for every day of the unauthorized activity.

Determinino the Number of Violation Events

' The number of violation events that will be assessed a penalty depends on the number of times the violation
is observed, the specific requirement violated, the duration of the violation, and other case mformatmn

Certain violations will typically be considered discrete events For these violations, one penalty event will

be assessed for every documented observation.” Discréte violations afe sifuations that are observed and

documented during an investigation - a discrete interval in time:- These violations involve practices or actions

that do not occur continuously. If they recur, they do so in individual instances that are separate in time.

Examples of violations that would be discrete events are the failure to submit annual reports, the failure to

collect or report monitoring data, the failure to perform a hazardous waste determination where required, and -
the failure to show a certificate of self-certification prior to accepting a fuel drop. For discretely occurring

violations, one penalty event will be assessed for every documented observation of the noncompliance (for

example for eaeh sample analys1s documenting a violation).

Other v1olat10ns are con31d°red to be c¢onfinuing. These vidlations éie ot constrained by documented
-observations of the noncompliatice. Examples of violations that would be considered to be continuing are
the exceeding of permitted discharge or emission limits, groundwater contamination, unauthorized
discharges/releases, endangerment, the commingling of good and bad water in a public water supply,
operating without a réquired permfc and other sueh violations. For contmumg violations, the number of
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events will be linked to the level of impact of the violation by considering the violation as if it recurred with -
the frequency shown in the chart below:

Continuing Violations
Harm or Severity Number of Events
‘Actual Releases Major - | Upto daily
. Moderate ) -Up to monthly
Minor Up to quarterly
Potential Releases Major - B .' Up to monthly'
‘Moderate : Up to quarterly
Minor ‘Single event
Pfogrammatic ~ | Major : Up to daily .
Moderate ‘ Up to quarterly -
Minor ' Single event

The duration of events concerning continuous violations, for the purposes of preparing an enforcement action,
may begin with the initial date of noncompliance with a requirement, rule, or permlt and extend up to the time
that the enforcement documents are prepared. :

In practice, continuous violations will be assessed beginning with the documented date of noncompliance
(i-e., sample results, record review) or the date that the respondent “should have known,” whichever is
appropnate as the beginning point. The respondent is always considered knowledveable of permit
conditions. :

‘The date the respondent returned to compliance or the enforcement screening date, whichever is appropriate,
will be the endpoint for the assessed events. Utilizing this date will assure that no one will be impacted by
the order in which cases are prioritized within the agency. '

The duration of events will be revised, as appropriate, to reflect extended noncompliance when cases fail to
settle expeditiously and/or prior to referral to the State Office of Administrative Hearings. Note: Discrete
violations are notrevised because they are considered single events.

To determine the number of events, divide the appropriate time frame into the duration of the violation. For
this determination, any part of a day equals a “day;” any part of a month equals a “month;” any part of a
quarter equals a “quarter.” For example an actual minor that is assessed as a quarterly event will have 5
quarters for a violation that continued for 13 months.
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Calculation: Multiply:the base pepalty:amount by the. number: of penalty events determined for the violation
being considered. Do this step for each violation included in the enforcement action: Total the base penalty
amounts to obtain subtotal 1. :

Evaluating Adjustments to the Penaltv Amount o

Any adJustments tothe penalty amounts W111 be made after abase penalty multiplied by the number of events
is established for all violations included in the enforcement action. Adjustments to the penalty amount may
be made based upon the following factors relating to the respondent: . :

compliance history
répeat violator , ,

-+ culpability - e
good-faith effort fo comply -
economic benefit gained throvgh noncompliance
compliance history classification
other factors as justice may require

Compliance History L ' U o nEmLLvy

Staff will develop comphance hlstory on the respondent utilizitig the format found in 30 TEX. ADMIN. CODE
§ 60.1, no matter what program area is under consideration i in the énforcement action. Based upon the
comphance ‘history, staff will determine the penalty enhancement for the site,mobile wnit, or.individual who
isrequired to be registered, certified, orlicensed by TCEQ priorto performing certain activities, by evaluating
the huinbér of éach of the components anid fotaling the percentage adjustments, Ifthe total is [8ss than zero,
thien the penalty enhancement will default to zéro. The percentage adJustment for each type of component
is specified in the following table:

Comphance Hlstory Enhancement For the Site, Under Enforcement

| Component Percentage Plus or miinus
- Adjustment Adjustment?
Writfeh NOVS with sariié or sitiilar-violations as those'iry | 5% for eaeh NOV | phis: < ©+0 <
the current enforcement action R
Other written NOVS _ 2% for each NOV plus
| Any agreed final enforcement orders contamlng a demal 20% for each order plus
of liability o B o _
Any adjudicated final enforcement orders, agreed final 25% for each order - | plus
'| enforcement orders without a dérial of liability, or default : IR :
orders of this stafe or the federd] government, orany final
‘prohibitory emergenty otders issued by thé coimmission * | _
Any non-adjudicated final court judgments or consent :' 30% for each court 151ué
decrees containing a denial of liability of this state or the | judgment and
federal governiment consent decree
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Any adjudicated final court judgments and default 35% for each court | plus
judgments, or non-adjudicated final court judgments or judgment and

consent decrees without a denial of liability, of this state consent decree
or the federal government

Any criminal convictions of this state or the federal 50% for each count { plus
government -
Final enforcement orders, court judgments, and criminal N/A N/A

convictions relating to violations of environmental laws - of
other states '

Chronic excessive emissions events 25% for each event | plus

Letters notifying the executive director of an intended 1% for each andit minus
audit conducted under the Texas Environmental, Health, '
and Safety Audit Privilege Act, 74th Legislature, 1995

Disclosures of violations under the Texas Environmental, | 2% for each audit minus
Health, and Safety Audit Privilege Act, 74th Legislature, | for which violations

1995 ' are disclosed

Environmental management systems in place for one year | 10% minus
or more '

Voluntary on-site compliance assessments conducted by 10% .- minus
the executive director under a special assistance program

Participation in a voluntary pollutién reduction program | 5% minus
Early compliance with, or offer of a product that meets 5% _ ‘minus
future state or federal government environmental

requirements

Calculation: Muitiply subtotal 1 by the total percentage adjustment to obtain subtotal 2.

Repeat Violator

When a respondent is designated as a repeat violator at the site which is under enforcement, then the
recommended administrative penalty for the case will be enhanced by 25 percent. Repeat violator designation
will be determined according to 30 TEX. ADMIN. CODE § 60.2(d).

Calculation: Multiplj subtotal 1 by 25 percent or O percent to obtain subtotal 3.

Culpability

In assessing culpability, staff will determine whether the respondent could have reasonably anticipated and

_ avoided the violation(s). This determination will be made on a site-specific basis and will examine a five-year
history (the five-year period preceding the date of initiating an enforcement action with an injtial settlement
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offer or the ﬁlmg date of an.Executive Director’s Prehmxnary Report (EDPR), whlchever oceurs first).
Culpability will be: determmed for mobile units, and for individials for fhiose Who aré requlred to be
registered, certified; or hcensed by TCEQ prior to performing certaifi activities; rather ’rhan a site-spédific
basis. Staff will determine whether documeéntation that indicates culpability exists {&.g., contractor notes;
agency letters; respondent notes; investigations at other locations [for mobile units and for individuals who
are required to be registered, certlﬁed or licensed by TCEQ prlor o performmg certain act1v1t1es])

If culpability exists, then 25 percent will be added to the penalty amount; otherwise, nothing Will be added
to the penalty amount. ‘

Note Other forms of culpability, such asnotices of V1olat10n (NOVs) and orders, are included in compliance
history.

Calculation: Multiply subtotal 1 by 25 percent or 0 percent as appropriate to obtain subtotal 4.
Good-Falth Effort to Comply

In assessing good-faith efforts to comply, staff will consider the respondent‘s efforts to return the sité to
complete compliance with all applicable rules.and regulationis cited in the enforcement action. Thus; atiy
reduction will be applied to all violations and events. The analysis of good-faith efforts involves two factors:
the timeliness of the:respondent's action(s) and the quality of that action(s). Accordingly, the respondent will
be given credit for tlmehness quality, of both. ‘

' Timeliness is deﬁned by the pomt when the respondent eompleted act1on to correct the Vlola‘uons The
following are the two scenarios that will be considered: ‘ : B

° Corrective actions are completed before there is an executive director's preliminary report (EDPR)

or an initial seitlement offer, but the actions are complet’ed after the issuance of an NOV.
s Corrective actions are completed as soom as v1olat1ons are identified and before the i issuance of an
NOV. . B

Quality is defined as the degree to which the responderit took action. The two categories of quality are
extraordinary and ordinary. Extraordinary is defined as actiph taken by the respondent-which goes beyond
what would be expected under the rules. Ordinary is defined as action taken by the respondent to correct the
violations as expected under the rules. Good-faith effort will not be considered for cases involving oty
discrete violations as deﬁned by this poIioy

The foIlowmg matrix describes how much of areduction will be given for good-fmth efforts. The maximum
reduction is 50 percent. Good faith efforts will only be considered if therespondent has achieved comphance
with applicable rules and regulations cited in the enforcement action.
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Percentage Reductions for Timeliness

Quality of Action Action Before NOV - Action Between NOV &

EDPR/Settlement Offer
Extraordinary 50% 25%
Ordinary 25% \ 10%

- Calculation: Multiply subtotal 1 by the appropriate good-faith percentage reduction to obtain subtotal 5.
Economic Benefit

Economic benefit is defined as monetary gain derived from a failure to comply with TCEQ rules or
regulations. Economic benefit may include any or all of the following: (1) the return a respondent can earn
by delaying the capital costs of pollution control equipment; (2) the return a respondent can earn by delaying
a one-time expenditure; and (3) the return a respondent can earn by avoiding periodic costs.

To determine whether a respondent has gained an economic benefit (during the alleged violation period), staff
must evaluate the following issues for each v1olat10n

L. Did the respondent avoid or delay capital outlay for item(s) specifically required by a permit orrule
that is applicable to the facility or unit in question?

2. Did the respondent gain any interest by avoiding or delaying cap1ta1 outlay for 1tem(s) specifically -
required by a permit or rule that is applicable to the facility or unit in question?

3. Did the respondent gain an economic advantage over its competitors?

4. Did the respondent avoid or delay disposal, maintenance, and/or operating costs‘7

5. Did the respondent receive increased revenue due to noncompliance? - :

6. Did the respondent avoid the purchase of financial assurance for item(s) specifically required by a

permit or rule that is applicable to the facility or unit in question?

If the answer is "yes" to any of the above questions, then staff will estimate the overall economic benefit
gained. Only capital expenditures, one-time nondepreciable expenditures, periodic costs, and i interest gamed '
will be evaluated in the calculation of economic benefit.

Capital expenditures will include all depreciable investment outlays necessary to achieve compliance with
the environmental regulation or permit. Depreciable capital investments are usually made for things that wear
out, such as buildings, equipment, or other long-lived assets. Typical environmental capital investments
include groundwater monitoring wells, stack scrubbers, and wastewater treatment systems.

One-time nondepreciable expenditures include delayed costs the respondent should have made earlier (to
prevent the violations) which need only be made once and are not depreciable (i.e., do not wear out). Such
an expenditure could be purchasing land, setting up a record-keeping system, removing illegal discharges of
dredged and fill material, disposing of soil from a hazardous waste site, or providing initial training to
employees. '

Periodic costs are recurring costs associated with operating and maintaining the required pollution control
equipment..
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Once the economic benefit has been estimated and totaled for all violations included in the enforcement
actions, it should be compared t6 the followmg critetia, arid the penalty amount will be increased accordingly.
'The economic. adJustment factor will be capped 80 the adjustment arhount does ot exceed the economic
benefit gamed '

. Economic Benefit Matrix
% Adjustment " Dollar Range of Benefit
None : Less than $15,000
50% Equal to or greater than $15,000

Calculation: Determine the estimate of the economic benefit of each violation included in the enforcement
action, add all the economic benefit totals, then déterimine the range that the sstimate fits for each violation,.
‘and multiply the associated percentage, based upon culpab1hty, by the base penalty amountto obtam subtotal

Compliance History Classification. .
The administrative penalty will be modified, based upon the classification ofthe person who is the respondent

_in the enforcement action, as.specified in the following matrix. Compliance history cla351ﬁcat10n of the
'respondent W111 be determmed accordmc to 30 TEX. ADM]N CODE. § 60.2(f).

Comphance History Classnﬁcatlon Adjustment

4 Respondent’s Classification o Percentaoe Adjustment o
.| High Performer - ) -10% , )
lAverage Performer o R T (no adjustment)

Poor Performer -~ o 1 10% o

Calculation: Multiply subtotal 1 times the appropriate percentage fo 6btain subtotal 7.

A final subtotal is deterinined by adding subtotal 1, subtotal 2, subtotal 3, subtotal 4, and subtotal 6,
subtractmg subtotal 5, and adding or subtracting, as appropnate, subtotal 7.

Other Factors That Justice May Require

The staff may recommend adjustment of the penalty amount, oha case-by-case basis, upon a consideration
of factors unique to the situation. .This adjustment may result in an increasé or decrease of the penalty
amount. - L o : :

A downward adjustment due to "other factors that justice may require" may be appropnate .v‘vhenb for
example, the TCEQ is notified of the violation(s) by the respondent. If the not1ﬁcat10n is not reqmred by
statute, perinit, or rule staff may recommiend a -dowirward adjustment. . :
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A downward adjustment due to “other factors that justice: may require” may be appropriate when, for
example, a respondent has purchased a noncompliant water or wastewater facility as part of regionalization
of service. Normally, respondents inherit the compliance history of purchased facilities but there may be
circumstances where the resulting penalty does not reflect the efforts of the new provider and staff may .
recommend a downward adjustment. ‘ -

An upward adjustment due to “other factors that justice may require” may be appropriate when, for example,
arespondent who owns a station that conducts state inspections issued a motor vehicle inspection certificate
for a motor vehicle without conducting all emission tests. If it is determined that the failure to conduct
- required emission testing was intentional, staff may recommend an upward adjustment.

Calculaﬁon:rMultiply the final subtotal by the recommended percentage to obtain the final penélty amount.

Adjusted Total Penalﬁ Amount Recommendation

The ﬁﬁal penalty amount will be checked against the minimum and maximum penalty amounts allowed by
. statute per violation per day in order to obtain the final assessed penalty. :







