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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 


 
 


 
 
 
 
 
 


AN ORDER 
APPROVING THE APPLICATION OF EAST CEDAR CREEK 


FRESH WATER SUPPLY DISTRICT  
SOAH DOCKET NO. 582-10-1868 


TCEQ DOCKET NO. 2009-1865-UCR 
 


 On _______________________, the Texas Commission on Environmental Quality (TCEQ 


or Commission) considered the application of the East Cedar Creek Fresh Water Supply District, 


Certificate of Convenience and Necessity (CCN) No. 11682, to acquire facilities and transfer a 


portion of CCN No. 11206 from the City of Mabank and to amend its existing CCN No. 11682 


located in Henderson County, Texas.  Administrative Law Judge Katherine L. Smith of the State 


Office of Administrative Hearings (SOAH) presented a Proposal for Decision (PFD) recommending 


that the Commission approve the application.  After considering the PFD, the Commission adopts 


the following Findings of Fact and Conclusions of Law: 


 


I.  FINDINGS OF FACT 


 


PROCEDURAL HISTORY 
 
1. On July 3. 2009, East Cedar Creek Fresh Water Supply District (East Cedar Creek) and the 


City of Mabank (Mabank) filed an application at the Texas Commission on Environmental 


Quality (TCEQ or Commission) for approval of the sale of a portion of Mabank’s water 


distribution system and the transfer of that portion of Mabank’s certificate of convenience 
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and necessity (CCN) located in Gun Barrel City (Gun Barrel), Henderson County, to East 


Cedar Creek.  


  


2. Notice of the application was mailed on September 15, 2009, to neighboring utilities, 


landowners, customers, and other affected parties. 


 


3. Additionally, that same notice was published in The Monitor, a newspaper regularly 


published and generally circulated in Henderson County, on September 6 and 10, 2009. 


  


4. After requests for hearing were filed, the Chief Clerk referred this case to the SOAH on 


November 20, 2009, for a hearing. 


 


5. Administrative Law Judge (ALJ) Katherine L. Smith held a preliminary hearing on the 


application on February 8, 2010.  Notice of that preliminary hearing was mailed on 


January 4, 2010, to all parties who had requested a hearing on the application. 


 


6. At the preliminary hearing, the following were admitted as parties:  East Cedar Creek 


(represented by Mark Zeppa); Mabank (represented by Bill Dugat); Gun Barrel (represented 


by Skip Newsome); and the Executive Director (ED) of the Commission (represented by 


Brian MacLeod, staff attorney).  The Commission’s Public Interest Counsel did not 


participate. 


 


7. The hearing on the merits was held on January 13 and 14, 2010.  The record closed on 


September 24, 2010, with the filing of written closing arguments and responses thereto, and a 


clarification of the cited record. 
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BACKGROUND FACTS 


 


8. East Cedar Creek is a statutory municipal utility district, and Mabank is a general law 


municipality. 


 


9. Mabank currently provides water utility service to approximately 900 customers in Gun 


Barrel.  East Cedar Creek currently provides water utility service to more than 50% of the 


residential connections in Gun Barrel.  East Cedar Creek also provides all of Gun Barrel’s 


sewer utility service.    


 


NEED FOR SERVICE IN THE PROPOSED AREA 


 


10. Mabank provides adequate service to its current customers 


 


11. Mabank has not failed to comply with a Commission order. 


 


12. Mabank is developing water capacity shortages in its water system.  Mabank’s required 


capacity is currently over 85% of its provided capacity.  Because it has reached 85% of its 


capacity, it has to submit to the ED a report detailing how it will provide for more service. 


 


13. Mabank wishes to sell the portion of its service area in Gun Barrel to East Cedar Creek to 


free up capacity and to provide for future needs.  Otherwise Mabank will have to expand its 


capacity at the cost of $8 million.   


 


IMPACT ON EAST CEDAR CREEK AND ITS ABILITY TO PROVIDE ADEQUATE SERVICE 


 


14. East Cedar Creek has provided service to thousands of customers for more than 30 years.  It 


has the largest CCN in Henderson County.  It has long-term water supply contracts with the 


Tarrant County Regional Water Authority and the City of Trinidad. 
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15. East Cedar Creek has 13 trained employees, including the appropriate number of licensed 


operators.  Bill Goheen, its General Manager, has more than 25 years experience in the water 


utility business. 


 


16. The infrastructure needed to transport water from its Brookshire water treatment plant to the 


Gun Barrel service area is in place and only needs to be interconnected to Mabank’s 


distribution lines.   


 


17. East Cedar Creek’s water system received a waiver in December 23, 1993, to maintain a 


supply capacity of 0.45 gallons per minute (gpm) per connection rather the 6.0 gpm per 


connection because the communities it serves are lakeside communities.  The 0.45 gpm per 


connection is still in place because customer demand has not exceeded the demand level set 


by the Commission. 


 


18. The evidence does not show that East Cedar Creek needs a water production capacity of 6.0 


gpm to serve its existing customers and those it would acquire from Mabank if the 


application is approved.   


 


19. East Cedar Creek’s raw water pump station can pump up to 3 million gallons per day (mgd). 


Although a portion of the Brookshire plant is currently off-line while one clarifier and two 


filters are being refurbished, when the filter refurbishment is completed by the end of this 


year, the full 3 mgd will be restored.  Subsequent work on the clarifier refurbishment and the 


addition of a new raw water intake pump will increase the treatment capacity to 4.0 mgd by 


2012. 


 


20.   Adding 900 Gun Barrel customers to East Cedar Creek’s 3,706 current customers equals 


4,606 customers to be served by the Brookshire plant.  When one multiplies that number by 


East Cedar Creek’s approved capacity of 0.45 gpm per connection that equals 2,072.7 gpm to 


serve 4,606 customers.  2,072.7 gpm is equal to 2.98 mgd, which is less than the 4.0 mgd that 
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will be available in 2012.  4.0 mgd is also enough to meet the 0.6 gpm per connection 


requirement.   


 


21. East Cedar Creek has sufficient capacity to serve the 900 Gun Barrel customers currently 


being served by Mabank. 


 


22. In 2006, the Commission issued an Enforcement Order after determining that East Cedar 


Creek’s treatment and disinfection process resulted in too many disinfection by-products so 


that it was non-compliant with the Commission’s rule for Haloacetic Acid (HAA5’s).   


 


23. Since then, East Cedar Creek’s operators and management teams have entered into an 18-


month, Commission and Environmental Protection Agency (EPA) performance based 


training program to address disinfection by-product reduction.  It has been collaborating with 


the EPA and the Commission to resolve the problem, including the use of new coagulants, 


which have been working.  East Cedar Creek has adequately addressed its purported 


deficiencies. 


 


24. East Cedar Creek has had violations noted by the Commission’s regional staff at East Cedar 


Creek’s Brookshire and McCay water treatment plants, resulting in a number of Commission 


inspection reports since 2001.   


 


25. Commission regional staff visited the Brookshire system on November 30, 2009, noting 


several alleged violations.  The violations mainly concerned maintenance and housekeeping 


issues.  On January 25, 2010, East Cedar Creek submitted a compliance plan, which meets 


the Commission’s requirements.  
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IMPACT ON LANDOWNERS 


 


26. No evidence was presented establishing that landowners will be adversely affected by the 


transfer of water service from Mabank to East Cedar Creek. 


 


27. The customers will benefit from service improvements.  Looped water mains resulting from 


the transfer will enhance water pressure and reduce water quality risks associated with dead-


end water mains.  Interconnection of the East Cedar Creek and Mabank systems will provide 


East Cedar Creek with a temporary supply of water from Mabank in the event of an 


emergency.  


 


IMPACT ON OTHER UTILITIES 


 


28. Mabank will be positively affected by the transfer to East Cedar Creek because Mabank will 


not need to spend $8 million to expand its capacity. 


 


FEASIBILITY OF OBTAINING SERVICE FROM AN ADJACENT RETAIL PUBLIC UTILITY 


 


29. Besides Mabank, East Cedar Creek is the only existing retail public utility in the area that 


provides water service. 


 


30. Gun Barrel has never owned or operated a public water system.  Although it has recently 


expressed an interest in buying Mabank’s system, it has not made a written offer to purchase 


the assets and CCN.  It has filed no CCN application with the Commission.  And it has made 


no contract for obtaining a long-term supply of Commission-approved water.   


 


31. The transfer of the service territory to East Cedar Creek promotes the state policy of 


regionalizing water.   
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FINANCIAL CAPABILITY 


 


32. East Cedar Creek obtained approval from the Texas Water Development Board (TWBD) for 


a $1.475 million loan to finance the transfer and to make anticipated improvements to serve 


the transferred area.   


 


33. East Cedar Creek has a reserve fund of over $1 million and 130 days of working cash on 


hand. 


 


34. East Cedar Creek has a bond rating of A-, which is a good rating for a municipal utility 


district.  With the purchase of bond insurance, it can acquire debt at the interest rates 


associated with an AAA rating.  Given its bond rating and bond insurance, it can access 


capital at low costs.   


 


35. East Cedar Creek’s debt service coverage is more than required to pay its debt service.  


 


36. East Cedar Creek has the sustainable financial health to provide for the service requested in 


its application. 


 


ENVIRONMENTAL INTEGRITY AND THE EFFECT ON THE LAND 


 


37. Because the transaction involves the transfer of an existing system, no extensive construction 


will adversely affect the environmental integrity of the land. 


 


LOWERING CONSUMER COSTS 


 


38. Mabank’s rates are higher than East Cedar Creek’s.   
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39. Mabank is currently charging a $29 base rate for a standard residential connection with a 


gallonage charge of $3.70 per 1000 gallons for the first 10,000 gallons, $4.25 for the next 


10,000 gallons, and $4.50 for more than 20,000 gallons.  Initially, East Cedar Creek intends 


to charge the $29 base rate with a gallonage charge of $3.25 per 1,000 gallons for all levels 


of consumption.  After the first year, East Cedar intends to reduce the transferred customers’ 


water rates to the lower rates that it charges its current customers, that is, a base rate of 


$17.26 with a gallonage charge of $3.25-$3.50 per 1000 gallons for the first 10,000 gallons 


and $3.50 for more than 10,000 gallons.   


 


40. Although East Cedar Creek will charge higher initial connection or tap fees, that is, $2,027 


for a standard residential 5/8 inch meter, rather than the $1,702 that Mabank charges, the 


increased charge will not apply to existing customers, but new ones.   


 


41. East Cedar Creek will benefit by the increase in its customer base, providing economies of 


scale, which will lower costs on a per customer basis.   


 


FIRE FLOW 


 


42. Because a CCN is not required to provide fire flow, it is not a factor in determining whether 


to grant or amend a CCN.   


 


II.  CONCLUSIONS OF LAW 


 


1. Based on the above Findings of Fact, notice of the application was sent to affected persons as 


required by Water Code § 13.246 and 30 TEX. ADMIN. CODE (TAC) § 291.112(c). 


 


2. Based on the above Findings of Fact, notice of the hearing was provided as required by 


TEXAS GOVERNMENT CODE (Gov’t Code) § 2001.051 and 2001.052. 


 







 
 9 


3. The Texas Water Code and the Commission’s rules set forth the standards for transferring a 


portion of a CCN between retail utilities. 


 


4. East Cedar Creek and Mabank filed the transfer application under section 13.301 of the 


Texas Water Code. 


 


5. Under section 13.301(b), the Commission may require an applicant purchasing or acquiring 


the water system to demonstrate that it has adequate financial, managerial and technical 


capability to provide continuous and adequate service. 


 


6. Under section 13.301(d), the Commission shall determine whether the sale of the water 


system is in the public interest. 


 


7. In determining whether the sale serves the public interest, the Commission may hold a 


hearing pursuant to section 13.301(e)(5) to consider the factors in Water Code § 13.246 (c), 


which are: 


a. the adequacy of service currently provided to the requested area; 


 b. the need for additional service in the requested area, including whether any 


landowners, prospective landowners, tenants, or residents have requested service; 


 c. the effect of the granting of a certificate or of an amendment on the recipient of the 


certificate, on the landowners in the area, and on any retail public utility of the same 


kind already serving the proximate area;  


 d. the ability of the applicant to provide adequate service, including meeting the 


standards of the commission, taking into consideration the current and projected 


density and land use of the area; 


 e. the feasibility of obtaining service from an adjacent retail public utility, 


f. the financial ability of the applicant to pay for the facilities necessary to provide 


continuous and adequate service and the financial stability of the applicant, including, 


if applicable, the adequacy of the applicant's debt-equity ratio; 
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 g. environmental integrity;  


 h. the probable improvement of service or lowering of cost to consumers in that area 


resulting from the granting of the certificate or amendment; and  


 i. the effect on the land to be included in the certificated area. 


 


8. The Commission has restated these requirements and considerations in its rules.  30 TAC 


§ 291.109(e)(5) and 291.112(c)(5) 


 


9. Based upon the above Findings of Fact, the transfer of service from Mabank to East Cedar 


Creek will create a need for additional water service from East Cedar Creek.  Water Code 


§ 13.246(c)(1) & (2) and 30 TAC § 291.109(e)(5)(B) & (C). 


 


10.  Based upon the above Findings of Fact, the transfer of customers from Mabank will not 


adversely affect either East Cedar Creek or the Mabank customers to be transferred because 


East Cedar Creek has the ability to provide adequate service to the area being transferred.  


Water Code §§ 13.246(c)(3) & (4), 13.301(e)(2) & (3) and 30 TAC § 291.109(3)(5)(D) & (E) 


and 291.112(c)(5)(B), (C) & (D). 


 


11, Based upon the above Findings of Fact, the affected landowners will benefit from the 


experience that East Cedar Creek has gained from providing long time service in the area and 


from increased capacity as it is needed.  Water Code § 13.246(c)(3). 


 


12. Based upon the above Findings of Fact, Mabank will benefit from the sale.  Water Code 


§ 13.246(c)(3) and 30 TAC § 291.109(e)(5)(D). 


 


13. Based upon the above Findings of Fact, other than East Cedar Creek, no opportunity currently 


exists to obtain service from another retail public utility  Water Code § 13.246(c)(5); 30 TAC 


§ 291.109(e)(5)(F). 
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14. Based upon the above Findings of Fact, East Cedar Creek has the financial capability to serve 


the transferred area.  Water Code § 13.246(c)(6) and 30 TAC § 291.109(e)(5)(G) and 


291.112(c)(5)(E). 


 


15. Based upon the above Finding of Fact, the environmental integrity of the land will not be 


affected. Water Code 13.246(c)(7) & (9) and 30 TAC § 291.109(e)(5)(H) 


 


16. Based upon the above Findings of Fact, the sale will likely lower costs to customers in Gun 


Barrel.  Water Code 13.246(c)(8) and 30 TAC § 291.109(e)(5)(I) 


 


17. Based upon the above Findings of Fact and Conclusions of Law, East Cedar Creek’s and 


Mabank’s application should be approved. 


 
III.  ORDERING PROVISIONS 


NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON 


ENVIRONMENTAL QUALITY, IN ACCORDANCE WITH THESE FINDINGS OF FACT 


AND CONCLUSIONS OF LAW, THAT: 


1. The application of the East Cedar Creek Fresh Water Supply District, Certificate of 


Convenience and Necessity (CCN) No. 11682, to acquire facilities and transfer a portion of 


CCN No. 11206 from the City of Mabank and to amend its existing CCN No. 11682 located 


in Henderson County, Texas, is approved.   


2. All other motions, requests for entry of specific Findings of Fact or Conclusions of Law, and 


any other requests for general or specific relief, if not expressly granted herein, are hereby 


denied. 
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3. The effective date of this Order is the date the Order is final, as provided by 30 TEX. ADMIN. 


CODE  § 80.273 and TEX. GOV’T CODE ANN. § 2001.144. 


4. If any provision, sentence, clause, or phrase of this Order is for any reason held to be invalid, 


the invalidity of any provision shall not affect the validity of the remaining portions of this 


Order. 


ISSUED: 
 
    TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
 
 
 
    ___________________________________________ 
    Bryan W. Shaw, Ph.D, Chairman  
    For the Commission 
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