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JANES GRAVEL’S EXCEPTIONS TO THE PROPOSAL FOR DECISION
Janes Gravel files these Exceptions to the Proposal for Decision (“PFD”) and would
respectfully show:
I. INTRODUCTION

The PFD proposes to authorize the City of Lubbock to divert return flows that it is not
entitled to divert for a number of reasons. First, the PFD would allow Lubbock to appropriate
and divert state water it abandoned, and which is now a substantial part of the base flow of the
North Fork of the Double Mountain Fork of the Brazos River (“North Fork”). Second, the
permit would allow Lubbock to divert far more than it should because its carriage loss calculation
is not only wrong, it is grossly understated and supported by no credible evidence. Third, the
permit would include an illusory diversion point that will never be used, further skewing the
carriage loss estimate. Finally, the permit would harm environmental quality by removing flows
that have unquestionably become assimilated into the North Fork’s natural flows.

Because the PFD recommends issuing Lubbock’s requested permit despite all of these
problems (as well as others), it violates the Water Code, Texas Supreme Court precedent, and the
Commission’s own precedent and rules. In so doing, it would allow Lubbock to threaten the
livelihood of a local gravel company with a senior water right on the North Fork. This
Commission’s intervention to protect Janes Gravel’s senior right is urgently needed. Lubbock’s
Application should be either denied, modified with a special condition to protect Janes Gravel
or remanded to SOAH for further consideration of special conditions to protect Janes Gravel’s

senior water right.



JI. BACKGROUND
A. Historic North Fork flows

The base flow of the North Fork has been sustained by effluent discharges from Lubbock
for almost a century. Until the 1930, Lubbock discharged its effluent directly into the North
Fork." In the 1930's, Lubbock stopped discharging directly into the North Fork and began land-
applying effluent on a piece of property immediately adjacent to the North Fork known as the
Lubbock Land Application Site (“LL.AS”).? It is undisputed that a significant portion of the land-
applied effluent created an underground mound of effluent that flowed back into the North Fork
as seeps, and runoff into the North Fork due to over-saturation, contributing a significant portion
of base flow to the North Fork for many decades.” Kathy Alexander — the ED’s sole testifying
expert on the substantive issues related to Lubbock’s Application — was not aware that Lubbock
used the LLAS for disposal since the 1930's, and had no idea how much effluent from land
application at the LLAS has runoff or seeped into the North Fork, thereby contributing to the
base flow of the river.*

Inthe 1960s, Janes Gravel, located downstream from Lubbock, began to divert water from
the North Fork?® Janes Gravel’s Water Right, Certificate of Adjudication 12-3710, authorizes
Janes Gravel to divert up to 450 acre-feet per year from the North Fork and to maintain a 196

acre-foot off-channel impoundment. Janes Gravel’s priority date is April 17, 1968.° Because

! Janes-B at 24:8-26:18 (Koch Prefiled). Prior to 1925, Lubbock discharged approximately 1,000 acre-feet per year of
treated wastewater effluent to the North Fork. Janes- B at 24:8-26:18 (Koch Prefiled); Janes-26 at 1-1 (Lubbock
Environmental Information Document for Wastewater Treatment).

2 Id. Janes -B at 24:8-26:18 (Koch Prefiled).

3 Id. Janes-B at 24:8-26:18;27:13- 18 (Koch Prefiled); Janes-26 at 1-3 (Lubbock’s Environmental Information Documents
for Wastewater Treatment). Janes-B at 24:8-26:18 (Koch Prefiled); Janes-26 at 2-18 (Lubbock’s Environmental

Information Documents for Wastewater Treatment).

* That fact is unsurprising. Despite her designation, Ms. Alexander did not prepare any of the technical memos admitted
into evidence, and none of the TCEQ staff who did testified. Tr. at 302:12-21 (Kathy Alexander, October 19, 2011).

S Id.
¢ Janes-1 (Janes’ Certificate of Adjudication); Janes-B at 29:20-30:22 (Koch Prefiled).

Janes Gravel’s Exceptions to the Proposal for Decision Page 2



Janes Gravel’s water right is senior to any right held by Lubbock,’” Janes Gravel is entitled to
capture and use state water along the North Fork before Lubbock does.? More specifically,
Lubbock’s water rights are subject to Janes Gravel’s right to “call,” i.e., if Lubbock has available
state water Janes Gravel needs, Lubbock must pass it down to Janes Gravel.’

In the 1970’s, Lubbock began to pump approximately 1,300 acre-feet per year of the
previously land-applied water out of the groundwater mound that had originated from Lubbock’s
effluent.’® The Texas Water Commission authorized Lubbock to discharge that pumped water
in six separate impoundments located on the North Fork upstream of Janes Gravel (“Lakes 1-
6")." That authorization did not allow Lubbock to divert state water.? Accordingly, the
Certificate required that suitable outlets be placed on each dam to allow the free passage of state
water, which would be available to senior water right holders.” Importantly, that permit is subject
to all superior and senior water rights in the Brazos River Basin, which includes Janes Gravel.'*

On June 7, 1983, Lubbock obtained Permit No. 3985 — a direct reuse permit — which

authorized Lubbock to directly reuse 22,910 acre-feet per year of its wastewater to provide 4,480

7 Janes-B at 31:8-9 (Koch Prefiled).
8 Janes-B at 31:11-17 (Koch Prefiled).
? Id.

10 Tanes-B at 24:8-26:18 (Koch Prefiled) Janes-26 at 1-7, 2-10 (Lubbock’s Environmental Information Documents for
Wastewater Treatment). In the 1980’s, Lubbock began to divert a portion of the treated effluent it disposed of at the LLAS
to a second land application site, the Hancock Land Application Site (“HLAS)”, located about 15 miles southeast of
Lubbock just north of the City of Wilson. Janes-2 (Lubbock’s Permit to Appropriate State Watet); Janes-B at 29:20-30:22
(Koch Prefiled). Even with this new land application site, Lubbock continued to pump approximately 1,300 acre-feet per
year of water out of the groundwater mound and discharge it directly into the North Fork. 1d.

"' Janes-27 ( Lubbock’s Certificate of Adjudication No, 12-3705); Janes-B at 24:8-26:18. Permit No. 2756 (Application
No. 3001), issued August 2, 1972, authorized Lubbock to maintain six on-channel dams and reservois, totaling 865 acre-
feet, referred to as “Lakes 1-6.” Janes-B at 29:20-30:22 (Koch Prefiled). TCEQ also issued an amendment to that Permit,
Permit No. 2756A, to allow Lubbock to redesign the locations of the reservoirs. Janes-B at 29:20-30:22 (Koch Prefiled).
That permit was issued on July 8, 1974. Janes-B at 29:20-30:22 (Koch Prefiled). Those permits were recognized in
Certificate of Adjudication 12-3705 retaining the priority dates of April 6, 1972 and July 8, 1974, respectively. Janes-27
(LubbocKk’s Certificate of Adjudication). Janes-B at 29:20-30:22 (Koch Prefiled).

12 Janes-B at 24:8-26:18 (Koch Prefiled).
B I
¥ Janes-B at 29:20-30:22 (Koch Prefiled).
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acre-feet peryearto the Jones Power Plant and 18,430 acre-feet per year for irrigation in Lubbock
and Lynn Counties prior to discharge.'

Lubbock’s decades of disposal of effluent on LLAS caused oversaturation of LLAS, which
led to an enforcement action against the City. The enforcement action against Lubbock resulted
in a November 16, 1989 Texas Water Commission Enforcement Order requiring the City of
Lubbockto increase the volume of water pumped from the groundwater mound fromabout 1,300
acre-feet per year to 2,600 acre-feet per year.'t

On or about January 1990, Lubbock was considering options for future wastewater
treatment and disposal to further address the groundwater contamination and mounding caused
by over-application of effluent at the Land Application Sites.”” Lubbock decided to continue land
application at the LLAS" and to pursue a permit to resume discharging into the North Fork
downstream of Lake Ransom Canyon — the eventual discharge point for Lubbock’s Application
in this case.” A report prepared for Lubbock setting out its options noted two key disadvantages
to this choice. The report states, “the effluent that is discharged into the stream would prok;ably
be lost to the City of Lubbock for future reuse options” and, in addition, “much of the water
discharged would be lost to evaporation before it reached an area where it could be used to meet
existing and future water demands.”?

In the 2000’s, Lubbock revised its TPDES permit to allow it to discharge its effluent

among several new outfalls.?! One of these outfalls, Outfall 001, is located on the North Fork

¥ Janes-2 (Lubbock’s Permit to Appropriate State Water); Janes-B at 29:20-30:22 (Koch Prefiled).
1 Tanes-B at 24:8-26:18 (Koch Prefiled).

V7 Janes-B at27:5-11 (Koch Prefiled); Janes-26 at 1-1 (Lubbock’s Environmental Information Documents for Wastewater
Treatment).

8 Janes-B at 27:20-21:3; Janes 26 at 1-3 (Lubbock’s Environmental Information Documents for Wastewater Treatment),
Y 1d,

% Janes-B at 28:10- 15 (Koch Prefiled); Janes-26 at 3-6 (Lubbock’s Environmental Information Documents for Wastewater
Treatment).

214
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below Lake Ransom Canyon.”” Discharges via Outfall 001 into the North Fork began in eatly
2003.2
B. Lubbock is not entitled to divert all of its historic return flows.

On April 27,2004, Lubbock submitted Application No. 4340A to amend permit No, 3985,
requesting authorization to divert @/ of its historic and future discharges of surface and
groundwater-based return flows, including up to 10,081 acre-feet peryear fromits TPDES permit
No. 10353-002, and to convey the return flows via the bed and banks of North Fork to two
diversion points upstream of nearly every senior permit and riparian right owner that has
requested a hearing in this case.* Lubbock indicated that its Application only concerned water
that has been discharged from Outfall 001 since 2003. However, not all of those flows are
Lubbock’s to divert, and they certainly are not limited to those discharged from Outfall 001.
Rather, as set out above, Lubbock abandoned a significant portion of its return flows, which
therefore became state water available for use by senior water right holders like Janes Gravel.
C. Lubbock’s Carriage Loss estimate

While the PFD errs in recommending that Lubbock should be permitted to divert all of
its historic return flows, it also recommends utilizing a clearly erroneous carriage loss rate. Asa
required component of its Application, Lubbock provided a carriage loss estimate. Lubbock
relied on a single document, not supported by testimony, to support its carriage loss claims — a
desk memo written by Chester Carthel, Lubbock’s former Water Planning Manager on August

9, 2004 (“Carthel Memo™), who Lubbock did not even call as a witness in this case.?

2 Jd.

2 Janes-4 is the TPDES Permit in effect at the filing of the Application. Lubbock proposes to divert its wastewater
discharges pursuant to that Discharge Permit, Janes-B at 32:17-18 (Koch Prefiled). Lubbock began discharging wastewater
into the North Fork via Owufa// 001 pussuant to TPDES Permit No. W(Q0010353002 in eatly 2003, over eight years ago.
Janes-B at 33:1-8 (Koch Prefiled). Moreover, Exhibit Janes-4, the permit in effect at the time of Lubbock’s filing is a
consolidation of TPDES Permits No. W(Q001353002 and WQ001353008 and NPDES Permit No. TX0106071. Janes-B
at 32:20-22 (Koch Prefiled). It was issued April 18, 2001. Id.

# COL 3985A 4 (Application to Amend Water Use Permit 3985); Janes-B at 32:5-13 (Koch Prefiled).
% Janes-B at 40:11-41:18 (Koch Prefiled); Janes-12 (Lubbock - Public Works Interoffice Memo from Chester Carthel).
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The Carthel Memo indicates that all carriage losses will be 0.47% — less than one-half
of one percent® Notably, the Carthe] Memo was not even written to support Lubbock’s
Application to Amend Water Use Permit 3985.” It was written to support Lubbock’s
Amendment Application for Certificate of Adjudication No. 12-3705, which has no bearing on
the issues in this case.”® Further, as Mr. Carthel notes in the memo, “[t]he measurements [in his
memo] only represent one day and the measurements were not obtained using scientific
standards.”” There was no colorable attempt made to measure any of the key factors such as
seepage, river bank width and evapotranspiration, all of which are critical factors in determining
carriage loss.”

The Carthel Memo is also premised on a crucial false assumption — that any discharge
and diversion would be within “Lake 8,” not an intermittent riverbed that is dry most of the
year’" At the time Lubbock filed its Application in 2004, Lubbock was concurrently secking
authorization from TCEQ to construct a dam on the North Fork near its proposed Diversion
Point that would impound water in a reservoir (Lake 8) that extended upstream all the way to

Qutfall 001.”> So at that time, Lubbock planned to discharge effluent at one point on the

% TJanes-12 (Interoffice Memo from Chester Carthel).
¥ Janes-B at 40:11-41:18 (Koch Prefiled).

% Janes-B at 40:11-41:18 (Koch Prefiled). The majority of the memo addresses the estimated stream losses in the Jim
Bertram Lake System. Id.

» Janes-12 at 2 (Lubbock Public Works Interoffice Memo) (emphasis added); se¢ a/so Janes-B at 41:20-42:13 (Koch
Prefiled); Tr. at 116-20 (David Dunn, October 18. 2011); Tr. at 50:10-12 (Aubrey Spear, October 19, 2011).

* Janes-B at 41:20-42:131 (Koch Prefiled). Ms. Alexander admitted that there was no other information submitted by
Lubbock regarding carriage losses other than the Carthel Memo. Tr. at 311:3 (Kathy Alexander, October 19, 2011). Ms.
Alexander further admitted that no one at the TCEQ independently calculated carriage loss calculations. Tr. at 310:2-8
(Kathy Alexander, October 19,2011). Ms. Alexander never even talked with Mr. Carthel about his memo. T, at 318:14-
16 (Kathy Alexander, October 19, 2011).

' Trat 52:14-21 (Aubrey Spear, October 18, 2011)

% Janes-B at 37:18-38:3 (Koch Prefiled).
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perimeter of Lake 8 and then pump that same volume of water at the same rate (less carriage
losses) from another location on the perimeter of the same Lake 8.%

However, Lubbock abandoned its plan to build Lake 8.** Today; there is no application
to discharge into a lake (Lake 8) at one point on the perimeter of the lake and withdrawing the
same volume of water at the same rate (less carriage losses) from another point on the perimeter
of the same lake.” Instead, both the discharge and proposed diversion will occur in a 2.7-mile
long intermittent stream bed composed of fine grained, or loose, sand or silty-sand, that is dry
90% of the time*® That is a completely different hydrologic situation.”” Carriage losses,
particularly seepage, in a dry creek bed are substantially higher than in a lake saturated with

8

water.” And in fact, under such conditions, the North Fork’s dry bed must be completely
saturated before it will even begin to flow.*’?

The Carthel Memo’s invalid premise — that Lubbock’s discharge and diversion will occur
within Lake 8 — also explains why the Carthel Memo did not consider two of the three basic

carriage loss components, seepage and evapotranspiration. The only component considered was

the evaporation rate.”* In reality, Mr. Carthel did not measure anything — let alone carriage losses

# Mr. Spear admitted at the hearing that at the time Lubbock filed its Application, Lubbock intended to build Lake 8.
Tr. at 52:5-13 (Aubrey Spear, October 18, 2011). Mr. Spear admitted that when Lubbock was planning on building Lake
8, the water that would be discharged from Outfall 001 was going to be the source of filling Lake 8. Tr. at 55:3-8 (Aubrey
Spear, October 18, 2011). Lake 8 was also part of the Region O Plan and the State Water Plan. Janes-7 (2007 State Water
Plan); Janes-8 (Region O 2006 Plan).

* Lubbock requested that Lake 8 be removed from the Region O Plan. Janes-14 (8/12/009 Texas Water Development
Board Memo); Janes-B at 38:5-7 (Koch Prefiled); Tr. at 52:22-53:1 (Aubrey Spear, October 18, 2011).

% Janes-B at 38:9-17 (Koch Prefiled).

% Tr. at 281:11-282:2 (Thomas Koch, October 19, 2011); Janes- B at 42:15-22 (Koch Prefiled); COL 3985A 9 at 116:21-
117:1, 117:22-118:3 (Dunn Prefiled); Tr. at 133:9-12 (David Dunn, October 18, 2011).

7 Janes-B at 38:9-17 (Koch Prefiled); Tr. at 131:13-16; 133:2-8 (David Dunn, October 18, 2011),

% Tr.at 136:10-19 (David Dunn, October 18,2011); see Tr. at 314:15-318:13 (Kathy Alexander, October 19,2011);Janes-16
at 149:21-150:25 (Transcript of the Deposition of David Dunn); Janes-18 at 89:9-22 (Transcript of the Deposition of
Aubrey Spear); Janes-B at 42:15-22 (Koch Prefiled).

% Janes-B at 42:15-22; Janes-18 at 89:23-11 (Transcript of the Deposition of Aubrey Spear).

# To arrive at that rate, Mr. Carthel calculated the arithmetic average annual precipitation rate using data from the Texas
Water Development Board. He also calculated the average annual evaporation using Texas Water Development Board
data. He then subtracted the average annual precipitation from the average annual evaporation and referred to the
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on the North Fork — he just provided an evaporation estimate based on a myriad of assumed
figures.*" Nonetheless, Mr. Carthel made no effort to determine evapotranspiration or seepage
in a dry river bed; he simply “doubled” evaporation and left it at that.*> No consideration was
given to the losses caused by plants along the North Fork, such as mesquite and salt cedar, that
take up enormous volumes of water and transpire it into the atmosphere.® Nor was there any
consideration given to seepage — the amount of water that would be lost to the fine sand in the
typically dry bed of the North Fork.*

Mr. Carthel’s 0.47% carriage loss estimate also conflicts with actual observed stream
conditions and Lubbock’s own environmental documentation. First, 0.47% is inconsistent with

Mr. Koch’s observations during his site visit when he observed streamflow in the North Fork that
g

difference as the net evaporation. He indicated that the net evaporation was 3.63 feet per year., Then, Mr. Carthel simply
“doubled” that figure to arrive at 7.26 feet per year. He then multiplied the surface area (6.68 acres) by the estimated total
evaporation rate of 7.26 feet per year to arrive at an estimated average carriage loss in the reach of 47.67 acre-feet per year.
He then divided the calculated 47.67 acre-feet per year carriage loss by the discharge rate of 10,081 acre-feet per year to
arrive at a carriage loss of 0.47 %. Janes-B at 40:11-41:18 (Koch Prefiled).

A

“ Tr. at 48:9-49:7 (Aubrey Spear, October 18, 2011). Even more, the evaporation number that Mr, Carthel “doubled”
was incorrect. When Mr. Carthel considered evaporation, he used net annual evaporation, not monthly net evaporation,
Tr. at 134:3-19 (David Dunn, October 18,2011); COL3985A 9 at 22:1-3 (Dunn Prefield). Mr. Carthel apparently assumed
that every day of the year the same percent of water is “lost” to evaporation regardless of whether is it raining or hasn’t
rained for months, and regardless of the season of the year. Janes-B at 39:19-40:9. (Koch Prefiled). Mr. Carthel failed to
consider actual carriage loss ratios that will change at least from month to month, or more likely, day to day. Janes-B at
41:20-42:13 (Koch Prefiled); Tr. at 134:24-135:1 (David Dunn, October 18, 2011). Also, evaporation varies widely with
the seasons, and is greater during the heat of the summer than in the cold of the winter. Janes-B at43:1-3 (Koch Prefiled).
Mr. Carthel could have (at least) used monthly data instead of the annual figures. He had it in his hands. The Texas Water
Development Board data provides monthly data for evaporation and precipitation for the same respective time periods.
Janes 23 (Evaporation/Rain Spreadsheet); Janes-B at 43:5-16 (Koch Prefiled). Janes-23 (Evaporation/Rain Spreadsheet)
contains three worksheets. I4. One worksheet shows the monthly precipitation data in the Lubbock area between 1954
and 2010. A second worksheet shows the monthly lake evaporation rates for the Lubbock area during the same period.
The third worksheet shows the calculated difference between the evaporation and the rainfall. I4. Even a cursory review
of that information shows that the monthly data is scattered all over the place, and is wholly inconsistent with annual
figures averaged out to result in an identical monthly figure. Id.

# Janes-B at 39:19-40:9 (Koch Prefiled); Tt. at 76:3-5 (Aubrey Spear, October 18, 2011).

“ At the hearing on the merits, Lubbock only offered two witnesses in support of the Application, Aubrey Spear and
David Dunn, Mr. Spear was not employed by Lubbock when the Application was filed, and had no part whatsoever in
putting together and filing the Application in this case. Tr. at 29:3-4 (Aubrey Spear, October 18, 2011); Tr. at 29:15-18
(Aubrey Spear, October 18, 2011). Tr. at 30:7-9; 16-19 (Aubrey Spear, October 18, 2011); Tr. at 87:19-21 (David Dunn,
October 18, 2011). None of the Lubbock representatives that did work on this Application were called as witnesses to
support Lubbock’s case. Tr. at 30:20-24 (Aubrey Spear, October 18, 2011).
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just “disappeared” as it moved downstream.* Second, 0.47% is totally different than the
conclusion contained in Lubbock’s 1990 Environment Information Document for Wastewater
Reclamation,* wherein Lubbock concluded that “the effluent that is discharged into the stream
below Lake Ransom Canyon would probably be lost to the City of Lubbock for future teuse
options.”"

C. Lubbock’s requested diversion point is not genuine.

Another shortcoming in the PFD is noteworthy because it directly conflicts with very
recent Commission precedent. According to Lubbock’s Application and Draft Permit, Lubbock
planned to divert its discharged effluent from the North Fork near CR 7300.* However,
according to Lubbock’s proposed amendment to its Regional Water Plan (available at
www.llanoplan.org) created after Lubbock filed the Application, Lubbock indicates that it does no¢
intend to use the diversion point it has applied for in its proposed amendment to Permit No.
3985.” Therefore, as it stands now, Lubbock’s proposed permit contains an illusory diversion
point that Lubbock will not use.

ITII. DISCUSSION

In light of the above facts, the PFD contains several errors of law, most of which

contradict not only the Water Code, Commission’s rules, and binding case law, but run awry of

long-established water rights and environmental policies.

A. The PFD failed to propetly apply 11.042 of the Texas Water Code and the Texas
Supreme Court’s recent precedent in Edwards Aquifer Authotity v. Day.

# Janes-B at 39:19-40:9 (Koch Prefiled).

* Janes-26 (Lubbock’s Environmental Information Document for Wastewater Treatment); Janes-B at 39:19-40:9 (Koch
Prefiled).

7 Janes -26 (emphasis added); Janes-B at 39:19-40:9 (Koch Prefiled).
* Janes-B at 47:15-17 (Koch Prefiled).

¥ Janes-14 ( 8/12/2009 Texas Water Development Board Memo ); Janes-B at 48:1-6 (Koch Prefiled). Additionally,
Lubboclk has made no plans for construction, engineering, land acquisition, or financing pertaining to the Diversion Point
or treatment lines to the WIP, Janes-18 at 80:7-81-2, 92:1-4 (Transcript of the Deposition of Aubrey Spear); Janes-B at
48:8-13 and 49:7-8 (Koch Prefiled); Janes-16 at 157:18-158:9 (Transctipt of the Deposition of David Dunn); Janes-17 at
31:5-20 (Transcript of the Deposition of Wood Franklin). Janes-B at 47:19-22 (Koch Prefiled).
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The PFD premises its finding that no state water would be diverted on its decision that
the underground dome water created by the City’s land application is groundwater, not state
water, and that Lubbock is not obligated to maintain any flow in the North Fork attributable to
groundwater levels underlying the LLAS. PFD at 16-17.°° Thus, the PFD’s errors of law
primarily stem from the erroneous conclusion that Lubbock’s Application does not seek an
authorization to appropriate any state water. That conclusion results from a failure to applylong
standing law on the changing nature of private water into state water in Texas. The Texas
Supreme Court’s recent opinion in Edwards Aquifer Authority v. Day, inter alia, explained the
changing nature of private water into state water in Texas. In Day, the Texas Supreme Court
recognized:

The Water Code defines state water — *water owned by the State — *as “*[t]he
water of ordinary flow, underflow, and tides of every flowing river, natural stream,
and lake, and of every bay or arm of the Gulf of Mexico, and the storm water,
floodwater, and rainwater of every river, natural stream, canyon, ravine,
depression, and watershed in the state.”*

Edwards Aquifer Auth. v. Day, 08-0964, 2012 WL 592729 at 3 (2012).
The Supreme Court also noted that the character of groundwater can change:

But the character of water as groundwater or state water can change. The
Code recognizes this reality, providing, for example, that storm water or
floodwater — *state water — * when “*put orallowed to sink into the ground, . ..
loses its character and classification . . . and is considered percolating
groundwater.”*° By the same token, irrigation runoff draining into a stream or
other watercourse wholly loses its character as groundwater and becomes state
water.

Id. at 3 (emphasis added).
Next, the Supreme Court noted an exception where a water owner has obtained authorization:

There is an exception. Groundwater can be transported through a natural
watercourse without becoming state water. The Code specifically allows the Water
Commission to authorize a person to discharge privately owned groundwater into
a natural watercourse and withdraw it downstream,” But this exception proves the
rule. The necessaryimplication is that when the water owner has not obtained

" As an initial point, the fact that Lubbock may choose to cease discharging is irrelevant and hypothetical because that
is simply not in any way consistent with what Lubbock has done in the past or intends to do in the future,
Janes Gravel’s Exceptions to the Proposal for Decision Page 10



the required authorization for such transportation, the water in the natural
watercourse becomes state watet.

Id. at 4 (emphasis added).

Because Day had not yet obtained the required prior authorization to transport the water,
the Supreme Court concluded that such water was state water. See id. For two independent
reasons, Day plainly compels a finding that Lubbock’s discharge of effluent became state water
and, thus, the central premise of the PFD is erroneous as a matter of law.

First, Lubbock’s direct discharge of effluent into the North Fork for the past eight years
without obtaining prior authorization resulted in the discharge becoming state water. As Day re-
affirms, water owned by the state is broadly defined to include, among other things, water in river
or natural stream. See id at 3. Plainly, the North Fork is a river, and the water within it is
therefore state water. Thus, as Day makes clear, presumptively any water (regardless of whether
is was originally privately-owned groundwater) becomes state water. Id. at 3 (“privately-owned
groundwater draining into a stream or other water course wholly loses its character as
groundwater and becomes state water.”) As in Day, the exception to this general rule — using a
state watercourse for transporting water — proves the general rule in this case. As Day explains,
the Water Code’s authorization for transport in 11.042(b) — the section Lubbock relies on here
— only applies when the transporter obtains prior authorization. TEX. WATER CODE
§§ 11.042(b) (requiring “prior authorization”) and 11.042(c) (requiring “priorapproval”); Edwards
Aguifer Auth. v. Day, 08-0964, 2012 WL 592729 at 4 (“The necessary implication is that when the
water owner has not obtained the required authorization for such transportation, the water in the
natural watercourse becomes state water.”)

Here, the material facts are undisputed. Lubbock has been directly discharging effluent into
a state watercourse for eight years. Lubbock did not obtain authorization or approval to use the
North Fork for transport prior to discharging effluent into the North Fork. Lubbock has not
reused any of the water discharged into the North Fork over the past eight years. Thus,
Lubbock’s discharged effluent was abandoned and became state water. Janes Gravel, as a senior

appropriator on the North Fork has used and relied on that state water for eight years. Although
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11.042(c) expressly requires consideration of the impact of proposed diversion on existing
permits, the PFD contains no such consideration of the impact on Janes Gravel.

There is a second independent reason Day compels a finding that Lubbock’s effluent became
state water. For decades, Lubbock’s disposal of effluent at LLAS created a groundwater mound that
then seeped into the North Fork, where it became a substantial source of the base flow of the North
Fork. The ALJ attributed no significance to this undisputed fact because the effluent became
groundwater once it percolated below the earth’s surface. PFD at 17. But under both § 11.042 and
Day, the analysis does not stop there.

Under Day, regardless of whether the water underneath the LLAS was groundwater once that
water seeped into the North Fork it became state water, and further became part of the North Fork’s
natural flow. Because Lubbock’s effluent became a substantial component of the base flow, and Janes
Gravel used and relied upon that flow, and its certificate of adjudication was issued in reliance of that
state water, TEX. WATER CODE § 11.042(c) expressly requires consideration of the impact on “existing
permits” so that those permits can be protected against harmful diversions through several conditions.
As noted above, no consideration has been given to the impact of the proposed diversion on Janes
Gravel in either the PFD or draft permit.

Moreover, the PFD fails to address the additional undisputed fact that groundwater has been
pumped from the LLAS groundwater mound and discharged into Lake 1 since the early 1970's.3!
Under Day, once that water was discharged into Lake 1, it became state water. Here too, Lubbock’s
historic discharge and disposal of effluent has formed a substantial portion of the North Fork base
flow. The PFD ignores that crucial fact and allows Lubbock to divert those historic return flows from
Outfall 001 as well without any consideration given to the impact on Janes Gravel’s senior water right.
Accordingly, the PFD conflicts with § 11.042 of the Water Code and the Texas Supreme Court’s

opinion in Dgy, and thus is an error of law.

3 Janes-B at 24:8-26:18 (Koch Prefiled); Janes-26 ay 1-7, 2-10 (Lubbock’s Environmental Information Documents for
Wastewater Treatment).
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B. The PFD ignores senior claims to Lubbock’s histotic teturn flows in violation of the
Water Code and Commission’s rules.

Not only were a significant volume of Lubbock’s return flows state water, they were also
appropriated by senior water right holders like Janes Gravel. The PFD’s second significant error of
law in this case is that it ignores this fact.

“The commission shall grant the application only if . . . the proposed appropriation . . . does
not impair existing water rights or vested riparian rights .. ..” TEX. WATER CODE §§ 11.134(b). A
requested change in a water right “cannot cause adverse impact on other water right holders or the
environment on the stream of greater magnitude than under circumstances in which the . . . certificate
of adjudication that is sought to be amended was fully exercised according to its terms and conditions
as they existed before the requested amendment.” TEX. WATER CODE §§ 11.122(b). “The granting
of anapplication for. . .an amended water right shall not cause an adverse impact to an existing water
right . . .. An application for an amendment to a water right . . . shall not be granted unless the
commission determines that such amended water right shall not cause adverse impact to the uses of
other appropriators.” 30 TEX. ADMIN. CODE § 297 .45.

Adverse impact to another appropriator includes: “the possibility of depriving an appropriator
of the equivalent quantity or quality of water that was available with the full, legal exercise of the
existing water right before the change . . . or otherwise substantially affecting the continuation of
stream conditions as they would exist with the full, legal exercise of the existing water right at the time
the appropriator’s water right was granted.” I4.

The PFD concludes that Lubbock’s Application only deals with water discharged from Outfall
001 since 2003. But that is not the only place Lubbock disposes of its wastewater.”? Nor is 2003

when Lubbock began discharging effluent.” Lubbock has actually been discharging into the North

* One is the Jones Power Plant, and another is right across the bank of the North Fork on a 4,000 acre irrigation site
where Lubbock has disposed of its wastewater for many decades.

% Janes-A at 11:8-16 (Janes Prefiled).
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Forksince the 1920's.** Lubbock has been discharging from an outfall to the LLAS since the 1930's.%
And at least as early as the 1960's, it became evident that Lubbock’s effluent disposal at the LLAS
created a 65-foot mound of effluent that fed seeps and springs, and that discharged effluent flowed
into the North Fork as early as the 1930's, long before Janes Gravel’s 1968 priority date.® Lubbock
also began pumping water out of the water mound and discharging it directly into the North Fork at
Lake 1.7 There has also been runoff from the LLAS located adjacent to the North Fork on the
opposite side of the water treatment plant.>®

All of these sources have contributed to the North Fork over time. And historically, because
of the over-itrigation and over-saturation at LLAS, those flows contributed significantlyto the North
Fork and form part of its base flow that Janes Gravel (among others) has relied on for decades. In
fact, those flows contributed to the North Fork and formed patt of the base flow that Janes Gravel
(among others) relied on to obtain their water rights, and still rely on today to exercise them.

Janes Gravel obtained its water right from the Water Commission on July 24, 1968, consistent
with the requirements of the Water Rights Adjudication Act, which became effective in 1967. It is
undisputed that at that time, LubbocK’s effluent discharge served as the basis for water rights
recognized in the water rights adjudication process. Return flows were included in the water
availability analysis for permitting on a case-by-case basis, and theywere specifically recognized in the
Commission’s Regulatory Guidance Document as being available for appropriation and included in

then-current WAMS.® Further, a 1984 Commission staff memorandum stated that municipal effluent

5 Janes-A at 10:14-18 (Janes Prefiled); Janes-A at 10:21-11:2 (Janes Prefiled). TPDES Permit No. WQ001353002 is
actually a consolidation of other, much older, wastewater permits. (Janes-A at 10:14-18 (Janes Prefiled).

% Tr. at 277:12-279:24 (Thomas Koch, October 19, 2011); Janes-22 (City of Lubbock’s Water Rights Chart); Janes-26
(Lubbock’s Environmental Information Document for Wastewater Treatment).

% T, at 277:12-279:24 (Thomas Koch, October 19, 2011).

% Janes-A at 11:8-16 (Janes Prefiled).

% T, at 95:25-96:3 (David Dunn, October 18, 2011).

% See Feb. 10, 1982 Salt Fork and Double Mountain Fork Final Determination; Acts 1967, 60th Leg. p. 86, c. 45, § 1.

% See BRA Proposal for Decision at 137-156 (¢ting Summary of Historical Treatment of Return Flows).
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flows were routinely considered in water availability models used to determine the availability of
unappropriated water.® Moreover, in 1997, immediately prior to the legislative session that produced
Senate Bill 1, the Commission held a work session, considering the views of parties who had
participated in a year-long wotking group on this issue, as well as staff recommendations, on the issue
of reuse.” The Commission adopted the following policy, among others:

Prior to the discharge of “developed” water, the developer may obtain a “bed and
banks” permit from the Commission for the conveyance of this water in a
watercourse for subsequent diversion (less carriage losses such as evaporation,
transpiration, seepage, etc.,) and use by the developer. ... Generally, a person may
not, however, obtain a bed and banks permit after the fact to divert surface or
ground water historically discharged by that person, including water that may have
been considered developed water prior to its discharge.*

Thus, Lubbocle’s historic discharges were abandoned and became state water later appropriated
by Janes Gravel (among others), as they had become part of the normal flow of the North Fork.*
Because Janes Gravel’s water right was adjudicated based on those normal flows, which consisted in
part based on Lubbock’s abandoned discharges, Lubbock cannot divert it now.

In light of these undisputed facts, the PFD’s failure to consider these flows is erroneous.

C. The PFD’s recommended authotization would amount to an imptoper collateral attack
on a final agency order.

Issuing Lubbock’s permit in this case would amount to an impermissible collateral attack on
a final agency order. It is well established that an agency’s final order, like the judgment of a court of

law, is immune from collateral attack, and exceptions to the general rule excluding collateral attacks

*! Indirect Reuse of Municipal Effluent: Senior Appropriator’s Perspective, Douglas G. Caroom, Texas Bar Journal (March
2004) (citing TRWD Interoffice Memorandum from Rogan to Schwartz of 2/10/84, “Secondary Use Permit
Requirements,” at 15).

 Act of 1997, 75" Leg., RS. ch. 1010. 'TEX. WATER CODE §§ 11.042(b) and (c) were added to the Water Code as part
of Senate Bill 1in 1997. Act of 1997, 75" Leg., R.S. ch. 1010, Pre-Senate Bill 1 case law provided that when return flow
enters a watercourse, it again becomes state water subject to appropriation by others. Under EAA » Day, that law has
not changed. See EAA v. Day.

% Indirect Reuse of Municipal Effluent: Senior Appropriator’s Perspective, Douglas G. Caroom, Texas Bar Journal (March
2004)

% See Exhibit A, Memorandum from Mark Jordan to Reuse Committee of 2/3/97, at 1, 2, 4-5) (emphasis added).
% TEX. WATER CODE § 11.046(c), City of San Marcos, 128 S.W.3d at 275, South Tesxcas Water Co. v. Biers, 247 S.W.2d 2638,

272-73 (Tex. Civ. App.-Galveston 1952, writ ref'd n.r.e).
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both are limited and inapplicable here.® Friends of Canyon Lake, Inc. v. Guadalupe-Blanco River Authority,
96 §.W.3d 519 and 532 (Tex. App.-Austin 2002, pet. denied); see also State v. Triax Oil and Gas, Inc., 966
S.W.2d 123 at 126 (Tex. App.-Austin 1998, no pet.).

It is undisputed in this case that Janes Gravel’s certificate of adjudication (a final agency order)
was granted based on normal flows, which consisted, at least in part, of historic return flows Lubbock
abandoned long ago. Moreover, pursuant to its certificate of adjudication, Janes Gravel has a senior
right over Lubbock for state water it abandoned. If, as the PFD recommends, Lubbock is allowed
to divert flows upon which Janes Gravel’s certificate of adjudication was based, it would impermissibly
conflict with the agency’s prior order granting that certificate. Because the PFD recommends granting
a permit that allows Lubbock to divert those flows, it is an impermissible collateral attack on Janes
Gravel’s certificate of adjudication.

D. The PFD ignores Commission precedent recognizing that diversion points cannot be
hypothetical.

30 TEX. ADMIN. CODE § 295.7 provides that “[t]he application shall state the location of
point(s) of diversion....” 30 TEX. ADMIN. CODE § 295.7. According to commission precedent, that
diversion point must be genuine. For example, SOAH recently recommended denial of a bed and
banks permit because no genuine diversion point was identified. In SOAH Docket No. 582-10-4181;
TCEQDocket No. 2005-10-4181; Concerning the Application by Brazos River Authority for Water Use Permit
No. 5851 (“BRA”), the applicant included multiple potential diversion points in its application,
without committing to actually using any of them. The ALJs referred to 30 TEX. ADMIN. CODE
§ 295.7,% and noted that the applicant did not intend for those points to be its actual diversion

points.* ‘The ALJs noted that the “Application either: (1) identifies #o diversion points, or (2)

% Collateral attacks upon an agency order may be maintained successfully on one ground alone - that the order is void.
Chocolate Bayon, 124 S.W.3d at 853, So as to permit collateral attack, an agency order may be void in the requisite sense on
either of two grounds: (1) the order shows on its face that the agency exceeded its authority; or (2) proof that the order
was procured by extrinsic fraud. Seeid. As to the 2008 Final Order, neither ground exists.

% See BRA Proposal for Decision at 20.

68 Seeid. at 22, 25.
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identifies Znfinite diversion points. In either case, the Application does not meet the requirements of
Section 295.7."¢

The ALJs further noted that “the impacts of the diversions will differ based upon where, when,
and how the diversions take place.””® They also noted that “without knowing the actual diversion
points, the impacts the . . . permit may have on senior water rights cannot be known.””* The AL]Js

({41

pointed out that “the amount of water available . . . depends significantly upon the location . . . at
which the water is diverted.””* Finally, the ALJs concluded that the applicant “failed to comply with
the clear requirement of 30 TEX. ADMIN, CODE § 295.7,” and that the ALJs “cannot assume that
Section 295.7 is a nullity, or that the requirements of that section ate satisfied by the use of fictional
... diversion points.”” The Commission agreed and issued an order consistent with the PFD. See
BRA Interim Order issued January 30, 2012.

In this case, Lubbock, like the BRA, has no genuine diversion point. When Lubbock filed its
Application in 2004, it intended to build a reservoir — Lake 8. The diversion point was premised on
the construction of Lake 8, near CR 7300.” But those plans have now changed. According to the
proposed amendment to Lubbock’s Regional Water Plan, created after it filed the Application,

Lubbock unequivocally states that it does not intend to use the diversion point it has applied for in

its proposed amendment to Permit No. 3985.”

% Id. at 28 (emphasis in original).

7 Id at 21.

' Id. at 28.

7 Id. at 29.

» Id.

7 TJanes-B at 47:15-17 (Koch Prefiled).

7 Janes-14 (8/12/2009 Texas Water Development Board Memo). Unsurprisingly, Lubbock has made no plans for
construction, engineeting, land acquisition, or financing pertaining to the Diversion Point or treatment lines to the WIP.
Janes-18 at 80:7-81-2, 92:1-4 (Transcript of the Deposition of Aubrey Spear); Janes-B at 48:8-13 (Koch Prefiled); Janes-16
at 157:18-158:9 (Transcript of the Deposition of David Dunn). No engineering had been done in connection with
Lubbock’s (bed and banks) application, and in particular, no work, other than filing an application, has been done in
connection with building the diversion point or transmission line to the water plant. Janes-17 at 31:5-11 (Transcript of
the Deposition of Wood Franklin); Janes-B at 49:7-8 (Koch Prefiled)
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Although Janes Gravel briefed this issue extensively, the PFD is silent on this issue. Without
agenuine diversion point, “the impacts of the diversions will differ based upon where, when, and how
the diversions take place,” the true impacts Lubbock’s permit may have on Janes Gravel’s senior water
right “cannot be known.”” 'Therefore, Lubbock’s Application cannot satisfy 30 TEX. ADMIN, CODE
§295.7 as a matter of law.”” The PFD’s silence on this issue and recommendation to grant the permit
despite this material deficiency is clearly erroneous.

E. Lubbock provided no evidence supporting its requested catriage losses.

While the lack of a genuine diversion point renders Lubbock’s carriage loss calculations
speculative, that is only the beginning of Lubbock’s carriage loss fatal deficiencies. Under TEX.
WATER CODE § 11.042(b), an authorization to “discharge and then subsequently divert and reuse the
person's existing return flows derived from privately owned groundwater” may only allow “for the
diversion and reuse by the discharger of existing return flows, less carriage losses ....” TEX, WATER
CopE § 11.042(b). And under TEX. WATER CODE § 11.042(c), an authorization to convey and
subsequently divert water in a watercourse or stream “shall allow to be diverted only the amount of
water put into a watercourse or stream, less carriage losses . ...” TEX. WATER CODE § 11.042(c). In
this case, Lubbock relies on a single document — the admittedly unscientific three page Carthel
memo — to carry its burden of proof on carriage losses. The Carthel Memo, which indicates that
all carriage losses will be 0.47% — less than one-half of one percent — is facially unreliable and is
no evidence.”®

1 The admittedly unscientific Carthel Memo is unteliable and thus is “no
evidence” supporting carriage losses.

7 See BRA Proposal for Decision at 21 and 28.
77 Janes-B at 48:19-49:3; 48:15-17 (Koch Prefiled).
”® The evidence in this case shows that this percentage is not only wrong — it is ridiculously wrong — for a myriad of

reasons. Tr. at 197-11 (David Dunn, October 18, 2011)
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Unreliable, irrelevant and unqualified expert opinions are inadmissible. E. I. du Pont de Nemours
v. Robinson, 923 S.W. 2d 549, 556-57 (Tex. 1995)° Scientific evidence which is not grounded "in the
methods and procedures of science" is no more than "subjective belief or unsupported speculation[,]"
and is therefore unreliable. Id. at 557 (citing Dasubert, 113 S. Ct. at 2795). Unreliable evidence is of no
assistance to the trier of fact, and it is well-settled that unreliable scientific evidence is legally no
evidence at all. Mervill Dow Pharms. v. Havner, 953 S.W.2d 706, 714 (Tex. 1997) (“If the foundational
data underlying opinion testimony are unreliable, an expert will not be permitted to base an opinion
on that data because any opinion drawn from that data is likewise unreliable.”); Cooper Tire and Rubber
Co. v. Monde, 204 S.:W.3d 801, 801 (Tex. 2006) (citing Hawmer); Merck & Co. v. Garza 347 S.W.3d 256,
262-263 (Tex. 2010).

Even a cursory review of the Carthel Memo reveals that it is prima facie unreliable. First, it was
not even written to support the Lubbock’s Application to Amend Water Use Permit 3985.% The
memo was written to support Lake 8 — Lubbock’s Amendment Application for Certificate of
Adjudication No. 12-3705.%

But even pretending that the Carthel Memo was written for the Application in this case, it is
based ona crucial false assumption. The Carthel Memo is premised on the fact that any discharge and

diversion would be within Lake 8, and not an intermittent riverbed that is dry most of the year.®?

” In Robinson, the Supreme Court of Texas relied heavily upon the United States Supreme Court opinion of Daubert ».
Merrel] Dow Pharmacenticals, 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2¢ 469 (1993). Under what is commonly known as
the Danbert-Robinson test, the trial court performs an essential role in determining whether expert testimony is admissible.
The Supreme Court in Robinson noted that TEX. R. EVID. 702 contains three requirements for the admission of expert
testimony: (1) the witness must be qualified; and (2) the proposed testimony must be “scientific . . . knowledge”; and (3)
the testimony must “assist the trier of fact to understand the evidence orto determine a fact in issue.” Robinson, 923 S,.W.2d
at 556-557 (citing TEX. R. EVID.702). In order to constitute scientific knowledge which will assist the trier of fact, the
proposed testimony must be relevant and reliable. Robinson at 556.

% Janes- B at 40:11-41:18 (Koch Prefiled); Janes-12 (Lubbock Public Works Interoffice Memo).

¥ Janes-B at 40:11-41:18 (Koch Prefiled); Janes-12 (Lubbock Public Works Interoffice Memo). That conclusion is
supported by the fact that the majority of the memo addresses the estimated stream losses in the Jim Bertram Lake System
that is not even related to this Application. I7.

# Tr. at 52:14-21 (Aubrey Spear, October 18, 2011). At the time Lubbock filed its Application in 2004, Lubbock was
concurrently seeking authorization from TCEQ to construct a dam on the North Fork near its proposed Diversion Point
that would impound water in a reservoir (Lake 8) that extended upstream all the wayto Outfall 001. Janes-B at 37:18-38:3
(Koch Prefiled). At zhar time, Lubbock planned to discharge effluent at one point on the perimeter of Lake 8 and then
pump that same volume of water at the same rate (less carriage losses) from another location on the perimeter of the same
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Instead, the discharge and proposed diversion will occur in a 2.7-mile long intermittent stream bed
composed of fine grained, or loose, sand or silty-sand, that is dry 90% of the time.®® That is a
completely different hydrologic situation.® Carriage losses, particularly seepage, in a dry creek bed
are substantially higher than in a lake saturated with water.® Under such conditions, the North Fork’s
dry bed must be completely saturated before water will begin to flow downstream.® There is simply
no evidence on record supportting cartiage loss in anything other than a saturated lake bottom.
Second, there was no attempt made to actually measure any of the key factors such as seepage,
river bank width and evapotranspiration, all of which are critical factors in determining carriage loss.”
But most importantly, Mr. Carthel himself admitted in the memo that “[t]he measurements [in his
memo] only represent one day and the measurements were not obtained using scientific

7% Based on these considerations, it is unsurprising that Lubbock chose not to call the

standards.
memo’s author, Chester Carthel, as a witness in this case.”
Because the Carthel Memo was not even written for Lubbock’s Application, failed to measure

or calculate any of the carriage loss factors, and is admittedly “unscientific,” it is not reliable, and

Lake 8. Tr. at 52:5-13 (Aubrey Spear, October 18, 2011); Tt. at 55:3-8 (Aubrey Spear, October 18, 2011). However,
Lubbock abandoned its plan to build Lake 8. Janes-14 (8/12/009 Texas Water Development Board Memo); Janes-B at
38:5-7 (Koch Prefiled); Tr. at 52:22-53:1 (Aubrey Spear, October 18, 2011). Today, thete is no application to discharge
into a reservoir (Lake 8) at one point on the perimeter of the reservoir and withdrawing the same volume of water at the
same rate (less carriage losses) from another point on the perimeter of the same reservoir. Janes-B at 38:9-17 (Koch

Prefiled).

 Tr. at 281:11-282:2 (Thomas Koch, October 19, 2011); Janes- B at 42:15-22 (Koch Prefiled); COL 3985A. 9 at 116:21-
117:1, 117:22-118:3 (Dunn Prefiled); Tr. at 133:9-12 (David Dunn, October 18, 2011).

% Janes-B at 38:9-17 (Koch Prefiled); Tt. at 131:13-16; 133:2-8 (David Dunn, October 18, 2011).

% Tr.at 136:10-19 (David Dunn, October 18,2011); see Tr. at 314:15-318:13 (Kathy Alexander, October 19, 2011);Janes-16
at 149:21-150:25 (Transcript of the Deposition of David Dunn); Janes-18 at 89:9-22 (Transcript of the Deposition of
Aubrey Spear); Janes-B at 42:15-22 (Koch Prefiled).

% Janes-B at 42:15-22; Janes-18 at 89:23-11 (Transcript of the Deposition of Aubrey Spear).

¥ TJanes-B at 41:20-42:131 (Koch Prefiled).

# Janes-12 at 2 (Lubbock Public Works Interoffice Memo) (emphasis added); sz ako Janes-B at 41:20-42:13 (Koch
Prefiled); Tt. at 116-20 (David Dunn, October 18. 2011); Tt. at 50:10-12 (Aubrey Spear, October 19, 2011).

¥ Janes-B at 40:11-41:18 (Koch Prefiled); Janes-12 (Lubbock Public Works Interoffice Memo).
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therefore no evidence.® And since the Carthel Memo stands alone as Lubbock’s sole evidence in
support of its carriage losses, Lubbock offered “no evidence” at all in support thereof. Thus the PFD
inappropriately considered the Carthel Memo, and erroneously concluded Lubbock met its burden
to prove accurate carriage losses despite this critical deficiency.
2. The PFD misapplied seepage principles in this case.
One particular excerpt from the PFD bears noting because it underscores its erroneous analysis
of carriage losses, particularly seepage, in this case. The PFD states:

[Clonsidering Janes Gravel's repeated argument that seepage losses would be
significantly greater for flows enteting a dry river bed, it is apparent that Janes Gravel
receive a windfall benefit from the City’s discharge of return flows . . . . Use
of the bed and barks to transport the water to the diversion point will keep a 2. 7 mile
section of the North Fork saturated, thus less of the natural flow in the north Fork
will soak into the ground, leaving more for the downstream water right holders.”

PFD at 20.

This excerpt shows that the PFD fundamentally misunderstands Janes Gravel’s point. First,
Janes Gravel’s point is that seepage — and therefore carriage loss — will be substantially greater for
flows entering a dry river bed than a saturated lake bed. Lubbock’s carriage losses, which wrongly
assume the discharge and diversion will be into a saturated lake bed, will be substantially higher if the
bed were intermittently dry. As a result of this simple indisputable fact, LubbocKk’s carriage losses are
clearly understated. That understatement of carriage loss results in harm to Janes Gravel because
Lubbock can divert more water than if carriage loss were correctly measured.

Second, the indication that Lubbock’s discharges and diversions will keep the section in
between saturated stands the record evidence on its head. 'The record evidence is undisputed that
Lubbock’s discharges and diversion will not keep that portion of the North Fork saturated. Carthel’s
memo wrongly assumed a saturated lake bed. Janes Gravel established that the North Fork is dry

most of the time, and that Lubbock’s discharges are irregular.” The PFD’s conclusion that Janes

% Janes-12 (Lubbock Public Works Interoffice Memo).

" Trat 52:14-21 (Aubrey Spear, October 18, 2011). See Lubbock’s discharge reports. Janes-13 (7/8/2004 Lloyd
Gosselink Letter to TCEQ); Janes-B at 44:22-45:16; 45:18-46:5 (Koch Prefiled). Mr. Spear indicated in his prefiled
testimony that Lubbock does not discharge continuously from Outfall 001, and in fact, the discharges often vary widely
from a flow rate of zero to a rate and volume closer to the maximum rate and volume authorized by the TPDES Permit.
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Gravel will benefit from Lubbock’s Permit could not be farther from the truth, and turns a blind eye
to the fact that the City’s carriage loss factor of less than one-half of one percent over a 2.7-mile
stretch of dry, sandy river bed is patently absurd.

3. The PFD’s errot on cattiage losses likely stems from a misapplication of the
applicable burden of proof.

In analyzing the carriage loss issue, the PFD states, “[n]otably, although critical of the City’s
carriage loss calculation, Janes Gravel failed to submit an alternative loss factor that it could
demonstrate as being more accurate. Moreover, Mr. Koch failed to rebut the opinions of the City’s
and the ED’s experts that the methodology employed by the City to calculate the carriage loss was
the industry standard . .. .” PFD at 19-20.

The PFD’s analysis inverts the burden of proof in a water rights case, and disregards the
evidence Janes Gravel submitted in this case. First, with an application fora water right, the applicant
has the burden of proof. 30 TEX. ADMIN. CODE § 80.17(a), 30 TEX. ADMIN. CODE Chapter 297.
Therefore, Lubbock — not Janes Gravel — had the burden to prove accurate carriage losses. It is
true that Janes Gravel did not submit its own carriage loss factor. It is also irrelevant to the proper
legal standards in this case. It was Lubbock’s burden, alone, to meet its burden of proof. Janes
Gravel was not required to supply an accurate carriage loss factor for Lubbock. See i, Second, the
PFD’s assertion that Janes Gravel did not challenge Carthel’s methodology is astonishing. As Janes
Gravel repeatedly pointed out, Carthel’s carriage loss calculation suffered from the following
methodology flaws:

. As Carthel himself acknowledged. The measurements were only taken on one day
and were admittedly unscientific.”

See COL 3985A 1 at 11:6-9 (Spear Prefiled); Janes-B at 45:18-46:5 (Koch Prefiled). Mr. Spear also testified during
his deposition that Lubbock’s discharge does not follow any pattern, and that there are times where there is little to
no flow, and then others when there is a spike of flow with a higher volume. Janes-18 at 53:24-54:22 (Transcript of
the Deposition of Aubrey Spear).

2 Janes 12 at 2
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. Carthel failed to measure or calculate evapotranspiration from plants along the

riverbed.”
. Carthel used a methodology only arguably for lakes, not dry river beds.*
. Because Carthel wrongly assumed Lake 8 would be constructed, his “lake”

methodology is fundamentally flawed when applied to a dry river bed.””

. Carthel failed to consider key elements of dry river bed carriage loss calculation such
as antecedent rainfall and the effects of seasonal variation in temperature and rainfall %

Carriage loss is a critical issue in this case, yet the PFD does not properly applyand analyze the
burden of proof on carriage loss, resulting in an erroneous conclusion that Lubbock proved that
carriage loss is only 0.47% in a dry, sandy river bed.

F. There is no evidence that Lubbock’s Application meets applicable environmental
requirements.

Lubbock must prove that its proposed amendment will not harm surface water quality, existing
instreém uses of the stream or river, aquatic and wildlife habitat, and instream flows necessary to
support recreation, navigation, and federally listed species. See TEX. WATER CODE § 11.042(c); 30
TEX. ADMIN. CODE §§ 297.47,297.53-297.56. 30 TEX. ADMIN. CODE § 297.54(a) states, in pertinent
part, that “the commission shall assess the effects . . . of the granting of the [bed and banks]
application on water quality of the stream or river to which the application applies . . .. Assessment
of water quality impacts shall consider the maintenance of State of Texas Surface Water Quality
Standards . . . and the need for all existing instream flows to be passed up to that amount necessary

to maintain the water quality standards for the affected stream . ...” 30 TEX. ADMIN. CODE

» Janes 12;Tr. at 48:9-49:7 (Aubrey Spear, October 18, 2011); Janes-B at 39:19-40:9 (Koch Preifled); Tr. at 76:3-5 (Aubrey
Spear, October 18, 2011).

** Janes 12; Janes-B at 40:11-41:18 (Koch Prefiled); Janes- 12 (Lubbock Public Works Interoffice Memo). That conclusion
is supported by the fact that the majority of the memo addresses the estimated stream losses in the Jim Bertram Lake
System that is not even related to this Application. I4.

% Janes-B at 38:9-17 (Koch Prefiled); Tr. at 281:11-282:2 (Thomas Koch, October 19, 2011); Janes-B at 42:15-22 (Koch
Prefiled); Janes-16 at 116:21-117:1, 117:22-118:3 (Transcript of the Deposition of David Dunn); Tr. at 133:9-12 (David
Dunn, October 18, 2011).

% Janes-B at 44:22-45:16 (Koch Prefiled); Janes-B at 41:20-42:13 (Koch Prefiled).
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§297.54(a). Moreover, “[a]ssessment of water quality impacts shall consider the need for all existing
instream flows to be passed up to that amount necessary to . . . protect uses of existing, downstream
water rights by providing water of a usable quality and to provide, in part, for the protection of vested
riparian water rights and domestic and livestock uses.” 30 TEX. ADMIN. CODE § 297.54(a). TEX.
WATER CODE §11.042(b)states that “[s]pecial conditions may also be provided to help maintain
instream uses and freshwater inflows to bays and estuaries.” TEX. WATER CODE §11.042(b).

Lubbockdid not submit any evidence, aside from testimony pointing to a single memo created
by the ED’s staff, to demonstrate meeting the numerous above requirements.” Mr. Dunn did not
perform any review for the Application’s effect on the environment.”® In fact, Mr. Dunn admitted
that he was not even qualified to speak as to effects on wildlife and effects on aquatic species and
vegetation.”” Therefore, Lubbock did not offer a single witness to show whether Lubbock’s
Application met the water quality requirements. That alone is fatal to Lubbock’s Application because
the applicant must meet its burden of proof by itself and without the assistance of the ED. See 30
TEX. ADMIN. CODE § 80.108(d).!®

There is only a single memo concerning environmental issues in this case — the sole March
7, 2005 Interoffice Memo written by Adam Cohen (the “Cohen Memo”). Similar to the Carthel
Memo, the Cohen Memo is unreliable and therefore is #o evidence at all in support of Lubbock’s
Application.” In the Cohen Memo, Adam Cohen — not a witness in this case — discusses that he

believed approximately one year of Lubbock’s discharge into the North Fork had not likely affected

7 Janes-B at 54:1-22 (Koch Prefiled).
% Tr. at 186:15-17 (David Dunn, October 18, 2011); Tr. at 76:6-15 (Aubrey Spear, October 18, 2011).
? 'Tr. at 187:9-13 (David Dunn, October 18, 2011).

1% Commission rules plainly spell out that, “[t]he executive director's participation . . shall be for the sole purpose of
providing information to complete the administrative record.” 30 TEX. ADMIN. CODE § 80.108(d). Commission's rules
further dictate that “[wlhen the executive director participates as a party in a contested case hearing concerning a
permitting matter before the commission or SOAH the executive director maynot assist an applicant in meeting its burden
of proof.” 30 TEX. ADMIN. CODE § 80.108(e). Applied here, the rule requires that Lubbock must carry its burden on its
own; it may not rely on a memo from the ED to catry its burden of proof.

"V Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2c 469 (1993); E. L. du Pont de Nemonrs
v. Robinson, 923 S.W. 2d 549, 556-57 (Tex. 1995).
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aquatic habitat in the North Fork, and therefore did not recommend a flow restriction in Lubbock’s
Draft Permit.'®

The Cohen Memo is woefully out of date and therefore fatally flawed; the situation is simply
not the same as it was in 2005.!® Even if one only considers discharges from Qutfall 001, Lubbock’s

% The memo should have

historic discharges at Owsfall 001 span over almost eight years, not one.!
been updated to analyze the substantial time passage, and at a minimum, flow restrictions should have
been included to retain historic flows.!® Aside from the Cohen Memo, the ED offered no evidence
of any other work that was done to address the water quality requirements. Ms. Alexander considered
herself qualified to testify as to water quality matters — and therefore was the only witness in the
entire case offered up to address water quality issues.'® But Ms. Alexander admitted that she did not
petform anyenvironmental effects review for Lubbock’s Application.'” Nor did the ED’s staff audit
any reviews or otherwise review any environmental reviews from Lubbock.'® In light of these facts,
its not surprising that Ms. Alexander also admitted that there was not even a single exhibit offered
regarding a review for effects on groundwater quality.'”

Because the unreliable Cohen Memo is the onlyevidence — and practically the onlywork done

— conceming environmental and water quality issues, there is no evidence in support thereof.

192 Tanes-24 (3/27/2005 TCEQ Interoffice Memo); Janes-B at 54:1-22 (Koch Prefiled).

1% Tanes-B at 54:1-22 (Koch Prefiled).

104 I4.

1% Tanes-B at 54:1-22 (Koch Prefiled).

106 Ms. Alexander’s qualifications to testify as a water quality expert in this case are questionable in light of the fact that
she did not know how long it takes for aquatic vegetation to rely on water in a watercourse. Tt. at 330:17-19 (Kathy
Alexander, October 19,2011). Further, Ms. Alexander did not know how long it takes for aquatic wildlife to rely on water
in a watercourse, either. Tr. at 330:20-23 (Kathy Alexander, October 19, 2011).

197 T, at 327:19-21 (Kathy Alexander, October 19, 2011)

108 T, at 327:5-7 (Kathy Alexander, October 19, 2011).

19 T, at 330:24-331:2 (Kathy Alexander, October 19, 2011).
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Accordingly, the PFD’s conclusion that Lubbock met its burden to prove that the environmental
requirements were satisfied is devoid of any evidentiary support and is therefore erroneous.

G. The PFD fails to recognize obvious and undisputed environmental reliance on historic
return flows.

As shown above, the Cohen Memo is fatally flawed because it only considers the effects of
discharge from Outfall 001. The PFD’s reliance on the Cohen Memo highlights another fatal flaw
it suffers in this case — the PFD wholly fails to recognize the obvious and undisputed environmental
reliance on Lubbock’s historic return flows. Lubbock’s discharged effluent formed a substantial part
of the base flow of the North Fork at Jeast seven years ago — not one year — and going back
decades prior to that."°

The impact of removing years of assimilated historic return flows from existing surface water
flows is likely the most important environmental issue associated with a bed and banks permit,
Obviously, removing flows occurring as far back as the 1930's will adversely impact the water quality
and flows in the North Fork. Any legitimate analysis of environmental and water quality effects must
take Lubbock’s long-term discharges and their effects on the North Fork into consideration.

Yet neither Lubbock nor the ED even considered how Lubbock’s historic effluent discharge and
its impact on stream flow have likely created different characteristics that will be impacted by
Lubbock’s proposed diversion if it is simply removed.'! Despite extensive briefing on this issue by
Janes Gravel and OPIC, the PFD is silent on this issue as well. Because analysis of this critical
environmental issue is absent from Lubbock’s proof and the PFD, the PFD is clearly erroneous.
H. TEX. WATER CODE § 11.046 applies to this case.

The PFD erroneously concluded, and in turn failed to apply, TEX. WATER CODE § 11.046. In
the PFD, the ALJ cites to TEX. WATER CODE § 11.046, subsection (a), and then concludes that

§ 11.046 does not apply to this case because none of the water Lubbock discharged into the North

110
Id.

" Tanes-B at 54:1-22 (Koch Prefiled).
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Fork was diverted or taken from the North Fork. PFD at 8. To reach that conclusion, the ALJ states
that “[ulse of the term ‘appropriator’ infers that surplus water returned to a watercourse is state
water,” and since none of the water Lubbock plans to divert originated from the North Fork, it
cannot be “surplus water.” I4.

This conclusion is erroneous. Section 11.046 contains no requirement — explicit, implicit or
otherwise — that the use of the water occur in the same place in which it was obtained in order for
it to be “surplus water.” See TEX. WATER CODE § 11.046. The definition simply states that surplus
water is “water in excess of the initial or continued beneficial use of the appropriator.” TEX. WATER
CODE § 11.002(10). Further, there are three subsections in § 11.046, and only subsection (a) refers
to water being returned to the watercourse “from which it was taken.” Cf TEX. WATER CODE §
11.046(a)-(c).

Notably, § 11.046(c) states that “waterappropriated undera permit, certified filing, or certificate
of adjudication may, prior to its release into a watercourse or stream, be beneficially used and reused
by the holder. ... Once water has been diverted . . . and then returned to a watercourse or stream,
however, it is considered surplus water and therefore subject to reservation for instream uses or
beneficial inflows or to appropriation by others unless expressly provided otherwise in the permit,
certified filing, or certificate of adjudication.” TEX. WATER CODE § 11.046(c). 'The PFD in the recent
BRA speaks to this point as well. In the BRA case, the AL]’s concluded that “Section 11.046(c)
simply codifies the long standing rule in Texas that water becomes state water once it enters a
watercourse,”!12

TEX. WATER CODE § 11.046 cleatly applies to this case, and the PFD's conclusion that it did
not, and failure to apply it in this case, was an error of law.

I. Special conditions to protect Janes Gravel and instream flows.
The draft permit contains no provision to protect Janes Gravel or environmental instream

flows. Although the Commission can properly deny Lubbock’s Application for any of the reasons

12 BRA PED at 148-150.
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outlined above, the Commission can alternatively grant the Application with special conditions to
protect Janes Gravel and in stream flows. The draft permit contains a provision allowing Lubbock
a 5% margin of error in measuring its diversion. As the ED’s expert acknowledged, due to the 5%
margin of error, it is possible that Lubbock could take 5% more water than it is supposed to take.!?
When Lubbock’s expert, Mr. Dunn was asked to calculate how many acre-feet 5% of the total acre-
feet in the permit would be, he acknowledge that the amount is 1, 649 acre-feet.!** 'Then Mr. Dunn
calculated what 5% of 9 million gallons per day (the discharge from Outfall 001) would be, and he got
504 acre-feet. Mr. Dunn admitted that such a “small” measuring error was 54 acre-feet more than
the total right that Janes Gravel has. '’

So what might be a small error to Lubbock in this case, is a potentially fatal deprivation of water
rights to a senior downstream water holder — Janes Gravel. The Commission has the discretion to
address this serious and troublesome issue in a manner that protects Janes Gravel’s senior water right
and provides protection for instream environmental flows as well. The Commission could reduce the
amount Lubbock is permitted to divert by 5% to provide a protection against this “margin of error”
thereby leaving more water in the North Fork. Alternatively, the Commission can place a special
condition providing Janes Gravel with a senior call on the permit as the Commission has done in past

indirect reuse permits.

IV. CONCLUSION

The Commission’s intervention is urgently needed. Janes Gravel is a senior water right on the
North Fork, yet those senior rights have not been given due consideration and protection. Because
Lubbock failed to carry its burden of proof for the numerous reasons set forth above, the
Commission would be well within its discretion to deny the City’s Application. Alternatively, to

protect Janes Gravel’s senior water right — and therebyits existence as a business — the Commission

3 Tt at 326:11-14 (Kathy Alexander, October 19, 2011).
T, at 223:8-225:6 (David Dunn, October 18, 2011).

15 T, at 225:7-18 (David Dunn, October 18, 2011)
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can attach special conditions to any permit issued to Lubbock as set forth in Section IILI, above.
Finally, the Commission can remand the matter to SOAH so that the glaring deficiencies in the
Application regarding carriage loss and environmental impact can be properlyassessed for the benefit

of Janes Gravel and instream environmental flows.

Respectfully submitted,

THE/I'ERRILL FIRM, P.C.
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I hereby CERTIFY that on June 22, 2012, a true and complete copy of the above was via the
method indicated to counsel of record at the following addresses:

City of Lubbock Brad Castleberry via fasx to: (512) 472-0532
Martin Rochelle
Jason Hill
Lloyd Gosselink
816 Congress Ave, Ste 1900
Austin, Texas 78701

TCEQ Executive Director James Aldredge via fax to: (512) 239-0606
TCEQ, MC-173
P.O. Box 13087
Austin, Texas 78711-3087

Public Interest Counsel James Murphy via fax to: (512) 239-6377
TCEQ - OPIC, MG-103
P.O. Box 13087
Austin, TX 78711-3087

Martha Jean Forrest McNeely ~— Trey Jackson via fax to: (512) 5510679
Marianne and John Loveless 1905 W. 30 Street
Lynn Forrest Austin, Texas 78703
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Texas Natural Resource Conservation Commission

INTEROFFICE MEMORANDUM
To: Reuse Committee Date:  Febmary 3, 1997
From; l\;fark Jordan, Directorw@}—w-—— d v E
Water Policy and Regulations Division FEB 05 1997
Subject: Commissioners’ December 13 Work Session sort AR 2 358 BEGL

At their December 13, 1996 work session, the Commissioners heard a staff presentation and
considered a staff concept paper regarding reuse and water rights. Additionally, the Commissioners
were provided a chart by staff listing the draft policy statements that had been provided to the Reuse
Committee, On the chart, staff indicated the pros and cons and related comments, and corresponding
staff recommendations relating to the policy options, The Commissioners also heard comments from
several members of the Reuse Committee, The Commissioners then adopted the following policy
guidance to be applied to new applications recelved after December 13, 1996:

A General:

1)  Direct Rense of Surface Water Authorlzed: Except as spechically provided otherwise
in the water right, state water appropriated under a surface vater vight can be
beneficlally used and reused by the water right holder for the authorized purposes,
locations, etc,, under the water right priot to its release into a stream. This could
include the full, authorized consumption of the water appropriated under the water right
resulting in no retumn flows if the water right does not explicitly require that some or all of
the water diverted must be retuenied to & stream and there is no “surplus™ water, Section
11,046 of the Texns Water Code requires surplus water 10 be returned to the stream from
which the water was diverted “if the water can be retumned by gravity flow and it Is
reasonably practicable to do so," Commission rules define "surplus” water ag “water taken
ﬁ'om” any source in oxcass of needs and not used beneficially for the purpose authorized by
law,

When determining the availability of unappropriated water that can be appropriated for a
new water right, existing water rights are valued at their full amounts as recorded in the
water rights, ‘This means that return flows that may someday be directly rensed under
an existing water right are not ncluded in determining water availability for future
water rights on a dependable basls, However, a water right may be granted based upon
the use of return flows, but with the express provision that the water available for the right
is dependent upon interruptible, upstream return flows.

Upon granting a new water right, if there Is 5 need to protect senlor downstream water
rights or environmental flow needs, then speclal return flow requirements may be

BRA Exhibit No. 5%
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2)

placed Iu the water right, Including the specific point of return and amount of water to
ba returned.

Comment: Most existing water rights do not have explicit retum flow requirements, thereby
authorizing the diversion and consumption of the full appropriative amount, This includes
the “direct" reuse (1., reuse of water prior to its retum to a stream) of reslaimed water. Such
direct reuse may include, but not be limited to, the irrigation of golf courses and other
landscape lmgation in lieu of using potable water, as provided by the definition of
“munijcipel use” in Commission rules contained in 30 TAC §297.1, It may also include the
capture and rouse of imigation tailwater or the recycling of water used for industrial
purposes. The ability to use reclaimed water under a water xight prior to its retum to a stream
has also been recognized by Texas courts (e.g., Harrell v. EH, Vahlsiog. Inc., 248 8, W.2d
762, 768 (Tex, Clv. App, - San Antonio 1952, writ ref'd n.r.e) Such reuge, however, is
SUbJQOt to water quality requirements provided by Commission rules contained in Chapter
210 if the reuse provides for the alternative disposal of treated effluent such as irrigation.
Finally, some water rights have special retum flow requirements to protect senior
downstream water rights and/or environmental flow needs and some downstream water
rights are expregsly subordinate to upstream reuse,

] ‘ gy r Right: Generally, once surface water
diverted under 8 water right returna toa stream, the water right holder loses the right
to the continued uge of the water under the water right. This is because the water right
does not authorize the downstream diversion and uss of the return flows, A “bed and banks"
penmit (see below) may not be obtained for this, If a water right holder wants to discharge
and then divert his retum flows for further use, he will need to apply for a new appropriation
of water, A new appropriation is junior to all other existing water rights and subject to all
applicable water conservation and environmental conditlons.

Exceptions to this would be If the water right speclfically provides for the rense of
return flows and/or there 1s an explicit provision in a downstream water right that
expressly subordinates that downstream water right to the upstream reuse of return
flows by the discharger. A water right holder may still direotly reuse this water prior to its
retimn to the stream in recordance with the purposes, locations, eto., under the water right
unless there are explicit return flow requirerents in the water right.

Comment: In South Texas Water Co. v, Bietl, 247 8,W.2d 268, 272 (Tex. Civ. App, -
Galveston 1952 writ refd nr.e.), the court ruled that a water right holder does not acquire

the ownership of the gorpug of the water, but merely acquires the right to the use of the water
for the purposes and conditions set forth in the water right. Therefore, unless specifically
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provided otherwise in the water right, water that has been released back to the stream may

not be rediverted downstream and reused under the water right. Rather, those return flows
are subject to general appropriation,

This principle is also discussed in the leading legal treatise on Texas water law:

“An uppropriator of water has a usufructaary right thereln, not an ownership in the
gorpug of the water, I after using the water, he does nothing to recapture the excess
befors it leaves his land or project -« and particularly before it drains into a natural
water course ~ he has no jurisdiction over the escaped water, Hutchins, The Texas

Law of Water Rights (1961) at 551,

Finally, the adoption of this principle is also reflected in a legal memorandum done by the
staff of this agency's predecessar, the Texas Department of Water Resources, on secondary
use permits dated February 10, 1984,

When most water rights were granted, the reuse of any or a significant portion of the water
may not have been contemplated or may have been limited by technical or financial
considemtions. Therefore, there has been a genern] expectation that certain uses of water -
particularly municipal use « would result in retutn flows that could be appropriated to others,
Indeed, cities have historically returned an average of 60 percent of the water diverted,
primarily through wastewater discharges, In fact, water right applicants are to declare at the
time of submitting an application or making a claim for a water right the point and
anticipated amount of return flows,

However, because of increasing demands for a finite resource, many water right holders
would now like to change the way they have historically used and returned water to the
stream by rensing more and more water, This would change the historival use pattems and
streamflow conditions and, therefore, has the potential to significantly impact downstream
water rights and snvironmental flow needs, A recent change to Commission rules has
already expanded the scope of existing water rights for municipal use by providing that such
uge now includes direct reuse for iixigation for golf courses and other landscaps irtigation
if the water is being used in lieu of potable water, To additionally allow for the indirect
reuse of water under existing water rights would significantly inorense the impact reuse
would have on historical streamflows compared to direct reuse, Therefore, in addition to its
legal underpinnings, the policy of requiring a new appropriation for indirect reuse strikes a
balance between the need to optimize existing water supplies through direct reuse while stitl
basleally maintaining the status quq as to the expected consumptive uss at the time a water
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tight was granted and general streamflow conditions when the downstream water rights wers
granted,

"This policy of requiring & new appropriatlon for the “indirect rouse™ of water still allows for
the reuse of water by the dlscharger. Howsver, such indirect reuse would be subject to
conditions to protect affected water rights and environmental flows during low flow
conditions i the stream, Therefore, indirect reuse may not praovide a raliable source of water
during drought, Water right holders considering indirest reuse may wish to perform a
cost/benefit analysis in considering whether to construct artificial conveyances 80 as to
directly reuse this water under the existing water right, rather than acquire a new water right
to use the stream to convey this water and divert these retun flows subjeot to conditions to
protect affected water rights and environmental flow needs, f use of these retum flows s
negessary t0 meet essential water needs during drought, the need to have this water without
these conditions may outweigh the costs of constructing an artificial conveyance system,

B, “Develoned” Wa % " Peor

)

‘ oped® Water In Stream May be Atthorized Under “Bed and
" ischargar “Developed” water Iy water that would not have been
in the stream but for the efforts of the developer and is for the subsequent use by the
developer. Developed water typically originates as privately-owned groundwater, but may
also include surface or ground sater obtained through an interbasin or inter-watershed
transfer and put into a stream of the receiving basin or watershed, It does not include water
that is originally from the straam, Prior to the discharge of “developed” water, the
developer may obtain & “bed amd banks” permit from the Commission for the
conveyance of this water In a watercourse for subsequent diversion (Tess carringe losses
such as evaporation, transpiration, seepage, ete,) and use by the developer,

The burden of demonstrating that the diversion will not impair existing water rights Is on the
applicant, This includes correctly caloulating cairiage losses and demonstrating that the
disoharged daveloped water will not be diverted by surface water right holders, intluding
unrecorded, exempt domestic and livestock users, before it is picked up by the developer,
A bed and banks permit is also subject to réaronable conditions to aveld or mitigate
adverss environmental impacts such as the degradation of water quality or the
introduction of exotic species to the recelving stream. The discharge and diversion rate
and location may also be conditioned to prevent harm to aquatic species or prevent a
diversion rats greater than the discharge rate,
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A "bed and banks" permit for the conveyance of daveloped water in a watercourse is not
considered a new appropriation of state water, Because the water has never been in the
recalving stream, allowing the diversion of discharged “developed" water less carriage losses
should not impair existing water rights or instream flow amounts in the receiving stream,

Generally, a person may not, however, obtain a bed and banks permit after the fact to
divert surface or ground water historleally discharged by that person, Including water
that may have been considered developed water prior to its discharge. This is because
these historical flows may have been used in granting downstream water rights and providing
for instream uses such as water quality and aquatic and wildlife habitat, An exception to this
would be if the person can provide clear avidence in the person’s water right and/or in
affected downatream water rights that the indirect reuse of these historical releases was
previously nuthorized (see discussion under policy statement A.2.)

Additionally, a bed and banks permit would not be granted to a person who temporarily
ceases the discharge for the purpose of attempting to qualify for e bed and banks permit,
Howsver, a bed and banks permit would be allowable for any new discharge of developed
wi'ater nbove the historical discharge If such authorization is obtained prior to the increased
dischargs.

Comment: This definition of developed water is widely used in the westem stutes and is
similar to that previously adopted by TNRCC’s predecessor agency, the State Board of
Engineers. Booth, 17 St, Mary's L.J, 11811183 (1986). Water discharged into a stream
under a bed and banks permit must also meet applicable water quality standards as provided
by rule or in a TNRCC issued water quality permit required under Chapter 26'of the Texas
Water Code, Nothing prevents the historical dischaxger of developed groundwater from
cersing the disoharge and directly reusing the water, However, such reuse is subject to water
quality requirements provided by Commission rules contained in Chapter 210 if the reuse
provides for the alternative disposal of treated effluent such as irrigation,

2ed ano Bgnks - 14y INQt e Liseg Yrima L0180 YY Al T LIV
Developed Water: A bed and banks permit will not be granted for the primary
purpose of using the stream to “polish” the water quality of the discharged water so
that the water diverted is of significantly better quality than the water discharged, Any
incidental benafit, including polishing the discharged water, will be acosptable if the primary
purpose is to convey and beneficially reuse the developed water in the most cost-effective

nanner,
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Comment: Using state water to “polish” discharged water is not a beneficial use of state
water. However, in all ceses the dischargs must meet the water quality standavds for the
receiving stream., This, coupled with a low percentage of the total amount of water in the
stream, makes “polishing™ the water more of a public perception issue than a substantive
concemn,

At the beginning of the work session on reuse, staff indicated that they were not proposing to change
past permitting decisions, If the provisions of an exlsting water right clearly reflect a different
pollcy than adopted at the twvork session, then the provisions of the water right shall continue
to control. Additionally, staff indicated that they were not proposing that, based upon the outcome
of the work session, staff would take a different position than it had originally taken on a pending
application. Howaver, staff do refer contested applications to the Commission for a preliminary
determination on whether to grant the request(s) for hearing, In doing so, the Commission will
address the issue of who are affected parsons entitled to a hearing, To determine this issue, the
Commission will also determine what type of authorization is required for a reuse project, Sucha
determination may be different from the staff position recommended for an application received
prior to the December 13 work session,

1t should be noted that the recent TNRCC/TWDB joint report to Lt. Governor Bob Bullock
identified reuse as a major water issue needing further legislative guldance. Atthe work session, the
Commissioners stated that they intend to use this policy guidance until such legislative guidance is
provided,

}

Once again, thank you for your considerable time and effort in participating on the Reuge
Committee, The Committes provided valuable input to the agency on this difficult and complex
issue, 1f you have any questions, please do not hesitate to contact me at (512) 239-4805,
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