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June 25, 2012 
 
 
Ms. Bridget Bohac 
Chief Clerk 
Office of the Chief Clerk 
Texas Commission on Environmental Quality 
P.O. Box 13087, MC-105 
Austin, Texas 78711-3087 
 
Re: Application from Aqua Utilities, Inc. CCN Nos. 11157 and 20453, to purchase 

facilities and to transfer and cancel CCNs 13114 and 21005 from Texas-American 
Water Company in Brazoria, Harris, Liberty, Matagorda, and Montgomery 
Counties.  SOAH Docket No. 582-12-0707; TCEQ Docket No. 2011-1566-UCR. 

 
Dear Ms. Bohac: 
 
Enclosed for filing with the Texas Commission on Environmental Quality is the original 
plus seven copies of “The Executive Director's Exceptions to the Proposal for Decision 
and Proposed Order” for the above referenced matter.   
  
If you have any questions, please call me at (512) 239-0608. 
 
Sincerely, 
 

 
Ron M. Olson 
Staff Attorney  
Environmental Law Division 
 
Enclosure 
 
 
cc:  Mailing List 
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THE EXECUTIVE DIRECTOR'S EXCEPTIONS TO THE PROPOSAL FOR 
DECISION AND PROPOSED ORDER  

 

 
TO THE HONORABLE COMMISSIONERS OF THE TCEQ: 
 

COMES NOW, the Executive Director (“ED”) of the Texas Commission on 

Environmental Quality (“TCEQ” or “Commission”) and files the following Exceptions to the 

Administrative Law Judge’s (“ALJ”) Proposal for Decision (“PFD”) and proposed order in the 

above captioned matter. 

 
I.  INTRODUCTION 

 

On June 4, 2012, the ALJ issued her PFD recommending that the Commission does 

not have jurisdiction to request a hearing regarding Aqua Texas, Inc.’s (“Applicant”) failure to 

provide proper public notice.1  The Executive Director respectfully disagrees with the ALJ’s 

recommendation. 

On February 28, 2011, Aqua Texas filed a sale, transfer, merger (“STM”) application 

with the TCEQ to purchase the facilities and to transfer and cancel the Certificates of 

Convenience and Necessity (“CCN”) of Texas-American Water Company.  In a letter dated 

March 16, 2011, the ED accepted the application for filing and informed the Applicant that it 

is the Applicant’s responsibility to provide correct notice to any utilities, cities, cities with an 

extraterritorial jurisdiction (“ETJ”) within two miles of the proposed service area, any city 

with an ETJ which overlaps the proposed service area, customers transferred, or other 

                         
1 PFD at 5. 
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affected parties.2  On March 30, 2011, the Applicant provided affidavits to the ED which 

ostensibly indicated that proper notice had been mailed to those legally required to receive 

such notice.3  In reliance on the Applicant’s affidavit that proper notice of its STM application 

had been provided as required by the Texas Water Code and the TCEQ rules, the ED mailed a 

letter to the Applicant stating that Aqua Texas may proceed with the transaction.4  However, 

it was later discovered that Aqua Texas had failed to provide notice to the City of Houston as 

required by Texas Water Code Section 13.301 and Commission rule Sections 291.109 and 

291.112, even though portions of Texas-American’s service areas that would be transferred to 

the Applicant pursuant to the STM application are within two miles of Houston’s city limits 

or overlap Houston’s ETJ.5  Through additional briefing, it was also discovered that Aqua 

Texas failed to provide the statutorily required notice to at least three other municipalities – 

City of Hillcrest Village, City of Woodbranch Village, and City of Stagecoach.  Therefore, the 

Commission has jurisdiction to request a hearing on this application to ensure that proper 

notice has been provided. 

Texas Water Code Section 13.301 and TCEQ rule Sections 291.109 and 291.1126 

require an applicant who files a STM application to provide public notice of the action.7  

Proper notice is so essential to the STM process that it is one of the express reasons why the 

ED can refer a STM application to the State Office of Administrative Hearings (“SOAH”).8  

Unless waived for good cause by the ED9, the law requires an applicant to provide proper 

public notice of a STM application before the transaction can be completed.10  This notice 

requirement is not dependent upon the ED issuing a letter stating whether a hearing will be 

requested.  Rather, proper public notice is a mandatory directive independent of the other 

requirements in Texas Water Code Section 13.301 and TCEQ rule Sections 291.109 and 

291.112.  The law requires Aqua Texas to provide proper public notice before it can complete 

                         
2 See, Attachment 1; See also, 30 TEX. ADMIN. CODE § 291.112(c)(3) (“The applicant shall mail the notice to cities and 
neighboring retail public utilities providing the same utility service whose corporate limits or certified service area 
boundaries are within two miles of the requested service area boundaries, and any city with an extraterritorial jurisdiction 
which overlaps the proposed service boundaries.”) 
3 See, Attachment 2. 
4 See Attachment 3. 
5 See, 30 TEX. ADMIN. CODE § 291.112(c)(3); 30 TEX. ADMIN. CODE § 291.109 
6 30 TEX. ADMIN. CODE § 291.112 applies in this case because Aqua Texas’ STM application is seeking to transfer Texas-
American’s CCN to Aqua Texas.  Therefore, all notice requirements in this rule must be satisfied by the Applicant. 
7 TEX. WATER CODE § 13.301(a)(2); 30 TEX. ADMIN. CODE § 291.109(a); 30 TEX. ADMIN. CODE § 291.112(c) 
8 TEX. WATER CODE § 13.301(e)(1). 
9 The ED did not waive any public notice in this case. 
10 TEX. WATER CODE §§ 13.301(a)(2), 13.301(g), and 13.301(h); See also, 30 TEX. ADMIN. CODE §§ 291.109(a) and 
291.112(c)(3). 
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its STM transaction regardless of whether the ED has informed the Applicant that a hearing 

will not be requested.  Therefore, since Aqua Texas failed to provide proper public notice of 

its application, the Commission has the jurisdiction to ensure that the notice requirements of 

the Texas Water Code and the TCEQ rules have been met before it issues a final order.  

Accordingly, the ED respectfully disagrees with the ALJ’s PFD and proposed order. 

 
II.  THE ALJ’S PFD IS CONTRARY TO THE TEXAS WATER CODE, THE TCEQ 

RULES, AND THE PUBLIC POLICY OF THE COMMISSION 
 

The ALJ’s PFD ignores the mandatory notice requirements in the Texas Water Code 

and the TCEQ rules and erroneously recommends that the ED’s June 15, 2011 letter divests 

the Commission of jurisdiction because it automatically approved the STM transaction.  

Accordingly, the ED respectfully recommends that the Commissioners not adopt the PFD and 

proposed order, but instead make a finding that the Commission does have jurisdiction in 

this case and remand the matter to SOAH for a hearing consistent with the ED’s following 

exceptions: 

 

A.  The PFD incorrectly finds that the STM transaction can be completed despite Aqua 
Texas’ failure to provide proper notice. 

 

The ALJ’s PFD incorrectly states that the ED waived his right to a hearing when he 

mailed his June 15, 2011 letter indicating that Aqua Texas may proceed with its STM 

transaction.11  The ALJ reasons that the STM transaction could be completed, and was 

approved, once the ED issued his letter pursuant to Section 13.301(f) of the Texas Water 

Code.12  However, the ALJ’s finding completely ignores the express mandate in the Texas 

Water Code and the TCEQ rules which state that a STM transaction cannot be completed if 

the Applicant did not satisfy all of the requirements of TEX. WATER CODE § 13.301 and 30 TEX. 

ADMIN. CODE §§ 291.109 and 291.112.13 

The ALJ’s PFD misses the key issue in this case.  In a footnote in the PFD, the ALJ 

states that she offers no opinion on whether the Applicant was actually required to provide 

notice.14  However, the Applicant’s legal obligation to provide proper notice is a 

                         
11 PFD at 4. 
12 Id. 
13 See, TEX. WATER CODE §§ 13.301(g) and 13.301(h); 30 TEX. ADMIN. CODE §§ 291.109(h) and 291.109(i)  
14 PFD at 5. 
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determinative issue regarding whether a STM transaction can be completed, regardless of 

whether the ED informed the Applicant that a hearing will not be requested.  To emphasize 

the importance of proper notice, Texas Water Code Sections 13.301(g) and (h), along with the 

corresponding Commission rules15, unambiguously state that a STM transaction cannot be 

completed when proper notice has not been provided.16  These statutory and regulatory 

notice provisions are independent of, and take precedence over, Texas Water Code Section 

13.301(f).  In other words, Section 13.301(f) does not automatically approve a STM 

transaction despite the applicant’s failure to provide proper notice.  The law requires the 

applicant to provide proper notice before the start of the deadlines established in Section 

13.301(f) become effective.17  Specifically, Texas Water Code Section 13.301(a) states that on 

or before the 120th day before the effective date of a sale, acquisition, lease, rental, merger, or 

consolidation of a water or sewer system, the utility shall file a written application with the 

Commission and give public notice of the action.18  Accordingly, proper public notice must be 

provided by the applicant before the effective date of the transaction and, therefore, must be 

provided before the start of the timeframes established in Section 13.301(f).  Any action taken 

under Section 13.301(f) is dependent upon the applicant having already provided proper 

public notice.  Furthermore, pursuant to TCEQ rule 50.133, the ED does not have the 

authority to approve an application when the public notice requirements have not been 

met.19   

In this case, it is undisputed that Aqua Texas failed to provide proper notice to the City 

of Houston, and failed to provide any notice to the cities of Hillcrest Village, Woodbranch 

Village, and Stagecoach.  Even though the ED discovered that Aqua Texas failed to provide 

proper notice after he mailed the June 15, 2011 letter, the Texas Water Code and the TCEQ 

rules are clear that any action taken under Section 13.301(f) of the Water Code cannot 

authorize the completion of a STM transaction when proper notice has not been provided.  

Therefore, the ED’s June 15th letter had no legal effect because of Aqua Texas’ improper 

                         
15 30 TEX. ADMIN. CODE §§ 291.109(h) and 291.109(i) 
16 TEX. WATER CODE § 13.301(g) (“…if the utility or water or sewer service corporation fails to make application as required or 
to provide public notice, the sale acquisition, lease, or rental may not be completed unless the commission determines that 
the proposed transaction serves the public interest.”); TEX. WATER CODE § 13.301(h) (“A sale, acquisition, lease, or rental of 
any water or sewer system required by law to possess a certificate of public convenience and necessity that is not completed 
in accordance with the provisions of this section is void.”) 
17 TEX. WATER CODE § 13.301(a);  See also, 30 TEX. ADMIN. CODE § 291.109(a).   Likewise, the 120-day period described in 
Texas Water Code § 13.301(f) does not begin until the “last date the applicant mailed the required notices…”  30 TEX. ADMIN. 
CODE § 291.109(a)(2). 
18 TEX. WATER CODE § 13.301(a) (emphasis added) 
19 30 TEX. ADMIN. CODE § 50.133 
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notice.  The ED’s letter cannot circumvent the notice requirements.  As described above, the 

notice requirements are independent of any action taken by the Executive Director under 

Section 13.301(f).  The ED’s letter was issued in reliance on the Applicant’s affidavit that it 

provided proper notice and was legally dependent upon such notice being actually provided 

to all entities required by law to receive the notice.  The ED’s letter cannot legally authorize 

the completion of the STM transaction despite Aqua Texas’ failure to provide proper notice20, 

did not acquiesce to the notice being properly provided, and does not divest the Commission 

of jurisdiction.  A STM transaction is not final until the ED or the Commission issues a final 

order; and neither the ED nor the Commission has issued a final order in this matter. 

Therefore, since Aqua Texas did not satisfy all the legal requirements of the Texas 

Water Code and the TCEQ rules, the ED’s letter cannot authorize the completion of the STM 

transaction when Aqua Texas failed to provide proper notice.  Hence, it was within the 

Commission’s jurisdiction to request a hearing and refer this matter to SOAH pursuant to 

Texas Water Section 13.301(e)(1).21  Accordingly, the ED recommends that the 

Commissioners not adopt the ALJ’s PFD because it erred in finding that a STM transaction 

can be completed, and is approved, even though the Applicant failed to provide proper notice. 

 

B.  The PFD incorrectly states that the ED does not have authority to rescind its 
June 15, 2011 letter. 

 

Once the ED discovered that Aqua Texas failed to provide proper notice, staff notified 

the Applicant that the ED was rescinding the June 15, 2011 letter for failure to provide proper 

notice and was referring this matter to SOAH for a hearing.22  The ALJ’s PFD erroneously 

states that there is nothing in the statute or rules which give the ED authority to rescind the 

June 15th letter.23  However, the Texas Water Code and the TCEQ rules support the ED’s 

authority for rescinding the June 15th letter which became invalid due to Aqua Texas’ failure 

to provide proper notice. 

As discussed supra, Texas Water Code Sections 13.301(g) and (h) do not allow an 

applicant to complete a STM transaction if proper notice has not been provided.  Therefore, 

                         
20 Pursuant to TCEQ rule 50.133, the ED does not have authority to act on an application when the applicant fails to provide 
proper notice and must refer the matter for consideration by the Commission. 
21 TEX. WATER CODE § 13.301(e)(1) (“The executive director may request a hearing if the application filed with the 
commission or the public notice was improper.”); See also, 30 TEX. ADMIN. CODE § 291.109(e)(1). 
22 See, Attachment 4. 
23 PFD at 4. 
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because Aqua Texas failed to provide proper notice, the Executive Director’s June 15th letter 

had no legal effect.  Accordingly, it is within the ED’s authority to notify the Applicant of this 

fact and to rescind the letter. 

Furthermore, pursuant to TCEQ rule 50.133, the Executive Director does not have the 

authority to act on a STM application when the public notice requirements have not been 

satisfied.24  Commission rule 50.133(c) states that if the public notice requirements have not 

been satisfied, the ED shall refer the application for consideration and action by the 

Commission.25  The language in this TCEQ rule coincides with the statutory directive under 

Texas Water Code Section 13.301(g) which states that if the utility fails to provide public 

notice, the Commission, not the ED, must determine if the proposed STM transaction serves 

the public interest.26   

 Therefore, under both the Texas Water Code and the TCEQ rules, the ED’s June 15th 

letter had no legal effect due to Aqua Texas’ failure to provide proper notice.  The ED cannot 

authorize the completion of a STM transaction when the public notice requirements have not 

been met.  It is the Commission who must make the final determination.  As such, the ED has 

the authority to rescind the June 15th letter and has the jurisdiction to request a hearing.27  

As soon as the ED discovered Aqua Texas’ defect in notice, the ED notified the 

Applicant that it was rescinding the June 15th letter and was requesting a hearing.  Both 

actions by the Executive Director are supported by the Texas Water Code and the TCEQ 

rules.  Accordingly, the ED recommends that the Commissioners not adopt the ALJ’s PFD 

because it incorrectly finds that the ED cannot rescind his letter and request a hearing. 

 

C.  The PFD erroneously states that the ED cannot evaluate the adequacy of notice after 
issuance of the June 15, 2011 letter. 

 

The ALJ’s PFD states that there is no basis in the statute or rules for the ED to 

reevaluate the adequacy of the notice after he issues a letter pursuant to Texas Water Code 

Section 13.301(f)(2).28  However, the ALJ’s conclusory statement offers no analysis to 

harmonize her pronouncement with the express mandate in the Texas Water Code and the 

                         
24 30 TEX. ADMIN. CODE § 50.133 
25 30 TEX. ADMIN. CODE § 50.133(c) 
26 TEX. WATER CODE § 13.301(g) 
27 Typically, the Commission delegates to an administrative law judge of SOAH the responsibility to hear matters that come 
before the Commission pursuant to TEX. WATER CODE § 5.311. 
28 PFD at 4. 
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TCEQ rules which require the Applicant to provide proper notice before a STM transaction 

can be completed.29 

As detailed in the sections above, the Texas Water Code and the TCEQ rules prohibit 

the completion of a STM transaction when an applicant has failed to provide proper notice, 

notwithstanding the ED’s letter indicating that a hearing will not be requested.  The 

Executive Director has the statutory obligation to ensure all requirements of Texas Water 

Code Section 13.301 and TCEQ rule Sections 291.109 and 291.112 have been met.  The 

adequacy of notice is an essential requirement which sets the framework for proceeding with 

the transaction.  If proper notice was not provided, the STM transaction cannot be 

completed. 

In this case, the ED relied on Aqua Texas’ affidavit signifying that it had provided 

proper notice.  However, it was later discovered that Aqua Texas did not notify all entities 

required by law to receive notice of its STM application.  Therefore, it is incumbent upon the 

ED to reevaluate the adequacy of notice to determine the effect Aqua Texas’ defect in notice 

has on the transaction.  As the Texas Water Code and the TCEQ rules make clear, failure to 

provide proper notice prevents the STM transaction from being completed.30  Thus, the ED’s 

June 15th letter cannot authorize the completion of the STM transaction, and a final order 

cannot be issued, when Aqua Texas failed to provide proper notice.  The appropriate recourse 

for Aqua Texas’ improper notice is for the ED to request a hearing on that issue for 

consideration and action by the Commission.31  Therefore, the Texas Water Code and the 

TCEQ rules support the ED’s jurisdiction to reevaluate the adequacy of notice in order to 

determine if the STM transaction is correctly authorized by law. 

Accordingly, the ED recommends that the Commissioners not adopt the ALJ’s PFD 

because it attempts to limit the ED’s authority to determine if an applicant has provided 

proper notice of its STM transaction. 

 

 

 

 

                         
29 See, TEX. WATER CODE §§ 13.301(g) and 13.301(h); 30 TEX. ADMIN. CODE §§ 291.109(h) and 291.109(i) 
30 See, TEX. WATER CODE §§ 13.301(g) and 13.301(h); 30 TEX. ADMIN. CODE §§ 291.109(h) and 291.109(i) 
31 TEX. WATER CODE §§ 13.301(e)(1) and 13.301(g); 30 TEX. ADMIN. CODE §§ 291.109(e)(1), 291.109(h), and 50.133(c) 
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D.  It is the responsibility of the Applicant to provide proper public notice. 
 

The ALJ’s PFD states that the ED had the opportunity to determine whether Aqua 

Texas had complied with all notice requirements before issuing the June 15th letter.32  The 

ALJ’s PFD implies that the ED should not have relied on Aqua Texas’ affidavit indicating that 

proper notice was provided.  However, the ED appropriately relied on the Applicant’s 

affidavit until there was a question of whether proper notice was actually provided. 

The burden of providing and proving proper notice is on the applicant.33  TCEQ rule 

291.109(a)(2) requires the applicant to submit an affidavit stating that the applicant provided 

proper notice.34  The ED relies on this affidavit because the applicant is more familiar with 

the exact locations of the utility systems to be transferred in relation to the other retail public 

utilities that are required to receive notice of the STM transaction.  The ED does not have the 

mapping data necessary to determine the corporate boundaries of nearby municipalities or to 

determine if the proposed facilities to be transferred are located in a municipality’s ETJ.  The 

ED relies on the applicant to determine who must receive notice in accordance with the law.  

The Executive Director will investigate beyond the representations made by the applicant if 

questions of improper notice arise.  However, until that time, the applicant’s affidavit of 

proper notice signifies that the applicant has complied with all notice requirements.  

Therefore, it is the responsibility of the applicant to perform an adequate and diligent search 

in order to identify every entity who is required by law to receive notice of its STM 

transaction.  This is an important step in the process since a STM transaction cannot be 

completed if the applicant fails to provide proper notice.35 

Once the ED received Aqua Texas’ STM application, the ED notified Aqua Texas of its 

legal responsibility to provide notice.  In bold, underlined lettering, the ED’s March 16, 2011 

letter states “It is the responsibility of the applicant to provide correct notice...”36  

The Executive Director’s letter also made it clear to Aqua Texas that it is the Applicant’s duty 

to provide proper notice to “any utilities, cities, cities with an extraterritorial jurisdiction 

within two miles of [the] proposed service areas, any city with an extraterritorial jurisdiction 
                         
32 PFD at 4. 
33 30 TEX. ADMIN. CODE § 291.12 (The burden of proof is on the moving party); See also, 30 TEX. ADMIN. CODE § 291.109(a) 
(“…the utility or water or sewer service corporation shall file a written application with the commission and give public 
notice of the action.”) (emphasis added); TEX. WATER CODE § 13.301(a) (“A utility… shall… give public notice of the action”) 
(emphasis added); and 30 TEX. ADMIN. CODE § 291.112(c)(3) (“The applicant shall mail the notice…”) (emphasis added). 
34 30 TEX. ADMIN. CODE § 291.109(a)(2) 
35 See, TEX. WATER CODE §§ 13.301(g) and 13.301(h); 30 TEX. ADMIN. CODE §§ 291.109(h) and 291.109(i) 
36 See, Attachment 1. 
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which overlaps the proposed service area, customers transferred, or other affected 

parties...”37  It was Aqua Texas’ statutory duty to perform adequate and diligent research to 

determine all the entities that were entitled by law to receive notice of Aqua Texas’ STM 

transaction. 

Aqua Texas submitted an affidavit which signified that it had provided proper notice.  

However, as it turns out, Aqua Texas failed to provide proper notice to the cities of Houston, 

Hillcrest Village, Woodbranch Village, and Stagecoach.  The ED’s June 15, 2011 letter, issued 

based on the Applicant’s affidavit that proper notice has been provided, did not waive notice 

to those entities that did not receive the notice.  Once the question of improper notice was 

raised, the ED informed Aqua Texas that it appears that proper notice has not been provided 

and that the ED is referring this matter to SOAH for a hearing.  The ED’s initial reliance on 

the Applicant’s affidavit was appropriate and in accordance with the Texas Water Code and 

the TCEQ rules.  However, when the question of improper notice arose, the ED correctly 

rescinded his letter and referred this matter to SOAH.  It is the determination of improper 

notice that stops the STM transaction from being completed and obligates Aqua Texas to 

prove that proper notice has been provided before the Commission can issue a final order. 

Accordingly, since the Applicant knows the specific locations of all the systems to be 

transferred and has the legal obligation to provide proper notice, it is appropriate for the ED 

to rely on the Applicant’s affidavit until questions arise as to whether proper notice was 

actually provided.  When proper notice has not been provided, the ED has the jurisdiction to 

request a hearing in accordance with the Texas Water Code and the TCEQ rules. 

 

E.  The PFD is not consistent with the Commission’s policy of meaningful public 
participation. 

 

One of the cornerstones of the Commission’s public policy is to allow meaningful 

public participation.  The essential requirement of an applicant to provide notice of its STM 

application to all cities and neighboring retail public utilities is to allow those entities an 

opportunity to provide public comment to the TCEQ.38  The Commission has stated that 

“public input is essential to quality decision making at the agency.”39  That is why the 

Commission has adopted as one of its core philosophies the need to ensure “that the public 
                         
37 See, Attachment 1.  See also, 30 TEX. ADMIN. CODE § 291.112 
38 30 TEX. ADMIN. CODE § 291.109(a); See also, 30 TEX. ADMIN. CODE § 291.112(c)(1)(D) 
39 See, The TCEQ’s “Resolution Concerning Public Participation” which is attached to this brief as Attachment 5. 
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has knowledge of and can participate to the full extent allowed by law in all matters which 

affect them.”40   

The TCEQ rules establish a 30-day comment period in which cities and neighboring 

utilities can provide comments to the ED regarding the proposed STM transaction.41  

Comments received by the Executive Director from those entities aid in the ED’s 

determination of whether the proposed STM transaction is in the public interest.  Without 

proper notice being provided, those entities who did not receive notice were not afforded 

their right to participate in the STM application process.  Therefore, failure to provide proper 

notice not only hinders the ED’s ability to determine public interest, but also inhibits 

meaningful public participation. 

In this case, Aqua Texas failed to provide proper notice to the cities of Houston, 

Hillcrest Village, Woodbranch Village, and Stagecoach.  As a result, all four cities were 

deprived of their opportunity to provide public comment on Aqua Texas’ STM application 

during the 30-day comment period.  The ALJ’s PFD precludes those cities from participating 

in the STM process by disregarding their right to receive proper notice of the transaction.  

Failure to provide proper notice not only prevents the STM transaction from being 

completed, it also denies the right of those entities to comment on the application as allowed 

by law.  Therefore, the PFD is inconsistent with the Commission’s policy of meaningful public 

participation.  Accordingly, the ED recommends that the Commissioners not adopt the ALJ’s 

PFD. 

 

III.  CONCLUSION 
 

Based upon the above exceptions, the Executive Director respectfully recommends 

that the Commissioners not adopt the PFD and proposed order, but instead make a finding 

that the Commission has jurisdiction in this case and remand this matter to SOAH for a 

hearing. 

The ALJ’s PFD ignores the public notice requirements in the Texas Water Code and 

the TCEQ rules and disregards the effect that Aqua Texas’ failure to provide proper notice has 

on its STM transaction.  The Texas Water Code and the TCEQ rules mandate that proper 
                         
40 Id.; See also, TEX. WATER CODE § 5.112 (“The commission shall develop and implement policies that will provide the public 
with a reasonable opportunity to appear before the commission and to speak on any issue under the jurisdiction of the 
commission.”). 
41 30 TEX. ADMIN. CODE § 291.109(a); See also, 30 TEX. ADMIN. CODE § 291.112(c)(1)(D) 
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notice must be provided before a STM transaction can be completed and approved, 

regardless of whether the ED indicates that a hearing will not be requested.  Due to Aqua 

Texas’ failure to provide proper notice to at least four municipalities, the ED’s June 15th letter 

has no legal effect and cannot legally approve the STM transaction. When a question of 

improper notice arises, the ED has the obligation to reevaluate the adequacy of notice in 

order to determine if the STM transaction is correctly authorized by law. When proper notice 

has not been provided, it is the Commission who must make the final determination on the 

STM transaction.  As such, the ED has the authority to rescind the June 15th letter and has the 

jurisdiction to request a hearing for consideration and action by the Commission.  The ED’s 

actions in this matter are in accordance with the Texas Water Code and the TCEQ rules and 

promote the Commission’s policy of meaningful public participation by ensuring all 

requirements of the Texas Water and TCEQ rules are satisfied in a way that protects the 

rights of those entities that were entitled to receive proper public notice. 

 

Respectfully submitted, 
 
Texas Commission on Environmental Quality 
 
Zak Covar 
Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 

 

By  
Ron M. Olson, Staff Attorney 
State Bar of Texas No. 24056070 
Environmental Law Division 
P.O. Box 13087, MC-173 
Austin, Texas 78711-3087 
Phone: 512.239.0600 
Fax: 512.239.0606 
 
REPRESENTING THE  
EXECUTIVE DIRECTOR OF THE 
TEXAS COMMISSION ON  
ENVIRONMENTAL QUALITY 
 



CERTIFICATE OF SERVICE 
 

I certify that on June 25, 2012, a copy of the foregoing document was sent by first 

class, agency mail, electronic mail, to the persons on the attached Mailing List. 

 
 
 

 
Ron Olson, Staff Attorney 
Environmental Law Division 
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