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THE EXECUTIVE DIRECTOR'S RESPONSE TO EXCEPTIONS TO THE
PROPOSAL FOR DECISION AND PROPOSED ORDER

TO THE HONORABLE COMMISSIONERS OF THE TCEQ:

COMES NOW, the Executive Director (“ED”) of the Texas Commission on
Environmental Quality (“TCEQ” or “Commission”) and files the following Response to
Exceptions to the Administrative Law Judge’s (“ALJ”) Proposal for Decision (“PFD”) and

proposed order in the above captioned matter.

I. INTRODUCTION

As discussed in the ED’s previously filed exceptions to the PFD, the ALJ’s PFD is
contrary to the Texas Water Code, the TCEQ rules, and the Commission’s public policy
because it ignores the statutory and regulatory notice requirements of sale, transfer, merger
(“STM”) applications and Aqua Texas’ failure to provide proper notice. The ALJ’s PFD
inappropriately focuses on only one subsection of Texas Water Code Section 13.301 to the
exclusion of all other subsections.! The subsections that were not analyzed or considered by

the ALJ in the PFD require Aqua Texas to provide proper notice before the STM transaction

1The ALJ’s PFD only considered Subsection (f) of Texas Water Code Section 13.301 and fails to consider the requirements of
any other subsections in Section 13.301.
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can be completed?; and prevents the transaction from being completed or approved due to

Aqua Texas’ improper notice.3 When all subsections of Texas Water Code Section 13.301 and

TCEQ rule Sections 291.109 and 291.112 are considered, it is evident that the ED cannot

authorize the completion of a STM transaction when the public notice requirements have not

been satisfied. Therefore, since Aqua Texas failed to provide proper public notice of its
application, the Commission has the jurisdiction to ensure that the notice requirements of

the Texas Water Code and the TCEQ rules have been met before it issues a final order.

II. REPLY TO AQUA TEXAS’ EXCEPTIONS

In its exceptions, Aqua Texas seeks to add specific conclusions of law and ordering
provisions to the ALJ’s proposed order which would direct the ED to complete, and approve,
the STM transaction. However, the ALJ’s proposed order and Aqua Texas’ proposed
provisions are contrary to the Texas Water Code and the TCEQ rules and should not be
adopted. Instead, the ED respectfully recommends that the Commissioners not adopt the
PFD and proposed order and remand this matter to SOAH for a hearing on the public

interest.

A. The STM transaction cannot be completed due to Aqua Texas’ failure to provide
proper notice.
Aqua Texas argues that changes should be made to the proposed order that would
compel the Executive Director to complete the STM transaction.4 Aqua Texas’ proposed

conclusions of law and ordering provisions would require the ED to approve the STM

2 Tex. WATER CODE § 13.301(a); See also, 30 TEX. ADMIN. CODE § 291.109(a)
3 Tex. WATER CODE § 13.301(h); See also, 30 TEX. ADMIN. CODE § 291.109(i)
4 Aqua Texas’ Exceptions to the PFD at 2-3.
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application even though Aqua Texas failed to provide proper notice.s However, Aqua Texas’
misconception that the ED can legally approve the STM transaction despite Aqua Texas’
defect in notice is contrary to the Texas Watef Code and the TCEQ rules.

The Texas Water Code and the TCEQ rules require an applicant to provide public
notice of its STM application on or before the 120tk day before the effective date of the
transaction.t Public notice is so important that the 120-day period does not begin until
prop'er notice has been provided.” Specifically, TCEQ rule Section 291.109 states that if
mailed notice is required, the 120-day period begins on the last date the applicant mailed the
required notices.® Therefore, the STM transaction cannot be completed before the applicant
provides proper public notice. Pursuant to Texas Water Code Sections 13.301(g) and (h), if
the applicant fails to provide proper notice, the STM transaction cannot be completed or
approved by the ED.9 Moreover, pursuan{ to TCEQ rule 50.133, the ED does not h.ave the
authority to approve a STM applicationi® when the public notice requirements have not been
met. 1

In a letter dated March 16, 2011, the ED notified Aqua Texas that its STM application
has been accepted for filing and that it is Aqua Texas’ responsibility to provide correct notice
of the application.*? The second paragraph of that letter directs Aqua Texas to provide notice

to “any utilities, cities, cities with extraterritorial jurisdiction within two miles of [the]

5 Id. at 3-4.

6 TEX., WATER CODE § 13.301(a); See also, 30 TEX. ADMIN. CODE § 291,109(a)

7 30 TEX. ADMIN. CODE § 291.109(a)(2)

8 Id. Aqua Texas was required to mail notice to all retail public utilities that were entitled to receive notice pursuant to the
Texas Water Code and the TCEQ rules.

9 Tex. WATER CODE § 13.301(g) (“...if the utility or water or sewer service corporation fails to make application as required or
to provide public notice, the sale acquisition, lease, or rental may not be completed unless the commission determines that
the proposed transaction serves the public interest.”); TEx. WaTER CoDE § 13.301(h) (“A sale, acquisition, lease, or rental of
any water or sewer system required by law to possess a certificate of public convenience and necessity that is not completed
in accordance with the provisions of this section is void.”)

10 Pursuant to TCEQ rule 50.131(b)(4), the Commission has delegated authority to the executive director to act on
applications concerning certificates of convenience and necessity (“CCN”). A STM application involves transferring a CCN to
the prospective buyer. Therefore, a STM application is subject to the requirements for ED approval under Chapter 50 of the
TCEQ rules.

11 3o TEX. ADMIN, CODE § 50.133 )

12 The ED’s March 16, 2011 was previously filed as Attachment 1 to the ED’s Exceptions to the PFD.
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proposed service area, any city with an extraterritorial jurisdiction which overlaps the
proposed service area, customers transferred, or other affected parties.”:3 The ED’s letter
also states that “the notice in [Aqua Texas’] application is deficient” and that Aqua Texas
must “re-notice all affected parties as described in the second paragraph of [the] letter.”4 On
March 30, 2011, Aqua Texas submitted the affidavit of Kurt Schelbelhut, Controller for Aqua
Texas, which stated that he “complied with all notice requirements in the application and
application acceptance letter...”ss In Reliance on Aqua Texas’ affidavit, the ED issued his
June 15t letter indicting a hearing will not be requested. However, it was subsequently
discovered that Aqua Texas did not provide proper public notice as its affidavit indicated.
Aqua Texas failed to provide proper notice to the City of Houston, and failed to provide any
notice to the cities of Hillcrest Village, Woodbranch Village, and Stagecoach. Consequently,
the ED rescinded the June 15t letter and requested a hearing.

As detailed above, and in the ED’s previously filed exceptions, the Texas Water Code
and the TCEQ rules prevent the ED from completing Aqua Texas’ STM transaction due to
Aqua Texas’ failure to provide proper notice. In partiqular, Texas Water Code Section
13.301(h) expressly prohibits the STM transaction from being finalized when the applicant
has not satisfied the requirements of TEX. WATER CODE § 13.301.16 By failing to provide
proper notice, Aqua Texas did not satisfy all requirements of Section 13.301. Therefore, the
STM transaction cannot be completed.

Additionally, Texas Water Code Section 13.301(g) states that if the utility fails to

provide public notice, the Commission, not the ED, must determine if the proposed STM

13 Attachment 1 to the ED’s Exceptions to the PFD; See also, 30 Trx. ADMIN, CODE § 291.112.

4 Jd, at 6.

15 Aqua Texas’ affidavit was previously filed as Attachment 2 to the ED’s Exceptions to the PED.
16 TEX, WATER CODE § 13.301(h); See also, 30 TEX. ADMIN. CODE § 291.109(1)
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transaction serves the public interest.’7 As such, Aqua Texas’ failure to provide proper notice
removes the determination of public interest from the ED and instead requires the
Commission to make the final determination. Similarly, TCEQ rule 50.133 does not allow the
ED to act on Aqua Texas’ STM application due to Aqua Texas’ improper notice.® The
Commission has not delegated its authority to the Executive Director in matters where the
applicant failed to satisfy the notice requirements.’9 Therefore, in accordance with the Texas
Water Code and the TCEQ rules, the ED cannot complete the STM transaction. Accordingly,
the ALJ’s proposed order and Aqua Texas’ suggested revisions to the proposed order are

contrary to the law and should not be adopted.

B. This matter should be remanded to SOAH for a hearing on public interest pursuant to
the Texas Water Code and the TCEQ rules.

Aqua Texas suggests that this matter should be remanded to the ED so that Aqua
Texas’ STM transaction can be completed and approved.2e However, due to Aqua Texas’
improper notice, the Texas Water Code and the TCEQ rules require the Commission to make
the final determination on whether Aqua Texas’ STM transaction serves the public interest.

Texas Water Code Section 13.301(g) states that if a utility fails “to provide public
notice, the sale, acquisition, lease, or rental may not be completed unless the commission
determines that the proposed transaction serves the public interest.”2t Section 13.301(g)
requires the Commission, not the ED, to make the final determination on Aqﬁa Texas’ STM

application. Likewise, Commission rule 50.133 states that if the public notice requirements

17 Trx, WATER CODE § 13.301(g)

18 30 TEX. ADMIN. CODE § 50.133; See also, TEX. WATER CODE § 5.122
19 Id.

20 Aqua Texas’ Exceptions to the PED at 3.

21 TEx, WATER CODE § 13.301(g)
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have not been satisfied, the ED cannot act on the application and shall refer the application
for consideration and action by the Commission.22

Aqua Texas’ failure to provide proper notice precludes the ED from acting on the STM
application. In accordance with the Texas Water Code and the TCEQ rules, it is the
Commission that must determine if Aqua Texas’ STM transaction serves the public interest.23
Therefore, the ED cannot approve Aqua Texas’ STM transaction. The TCEQ rules list several
factors that must be considered in order to determine whether the transaction serves the
public interest.24 The public interest factors should be considered before a final order is
issued by the Commission. Typically, the Commission delegates to an administrative law
judge of SOAH the responsibility to hear legal and factual matters that come before the
Commission.2s Therefore, the ED respectfully recommends that the Commissioners remand
this case to SOAH for a hearing to determine if Aqua Texas’ STM transaction serves the

public interest.
1IT. CONCLUSION

The ALJ’s PFD and proposed order ignores the public notice requirements in the
Texas Water Code and the TCEQ rules and disregards the effect that Aqua Texas’ failure to
provide proper notice has on its STM transaction. Aqua Texas’ suggested revisions to the
proposed order continue to overlook the consequences of its defect in notice. The ultimate
responsibility is on Aqua Texas to provide proper notice. Aqua Texas failed to perform its
due diligence in determining all the entities that were required to receive notice. Aqua Texas

did not provide proper notice to the cities of Houston, Hillcrest Village, Woodbranch Village,

22 50 TEX, ADMIN. CODE § 50.133(c)

23 Trx. WATER CODE § 13.301(g)

24 30 TEX, ADMIN, CODE § 291.109(e)(5)
25 TEX, WATER CODE § 5.311
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and Stagecoach. Pursuant to Texas Water Code Sections 13. 301(g) and (h), Aqua Texas’
failure to satisfy the notice requirements prevent the ED from approving the STM
transaction. When proper notice has not been provided, it is the Commission who must
make the final determination. Therefore, the Executive Director respectfully recommends
that the Commissioners not adopt the PFD and proposed order, but instead make a finding
that the Commission has jurisdiction in this case and remand this matter to SOAH for a

hearing on the public interest.

Respectfully submitted,
Texas Commission on Environmental Quality

Zak Covar
Executive Director

Robert Martinez, Director
Environmental Law Division

Ron M. Olson, Staff Attorney
State Bar of Texas No. 24056070
Environmental Law Division
P.O. Box 13087, MC-173

Austin, Texas 78711-3087
Phone: 512.289.0600

Fax: 512.239.0606

REPRESENTING THE
EXECUTIVE DIRECTOR OF THE
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
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