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V. 
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OF 
 
 
 

ADMINISTRATIVE HEARINGS 
 

EXECUTIVE DIRECTOR’S EXCEPTIONS TO THE ADMINISTRATIVE LAW JUDGE’S 
PROPOSAL FOR DECISION 

 
COMES NOW the Executive Director of the Texas Commission on Environmental 

Quality (“TCEQ”), represented by the Litigation Division, after having reviewed the 
Administrative Law Judge’s Proposal for Decision and files the following exceptions before 
the State Office of Administrative Hearings (“SOAH”).  

 
 

PREAMBLE 
 
 The Executive Director respectfully recommends that the Preamble be revised to 
reflect that the entity that is Respondent in this matter was incorporated as SHAWNA INC., 
as is seen in documents on file the Secretary of State.  Specifically, the Executive Director 
recommends that the first sentence of the Preamble be revised to read as follows: 
 

“On _________________, the Texas Commission on Environmental Quality (TCEQ or 
Commission) considered the Executive Director’s First Amended Report and Petition 
recommending that the Commission enter an order assessing administrative 
penalties against and requiring corrective action by SHAWNA INC. (Respondent).”   

 
FINDING OF FACT NO. 4 

 
 The Executive Director respectfully recommends that Finding of Fact No. 4, page 1, 
be revised to reflect that the Commission issued Agreed Order Docket No. 2009-1238-PST-E 
on February 10, 2010, as opposed to February 23, 2009, and that Ordering Provision 2.a. of 
the Agreed Order required Respondent to permanently remove the UST system from service 
on March 25, 2010, as opposed to January 25, 2010.  Specifically, the Executive Director 
recommends that Finding of Fact No. 4 be revised to read as follows: 
 

4. “On February 10, 2010, the Commission issued TCEQ Agreed Order Docket No. 
2009-1238-PST-E (Agreed Order) to which the Respondent had consented on 
November 3, 2009.  Ordering Provision No. 2.a. of the Agreed Order required the 
Respondent to permanently remove the Facility’s UST system from service by 
March 25, 2010.” 

 
FINDING OF FACT NO. 5 

 
 The Executive Director respectfully recommends that Finding of Fact No. 5, page 2, 
be revised to reflect the date by which Respondent was to remove the UST system, 
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according to the terms of Agreed Order Docket No. 2009-1238-PST-E, was March 25, 2010, 
as opposed to March 25, 2013.  Specifically, the Executive Director recommends that 
Finding of Fact No. 5 be revised to read as follows.  
 

5.  “As of March 25, 2010, the UST system had not been permanently removed from 
service and had no form of corrosion protection, as required by 30 Texas 
Administrative Code § 334.47(a)(2).” 

  
FINDING OF FACT NO. 12.b. 

 
The Executive Director respectfully recommends that Finding of Fact No. 12.b., page 

2, be revised to reflect the base penalty in effect under the TCEQ Penalty Policy, September 
1, 2002 revision and that “violations” be revised to “violation” since there was only one 
alleged violation.  Specifically, the Executive Director recommends that Finding of Fact 12.b. 
be revised to read as follows: 

 
12.b. “The base penalty for its violation is $10,000 per violation, per day.  After 

adjustment, the amount assessed per violation, per day is $2,500, which for 22 
months would total $55,000.” 

 
CONCLUSION OF LAW NO. 2 

 
 The Executive Director respectfully recommends that Conclusion of Law No. 2, page 
3, be revised to correct the citation to the legislative history of Tex. Water Code § 7.052, as 
it relates to the history of the $10,000 per violation, per day base penalty, which was 
utilized to calculate the administrative penalty assessed in this matter.  The legislative 
history provided by the Administrative Law Judge relates to the current $25,000 per 
violation, per day base penalty.  Specifically, the Executive Director recommends that the 
citation be revised to read as follows: 
 

2. “The penalty may not exceed $10,000 per violation, per day, for each of the 
violations at issue in this case.  Texas Water Code § 7.052; Acts 1997, 75th Leg., 
ch. 1072, Sec. 2, eff. Sept. 1, 1997. 

 
ORDERING PROVISION NO. 1 

 
The Executive Director respectfully recommends that Ordering Provision No. 1., page 

4 be revised to modify the entity name of the Respondent to reflect the entity name on file 
with the Secretary of State.  In addition, it is respectfully recommended that the word, 
“Commission” in the phrase “Commission Order” be deleted as none of the following 
Ordering Provisions contain that word.  Specifically, the Executive Director recommends that 
the citation be revised to read as follows: 

 
1. “Within 30 days after the effective date of this Order, SHAWNA INC. shall pay an 

administrative penalty in the amount of $68,750 for its violations of 30 Texas 
Administrative Code § 334.47(a)(2) and TCEQ Agreed Order Docket No. 2009-
1238-PST-E, Ordering Provision No. 2.a., considered in this case.” 
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ORDERING PROVISION NO. 2 
 

The Executive Director respectfully recommends that Ordering Provision No. 2., page 
4 be revised to modify the entity name of the Respondent to reflect the entity name on file 
with the Secretary of State.  Specifically, the Executive Director recommends that the 
citation be revised to read as follows: 

 
2. “Checks rendered to pay penalties imposed by this Order shall be made out to 

“TCEQ.”  Administrative penalty payments shall be sent with the notation “Re: 
SHAWNA INC., TCEQ Docket No. 2011-2299-PST-E” to:” 

ORDERING PROVISION NO. 7 
 

 The Executive Director points out that there is an Ordering Provision No. 7 in the 
original Order that is located next to an address, which is actually part of Ordering Provision 
No. 6.  The Executive Director respectfully recommends that Ordering Provision No. 7 be 
deleted, which will have the effect of re-numbering all of the following Ordering Provisions 
such that the total number of Ordering Provisions will be eleven, as opposed to the twelve in 
the original order.   
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PRAYER 
 

To the extent that the Administrative Law Judge’s Proposal for Decision is 
inconsistent with these exceptions and recommended modifications, the Executive Director 
excepts to the Proposal for Decision. Copies of the Proposed Order with the recommended 
modifications are attached. Attachment “A” is the redline/strikeout version which clearly 
delineates the recommended modifications. Attachment “B” is a copy of the Proposed Order 
incorporating the Executive Director’s recommended changes. 
 

Respectfully submitted, 

Texas Commission on Environmental Quality 

Zak Covar 
Executive Director 

Caroline M. Sweeney, Deputy Director 
Office of Legal Services 

Kathleen C. Decker, Division Director 
Litigation Division 

 
by _______________________________ 
Steven M. Fishburn 
State Bar of Texas No. 24050600 
Litigation Division, MC 175 
P.O. Box 13087 
Austin, Texas 78711-3087 
(512) 239-3400 
(512) 239-3434 (FAX) 
Mike.Fishburn@tceq.texas.gov 
   



 
CERTIFICATE OF SERVICE 

SHAWNA INC. 
SOAH Docket No. 582-13-0645 

TCEQ Docket No. 2011-2299-PST-E 
 

I hereby certify that on this 16th day of May, 2013, the original and 7 copies of the 
foregoing “Executive Director’s Exceptions to the Administrative Law Judge’s Proposed Order 
(“Exceptions”) were filed with the Chief Clerk, Texas Commission on Environmental Quality, 
Austin, Texas. 

 
I further certify that on this day a true and correct copy of the foregoing Exceptions 

were sent to the following: 
 
Via Telefax to (512) 322-2061 
The Honorable William G. Newchurch 
State Office of Administrative Hearings 
300 W. 15th Street, Suite 504 
Austin, Texas 78701-1649 
 
Via Certified Mail, Postage Prepaid 
Article No. 7004 1350 0002 7542 5724 
Scott Gray 
Guest & Gray, Attorneys at Law 
P. O. Box 1896 
Forney, Texas 75126 
 
Via electronic mail 
Mr. Eli Martinez 
Office of the Public Interest Counsel 
Texas Commission on Environmental Quality 
P.O. Box 13087 
Austin, Texas 78711-3087 
Eli.Martinez@tceq.texas.gov  

 
 
 
_________________________________ 
Steven M. Fishburn 
Attorney 
Litigation Division 
Texas Commission on Environmental Quality 

 
 
 
 
 

 

mailto:Eli.Martinez@tceq.texas.gov


 
ATTACHMENT A 















 
ATTACHMENT B 
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