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SOAH DOCKET NO, 582-12-6347
TCEQ DOCKET NO. 2012-0971-AIR

APPLICATION BY EOG § BEFORE THE STATE OFFICE
§
RESOURCES FOR ATR QUALITY § OF
§
PERMIT NO. 95412 § ADMINISTRATIVE HEARINGS

OPIC’'S EXCEPTIONS TO THE PFD

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE WILKIV:

COMES NOW, the Office of Public Interest Counsel (OPIC) of the Texas Commission
on Environmental Quality (the Commission or TCEQ) and files these Exceptions to the Proposal

for Decision (PFDY} in the above-referenced matter.

I. NUISANCE

OPIC excepts to the PFD’s conclusions regarding potential nuisance conditions
generated by the proposed sand processing plant. There has been no adequate TCEQ
review of whether, in relation to silica, the proposed sand proqessing facility will comply
with TWC § 5.130 and 30 TAC § 101.4. The PFD acknowledges this, but still concludes
that none is necessary, instead resting on EOG and the ED’s interpretation of 30 TAC §
101.4, a position not supported by guidance or legislative history, The ED’s
interpretation that it need not conduct any further evaluation for potential nuisance
conditions could potentially lead to situations where the TCEQ has permitted facilities
that create nuisance conditions-which it must then remedy through possibly lengthy
and costly enforcement measures. Evaluating an application more thoroughly would

prevent such issues before they arise.




Further, the PFD dogs not discuss doubts raised by the.ED’s witness, Angela Curry and
discussed in OPIC’s Closing Argument. Because she based her determination on the
modeling provided to her by the air dispersion modeling team, she also did not have any
information on other “non-facility” silica sources, such as potential emissions from the
quarry or nearby roads.! The absence of this information calls into question her
assumption that the modeling was representative of the worst-case scenario,?

Eliminating this assumption, she stated, would potentially change the outcome of her

conclusion,s
II. OPIC’S CLOSING ARGUMENTS

OPIC has attached its closing arguments to this brief and would respectfully
request that the ALJ and Commissioners consider the arguments raised there. OPIC
asks that the ALJ and Commissioners consider the ED’s practice of excluding from
consideration all potential air pollution “sources” outside the definition of “facility” even
when rules with which a permittee must comply as well as the TCE(}'s statutory
mandate to protect human health and welfare are NOT limited to consideration of only

those emissions from a “facility”.

II1. CONCLUSION

EOG has not met its burden to show that the proposed send processing plant
would be protective of human health. The modeling did not accurately depict all

potential silica sources. Further, there has been no substantive evaluation of whether

1T, at 596-568.
2'Tr, at 594.
3Tr. at 503, 608-609.



EOG would comply with the requirement that the sand processing plant not create

nuisance conditions. Therefore OPIC must recommend that the application be denied.

Respectfully submitted,

Blas J. Coy, Jr.
Public Interest Counsel

By:
Amy Swanhdlm
Assistant Publi¢ Iterest Counsel
State Bar No. 24056400
(512)239-6363 PHONE
(512)239-6377 FAX
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all persons listed on the attached mailing list via hand delivery, facsimile transmission,
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Bryan W, 8haw, PhD,, Chairman
Carlos Rubinstein, Contmissioner
Toby Bakar, Commissioner

Zuk Covar, Executive Director

Blas J, Coy, Jr., Publfc Inferest Counsel

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
Protecting Texas by Redueing and Preventing Pollution

Bridgst Bohaé, Chief Clerk

June 28, 2013

Texas Commission on Environmental Quality

Office of the Chief Clerk (MC-105)

P.O. Bex 13087
Auslin, Texas 78711-35087

RE: EQG RESOURCES, INC,

SOAH DOCKET NO. 582-12-6347
TCEQ DOCKET NO, 2012-0971~-AIR

Dear Ms. Bohag:

Enclosed for filing is the Office of Public Interest Counsel’s Closing Argument in the

above-entitled matter.

Sincerely,

olm, Attorney
ublic Interest Counsel

ce: Mailing List

Enclosure

Skt

TCEQ Publie Interest Counsel, MC 103 « O, Box 13087 + Austin, Texas 787113087 + 512-239-6363 » Fax 512-239-6377

Augtin Headgquarters: g12-230-1000 + toaqtexas.gov + How i3 our customer service? teeq,texasgov/sustomersuvey

printed on reaycled paper

_———



http:toeq.texas.gov

SOAH DOCKEY NO. 582-12-6347
TCEQ DOCKET NO. 2012-0971-AIR

APPLICATION BY EOG § BEFORE THE STATE OFFICE
§
RESOURCES FOR AIR QUALITY § OF
§
PERMIT NO. 95412 § ADMINISTRATIVE HEARINGS
OPIC’S CLOSING ARGUMENT

L. INTRODUCTION

A, Summary of Argument

For an air quality permit to be granted, the application must include

“information which demonstrates that emissions from the facility...will comply with all
rules and regulations of the commission and with the intent of the Texas Clean Air Act
(TCAA), including protectidn of the health and property of the public.! “Facility” is
defined as “a discrete or identifiable structure, device, item, equibment, or enclosure
that constitutes or contains a stationary source, including appurtenances other than
emission control equipment. A mine, quarry, well test, or road is not considered to be a
facility.”

TCEQ fules also generally prohibit any person from discharging, “from any
source,” air cbntaminants that “are or may tend to be injurious to or to adversely affect
human health or welfare, animal life, vegetation, or properfy, or as to interfere Wi'th the

normal use and enjoyment of animal life, vegetation or property.”s “Source” is defined

- as “apoint of origin-of aircontaminants; whether-privately-or publicly-owned-or - - - -

operated” and “air contaminants” are “particulate matter, radioactive material, dust,

130 TAC§ 116 111{a) (2) (A)X().
*TEXAS HEALTH AND SAFETY CODE (TXHSC) § 382.003(6).
.330TACE§ 10L.4.
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fumes, gas, mist, smoke, vapor, or odor, including'any combination of thoge items, :
produced by processes othér than natura].”*?. |

In regards to silica, & carcinogen and air contaminant regulated through the
TCEQ'’s Effects Scrééﬁing Levell (BS1) program, the appliCati;an and associated modeling
used by the "I‘C'EIQ‘ to e'valﬁeife the pi'bposed sand_processing plant only took into aceount
potential air pollution sources from the “facility”, as opposed to emigsions from all
sources potentially created by EOG’s sand processing plant. The exclusion of potential
air pollution sources prohibﬁ:ed "TCEQ staff from fully _ev_aluating all factors necessary
fora ’I“ie_f ITI ESL review, faﬂs to meet several TCEQ regulations, _and_ultimgtely paints
an inaceurate picture of potential air enﬁssions from the proposed sand processing
plant, |

Furtherinqre, the Prptestants have presented ovidence showing that if all
potential silica sources had been included in the modeling, emissions of certain air
pollutants would exceed acceptable levels and potentially harxp the public, Asthe
applicant bears the burdén of proof in this bearing, OPIC must recomiggnd denial of the

application,

B. Deécrip-tioh of I’I“OIPOS'(";(I'C;)ORG County Sand Pit P¥oject

| EOG RéS(ZI)ieres,. Ine. (EOG or Applicant) has a.ppl"ied to the TCEQ for 'jé New Soutee
Review (NSR) Authorization under Texas Clean Alr Act (TCAA), TixAY HEAI:I‘.H"& SAFETY CODE
(T%1SC) §382. 0518,

This Pesmit, if issited, Wwould aithorize BOG to constriiet an ndustrial sand provedgsing ™

plant, including material loading operations, screens, conveyance systems, a dryer, stockpiles,

and truck loading operations, The facilities would operate 8,760 hours per year--except for the

+ TXHSC § 382.003(12) and (2).




dryer baghouse and associated dryer, the dry plant iransfer dust collector baghouse and
associated dry feed bins, dry screens and eonveyors, the surge bin dust collector and the product
silo dust eollectors, and associated procuct load facilities, which would each be limited to a !
maximum operating schedule not to exceed 7,884 hours per year in any rolling 12-month
period. The throughput of the plant would be limited to & maximum of 500 tons per hour (iph) i
and 4,380,000 tons per year (tpy) at the vibrating scalping sereen, 300 tph and 2,628,000 tpy at
the wash screen, and 158 tph and, 1,i82,600 tpy at the dryer. The plant is proposed to be located
at 14596 N ¥M 373 Saint Jo, Cooke County,

Contaminants that would be aﬁthorized under this permit include organic compoundé

(VOCs), nitrogen oxides (NOx}, sulfur dicxide (SQ2), carbon moenoxide (CO), and particulate

matter (PM), including PM with diameters of 10 micrometers or less (PMuw) and 2.5

micrometers or less (PMayg).

C; Procedural History

The permit application for Air Quality Permit Number 95412 (Application) was received
on March 25, 2011, and declared adminigtratively complete on April 7, 2011, The Notice of
Receipt and Intent to Obtain an Air Quality Per.mit (NORI or first public notice) for this permit
application was published on April 15, 2011, in the Muenster Enterprise, and on May 27, 2011,
in the Saint Jo Tribune. The Notice of Application and Preliminary Decision foran Alr Quality
Permit (NAPD or second public notice) and Notice of Hearing for this permit application was
published on June 8, 2012, in the Gainesville Daily Register, Muenster Enterprise, and Saint Jo

Tribune, A public meeting was held on August 23, 2011, in Muenster, Cooke County, 'The notiee -

~ of public meeting was mailed to the interested parties on the Chief Clerk's mafling list on July

18, 2011, and an amended notice of pubiic meeting was mailed to interested parties on the Chief
Clerk’s mailing list on August 10, 2011. A second public meeting was held on J uly 11, 2012, in

Gainesville, Cooke County, The notice of second public meeting was mailed to the interested



parties on the Chief Clerk's mailing list on July 3, 2012, The public comment period ended at the

close of the second public mesting on July 11, 2012, _

EOG requested a direct referral of the matter to SOAH, and the preliminary
hearing was convened on July 12, 2012, Notice of the preliminary hearing was sent out
with the notice of second public meeting. The hearing on the merits was held in Austin,
Texas, on. April 17-19, 2013, co'nth'méd?n GaiileSYiHB, Texas, on April 22-23, 2013, and

concluded on April 25, 2013, in Austin, Texas,
II. ARGUMENT

OPIC’# Closing Argum_enf focuses on sevaraill discfete issues ’.chat raise public
interest concerns. As OPIC ai‘gﬂmellt Involves public interest éﬁhcerns not necessarily
exclusive to oﬁe rule or statutory citation, referencas to 'tépic; headings irichuded in the
outline iéstie_d in ALJS’ Ordet No. 11 (Agreed Outlifie) have been provided in footnote

throughout the argument for ALJs’ and other partics’ reference,

A. TCEQ’s ESL Program -

The TCEQ is chargedﬂi‘l:h adininistéring the Texas Clean Air Act (TCAA), the
purpose of which is to “safeguard the gtate’s air resources from pollution by controlling
or abating air pollution and emissions of air contaiminants, consistent with the

protection of puiblic health, genetal welfare, and physical i)'roperwg includin gthe

esthetic enjoyment of air resources by the pullic and thé foairitenance of adéqudte ~~ -

visibility,”s

S THSC 382.002
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To determine whether a specific source will comply with the TCAA, TCEQ
requires an applicant to submit air dispersion modeling showing potential emissions
from the project. The modeling must accurately show what pollutants would be emitted
by the proposed project.6 TCEQ permit reviewers evaluate the alr dispersion modeling
and then compare it to applicable state and federal standards to determine whether the
requiested activity may be permitted, prop‘oséd emission controls are adequate, and
whether additional emissions controls may be necessary,

The EPA has established national standards for certain air pollutants, or National
Ambient Air Quality Standards (NAAQS).7 If the applicant’s modéiing shows that the
proposed project would emit these criteria pollutanté in amounts less thaﬁ the NAAQS,
—then TCEQ-may approve the permit application, For those pollutants that the EPA has
not set: specific emissions factors or limits, through the NAAQS or other federal
standard, TCEQ must still evaluate their potential impact. TCEQ regiﬂates many
potentially harmful aix coritaminants through Effects Séreening Levels (BSLs).8

_If the proposed project would emit an amount legs than the established ESL,
TCEQ does not expect any adverse impacts,. However, if an appliéant proposes to emit
levels that would exceed an established FSL level, this does not necessarily mean
adverse impacts would occur. Instead the TCEQ ‘must conduct further evaluation.?

Applicant has proposed to emit silicé, a substance clagsified as a known human
~ carcinogen by the National Institute of Occipétional Safetf,’_r'aiid Health (NIOSH) and

30 TAC 101.3,

740 CFR § 50,2, 30 TAC 101,21,

8 See Applicant’s Exhibit (App. Ex.) 37, “TCEQ Guidelines to Develop Toxieity Factors” prepared by
Toxicology Division, Chief Engineer’s Office, RG-442, October 2012 {(RG-442).

TED ex. 37 at 17 (737).
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19 App, Bx, 37 ot 19-20,
1d ‘

regulated through TCEQ’s ESL program, Silica ESL levels, measured in PM4

(particulate matter measuring 4 microns or less), have been set at: ;
+  short-term expostire: 14 pg/m3(micrograms per cubic meter)
+ long-term exposure; 0.27 ug/m3,

Short term and long term exposure is evaluated by examining the maximum off-

propérty ground-level concen‘tmtioné (GLCumax) predicted by an-applicant’s modeling.
When determining whether an applic"ant’s ﬁlodeling would exceed these ESL levels, the
short-term ESL level (based upon acute exposure health and welfare data) is compared
to the applicﬁh’c’s modeled 1-hour GLCuax, The ]ong—ferm ESL level (based on chronic

exposure data) is compared to the applicant’s worst-case annual GLCwmax 0 If this

amount exceeds the ESL, an applicant must also provide the maximum ground-level
concentration at & nonindustrial receptor (GLCu).%

Comparing these levels, EOG’s air dispersion modeling ghowed that the proposed

project would exceed both the crystalline silica ESL levels for short-term and long-term i

expostre, ' EQOG’s short-term GLCyax exceeded the short-term ESL by 1.17 times. The
GLCxi also exceeded the short-term ESL 1,07 times. BOG's long-term or annual GL.Cyax

oxceeded the long-term ESL level 163 times,13 “Per TCEQ guidance, the ED conducted a

more in-depth, or Tier [Tl reviéw of EOG’s predicted level of siiica emigsions, Despite
the predicted long-term exposure level at almost twice the long-term ESL, the ED

concluded that no adverse health effects would be expected.

o ED o, 37 at 12 (740); ED ex. 16 (213).
“id
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The ED followed its procecure when conducting the Tier III ESL evaluation for
silica. However, ED staff conducting-the review did not have enough information about
all possible silica sources 1o effectively complete the Tier 11T review. Protestants have
identified several potential silica sources not included in EOG's modeling, and not
evaluated by the ED. Inclusion of these sources may have led the ED to reach a different

conclusion,

B. EOG’s Modeling

The EI)’s conclusions were based on the projected levels of silica emissions
predicted by BEOG's modeling, EOG contends the modeling submitted was sufficient.
Protestants argue, among other issues, that EOG's modeling did not include all potential
sources of PM,, At this time, OPIC chooses not to specifically discuss modeling, beyond
noting that EOG has only included emissions sources it believed were within the
statutory definition of “facility,”s Instead OPIC focuées its argument on whethet the

exclugion of non-facility silica sources was proper.

C. All Potential Sources should be Considered for a Complete Tier I11
ESL Evaluation16

During the hearing, significant time was spent reviewing what potential sources

of silica were or were not included in the applicant’s modeling. Protestants argue that

every ‘source’ should have been accounted for, while EOG argues that only those

Lo e S i T U S NS, — AR 2}

sourees arlsing from the “faclh’cy” need be included in the modeling, The TCAA defmes

“facility” as “a discrete or identifiable siructure, device, tem, equipment, or enclosure

13 Tr at 72, 121-128, 326329, 331-332, 336-337, 399-400,
Agreed Qutline ILF,
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that constitutes or contains a stationary source, including appurtenances other than
emission control equipment, A mine, quarry, well test, or road is not considered to be a
facility."17 TCEQ rules state that in order to be granted an air permit, the application
must ipc_]ude “information which dem onstrates that emissions from the facility.,.will

comply with all rules and regulations of the commission and with the intent of the Texas

Clean Alr Act (TCAA), including protection of the health and property of the public,18

“Source” is defined as “a point of origin of air contaminants, whether privately or
publicly owned or op_érated.” “Air contaminants” are “particﬁlaté matter, i'adipactive
material, dust, fumes, gas, mist, smoke, vapor, or odor, including any combination of
those iteﬁls, producedjby processes other than natural,”® The definition of “source” has
none of the exclusions (_:on_strainigg the deﬁnition of “facility.”

An apﬁligaﬁoﬁ _that' only includes “sources” from a.“fa_cil‘izty” may be sufficient to
satisfy 30 TAC § ,1;16'.'111 and other rules specificallﬁ limited by the deﬁnitidn of “facility.”
Howgve]':."'sevéral TCAA requirements and TCEQ protocol do not limit TCEQ’S review to
only emissions and air contamlnant sources from 2 “facility.”

First, T(LQ is réquired by TEXAS WATER CODE (TWC) § 5.130 to consider the
cl;imulatlve risks from au:,pollutants on. the public., TCEQ's ESL guidance discusses
curnulative risk to include consideration of aggregate exposui*e,- ar, pot;enft"ial'éxposure 1o
one chernical, such as silica, from mﬁl'tiple Sotrces 20 2 o

TEXAS HEALTE AND SAFRTY CODE (TXHSC) § 382.003(6).
18 a0 TAC § 11611123 (2)(A)({),

" TXHSC § 382.003(12) and (2),

20 RUIG-442 at 6.

* Agreed Outline Section L.D.3.h,
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Second, TCEQ’s nuisance rule is not limited to"‘facility” sources.22 EOG must
show that it will not create nuisance conditions by showing compliance with 30 TAC §
101.4, prohibiting any person from discharging, “from any source,” air contaminants
that “are or may tend to be injurious to or to adversely affect humén health or welfare,
animal life, vegetation, or property, or as to interfere with the normal use and
enjoyment of animal life, vegétation or property.”ss In short, TCEQ ‘rules prohibit any
person24 from harming human health and welfare and creating a nuisance, The
modeling provided to ED witness Angela Curry, the toxicologist who performed the Tier
I1I ESL review for crystalline silica, only included potential silica emissions from
“sources.”? And she did not look at any sources of silica outside of those provided by
EOG's modeling,26 She also stated that she made no specific evaluation of whether silica
would or would not create a nuisance.”

Therefore there hag been no adequate TCEQ review of whether, inrelaticn to
silica, the proposed sand processing facility will comply with TWC § 5.130 and 30 TAC §
101.4.

Further, TCEQ's ESL guidance also states that the modeling data used to evaluate
potential effects of non-criteria pollutants like silica should be based on the worst-case
scenario,28 29 Worst-case scenario would include all sources, not just sources fitting into

the definition of “facility.” 30 But the data used by the ED to evaluate whether gilica

2 Agreed Outline 1.D.3.d, 111, H.

M apgrgon® |s defined as “an indwuiual cmporation orgamzatmn, goverhment or gcvem_rnental subdlwsmn or
agency, business trust, partnership, assoclatlon, or any other legal entity.” 'TXHSC § 382.003(10%.
T, at 582, Ins. 2-3, 336-337.
% Tr, ut 596-598,
1y, at 610-614,
% RD ex. 33 (496).
» Agresd Cutline ILE 1,
%Iy, at 579-584,
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would pose a health risk to the public came from the Applicant’s modeling, which did
not include all potential sources of silica.®? However, when evaluating potential harm to
the public, all gilica sources ave a concern.s

'BSL guidance also states that a Tier IIT review includes evaluating whether
existing levels of the same constituent wonld, along with the propds.ed emissions, result
in a condition of air pollution 2 According to this guidance, the toxicology division shall
evaluate whether statewide modeling.or ambient monitoring indicates.the pfesence of
significant concentrations of a constituent from existing sources, If significant
concentraﬁonﬁ, ave present, the additional emissions from the new project may result in
a condition of air pollution.ss

In_;aiation to silica, this was not adequately evaluated by the TCEQ. Justin
Chetry of the TCEQ's air disp ersion modeling team, states that when looking at off-site
gilica concentrations included in the modeliﬁg, no information on background silica
levels was considered. Oniy on-site sources from the *‘facillity’{ were considgzred.sé

Angela Curry based her determination on the modeling proﬁ'ded to her by the air
dispersion modeling team. Therefore shef. also dici not have any information on other
“non-facility” silica sources, such as potential emissions from the quarry or nearby
roads.3 Without this, shé did not have enotgh information to make an informed
decision on whether silica 'leveis from all area sburces would create adverse health

effects. The absence of this information further calls into question her assumption that

U7, at 582, [ns. 23, _ o
Ty, at 72, 121-128, 326:329, 331-332, 336-337, 399-400,
* Tr, at 583, In 8,

44 Ex, ED-33 (498).

85 Id,

86 T'r, at 522525,

87'l'r, at 506-568.
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the modeling was representative of the worst-case scenarlo.8® Eliminating this
assumption, she stated, would potentially change the outcome of her conclusion.ss

The ED followed cm‘reht procedure when conducting the Tier I1I ESL evaluation
for silica, Howev.er, ED staff conducting the review did not have enough information
about all possible silica sources to effectively complete the Tier 111 review as ingtructed
by TCEQ guidance. Further, TWC § 5,130 and 30 TAC § 101.4 compliance is not limited to
“facility” sources only. Protestants have identified several potential silica sources not
included in EOG’s modeling, and not evaluated by the ED. Inclusion of these sources

may have led the ED to reach a different conclusion.

IV, OTHER ISSUES4e

A, Paving In-plant Roads

The draft permit does not require EOG to pave roads on the property, instead
requiring that all in-plant roads, traffic areas, and active work areas be cleaned or
gprayed with water upon detection of visible particulate matter.4t However EOG witness
Lisa Hoover stated that applying best maﬁagement practices to the road would require
paving it. And, éc.cord‘ing to AP-42, paving is the best means of controlling atr
pollution.s2 She also stated that EOG’s intention is to pave .all in-plant roads.43

Shotld the ALJs decide to grant EOG's application for a sand processing plant,

OPIC recommends amending Specml Condition No. 19 of the Draft PelmlL to include

88 Tr, at 594,

30 T, at 593, 6a8-609,

10 Agreed Ouitline IV.

' mx, BD-21 at 246 (Special Condition No, 19),
2T, at 976.

®1d
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language requiring EOG to pave all in-plant roads and language hai'monizing this

requirement wjth existing language in the draft permit, :

"V, ASSESMENT OF TRANSCRIPT COSTS44

: OPIC iakes no posmon on th1s lssue and defels to those paL Lles who have
1£cu1red tlanscupt cosis Commlssmn 1ules speclflmlly p1 owde ihaL [t]he commission
will not assess Lepomng or iranscrlptlon wsls to sta LuLory partles who are or ecluded by
law from ﬂppcallllg any ruhng, demsmn 01 othor aa of the commlssmn » 30 TAC §
80, 23(d)(2) This rule is dlrectly apphcable to OPIC OPI C's enabhng statute states that
“|t]he counsel shall.,.be a party to all proceedmgs before the conimission...” and © [a]
ruling, demsmn, or other act of ihe commission may not be appealed by the counsel.”
Tex, Water Code §§ 5.273, 5.275. Therefore, pursuant to 30 TAC § 8o. 23(d)(2), the

Comunigsion cannot A8LRAS any reportmg or 'l:ranscrlptlon_ costs to OPIC.

V. .CONthJSION-,. o

EOG has not met its burden to show that the proposed send processlng plant

Would be pro’cectwe of human health The modelmg did not. accurately deplct all

potennal qllma soulces. I‘hslefore OPIC must reoommend that the apphcatlon be

denied,

Respectftﬂly subm 1tted

Blas J, Coy, Jr,
Public Interest Counsel

* Agreed Outline V.
12
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Arny bwal‘lhol

Assistant Publi# Interest Counsel
State Bax No, 24056400
(512)239-6363 PHONE
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I hereby certify that on June 28, 2013 the original and correct copies of the Office
of the Public Interest Coumnsel's Closing Argument were filed with the State Office of
Administrative Hearings, the Chief Clerk of the TCEQ, and a copy was served to all
persons listed on the attached mailing list via hand delivery, facsimile transmission,

Inter-Agency Mail or by deposit in the U.S. M’ul
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