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January 6, 2014

The Honorable William G. Newchurch
The Honorable Hunter Burkhalter

State Office of Administrative Hearings
300 W. 15" Street, Suite 502

Austin, Texas 78701

Facsimile 512-322-2061

Re:

SOAH Docket No. 582-13-3040; TCEQ Docket No. 2013-0174-WR; Petition for
the Appointment of a Watermaster in the Brazos River Basin Filed by the Brazos
River Coalition; Proposal for Decision

Dear Judges Newchurch and Burkhalter:

In receipt of the Proposal for Decision (PFD) signed December 17, 2013 in the above
referenced proceeding, the Brazos River Authority (BRA) maintains its neutrality with respect to
your recommendations regarding the ultimate issue of watermaster appointment, and does not intend
to file exceptions to the PFD with the Texas Commission on Environmental Quality.! However,
upon review of the PFD and reference to the hearing record, BRA wishes to bring to your attention
two specific matters on which BRA requests consideration of corrections to the PFD, as follows:

1.

Within the discussion of evidence presented on the referred issue of threat to senior
water rights, the PFD describes certain testimony presented by Dr. Robert Brandes
regarding reservoir impoundments during the various priority calls, and characterizes Dr.
Brandes’ conclusion as being that “all of the reservoirs retained inflows that probably
should have been passed through to comply with the priority calls.” (PFD p. 33).
Although other portions of this PFD paragraph directly and correctly recite aspects of Dr.
Brandes’ testimony on this issue, the PFD’s description of his conclusion implies that
BRA illegally impounded water during the calls in violation of TCEQ’s curtailment
orders. In fact, Dr. Brandes’ prefiled testimony that is relied upon includes a direct
question and answer in which he states that the impoundments he analyzed do not
necessarily mean that these (BRA) reservoir water rights were being operated in violation
of TCEQ call orders. (See Dow Ex. 200 (Brandes prefiled) at 39:1-7). BRA respectfully
submits that, for clarity and full context. the discussion of this portion of Dr. Brandes®
testimony should recognize that retention of such flows “did not necessarily violate
TCEQ curtailment orders” (and in many cases was authorized by TCEQ’s orders).

'BRA does, however, reserve the right to file a timely reply to exceptions or briefs that other parties may
file regarding the PFD.
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2.

In the proposed TCEQ Order attached to the PFD, Finding of Fact No. 29 regarding
Dow’s fourth (2013) priority call states, in relevant part, that “the TCEQ suspended all
water rights in the Basin below Possum Kingdom Lake (including municipal and power
generation rights) junior to February 19, 1942.” This fact statement is based on the
prefiled testimony of the Executive Director’s expert witness, Dr. Kathy Alexander. (See
PFD p. 30, n. 97 (citing ED Ex. Alexander-1 at 13)). Reference to Dr. Alexander’s
prefiled testimony, however, reflects her statement that the July 2013 suspension order
included “specific junior water rights that authorized municipal and power generation
use.” (ED Ex. Alexander-1 at 13:7-9) (emphasis added). That is, not all junior
municipal and power generation rights were suspended during that fourth priority call.
BRA respectfully suggests that, for accuracy and clarity, Dr. Alexander’s qualifying
reference to “specific” municipal and power generation rights be added to the
parenthetical reference in proposed Finding of Fact No. 29.

BRA appreciates your consideration of these two proposed corrections to the PFD. A copy of
this letter has been e-filed with the TCEQ, and a copy served on each of the parties on the attached
service list.

Sincerely,

&L%thmogt

Douglas G. Caroom
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CERTIFICATE OF SERVICE

I hereby certify, by my signature below, that a true and correct copy of the foregoing letter
was forwarded via e-mail or facsimile on January 6, 2014 to the parties on the attached Service List.

Susan M. Maxwell
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SERVICE LIST

PETITION FOR THE APPOINTMENT OF A WATERMASTER
IN THE BRAZOS RIVER BASIN FILED BY THE BRAZOS RIVER COALITION
SOAH DOCKET NO. 582-13-3040
TCEQ DOCKET NO. 2013-0174-WR

FOR THE CHIEF CLERK:

(V14 E-FILING)

Bridget Bohac

Office of the Chief Clerk, MC 105

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, TX 78711-3087

512-239-3300

512-239-3311 (fax)

ADMINISTRATIVE LAW JUDGE:

(served via facsimile)

William G. Newchurch

State Office of Administrative Hearings
300 W. 15" St., Suite 502

Austin, TX 78701

512-475-4993

512-322-2061 (fax)

ADMINISTRATIVE LAW JUDGE:

(served via facsimile)

Hunter Burkhalter

State Office of Administrative Hearings
300 W. 15" St., Suite 502

Austin, TX 78701

512-475-4993

512-322-2061 (fax)

EXECUTIVE DIRECTOR:

Robin Smith

Texas Commission on Environmental Quality
l=nvironmental Law Division, MG 173

P.O. Box 13087

Austin, TX 78711-3087

512-239-6257

512-239-0626 (fax)
robin.smith@tceq.texas.gov

OFFICE OF PUBLIC INTEREST COUNSEL:

Eli Martinez

Texas Commissionon Environmental Quality
Public Interest Counsel, MG-103

P.O. Box 13087

Austin, TX 78711-3087

512-239-6363

512-239-6377 (fax)
eli.martinez@tceq.texas.gov

GULF COAST WATER AUTHORITY:
Molly Cagle

Paulina Williams

Baker Botts L.L.P.

98 San Jacinto Blvd., Suite 1500
Austin, TX 78701

512-322-2532

512-322-2501 (fax)
molly.cagle@bakerbotts.com
paulina.williams@bakerbotts.com

THE DOW CHEMICAL COMPANY:
Fred B. Werkenthin, Jr.

Booth, Ahrens & Werkenthin, PC
515 Congress Ave., Suite 1515
Austin, TX 78701-3503
512-472-3263

512-473-2609 (fax)

fow@baw.com

NRG TEXAS POWER LLC:

Joe Freeland

Mathews & Freeland LLP
Westpark I, Suite 260

8140 North Mopac Expressway
Austin, TX 78759-8884
512-404-7800

512-703-2785 (fax)
jfreeland@mandf.com
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R.E. JANES GRAVEL CO.:
Scott R. Shoemaker

The Terrill Firm, PC

810 West 10th St.

Austin, TX 78701-2005
512-474-9100
512-474-9888 (fax)
sshoemaker@terrill-law.com

MADELON LEONARD TRUST HI
MARTHA LEONARD TRUST 111
MIRANDA LEONARD TRUST 111
MARY LEONARD CHILDRENS TRUST

JPMORGAN CHASE BANK, N.A., AS TRUSTEE:

W. Thomas Buckle

Scanlan, Buckle & Young, P.C.
602 West | 1th St.

Austin, TX 78701-2099
512-478-4651

512-478-7750 (fax)
tbuckle@sbylaw.com

Crry orF HOUSTON:

Edmond McCarthy

Jackson, Sjoberg, McCarthy & Townsend
711 West 7th St.

Austin, TX 78701-2711

512-472-7600

512-225-5565 (fax)
emccarthy@jacksonsjoberg.com

LUMINANT GENERATION COMPANY, LLC:
Elizabeth A. Townsend
Jackson, Sjoberg, McCarthy
& Townsend, L.L.P.
711 West 7th Street
Austin, TX 78701-2785
512-472-7600
512-225-5565 (fax)
btownsend@)jacksonsjoberg.com

Thomas Oney

Luminant Generation Company, LLC
1601 Bryan St., Suite 22-130B
Dallas, TX 75201

214-875-9086

214-875-8660 (fax)
tom.oney(@luminant.com

CITY OF BELTON

CITY OF KILLEEN

CITY OF HARKER HEIGHTS
BELL COUNTY WCID NoO. |
CITY OF COPPERAS COVE:
David Tuckfield

12400 W. Highway 71, Suite 350-150
Austin, TX 78738-6517
512-576-2481
512-366-9949 (fax)
david@@allawgp.com

Dan Kacir

1821 Everton Dr.
Temple, TX 76504-7101
254-493-1307
254-773-2173 (fax)
dkatty2000@yahoo.com

George Sidney Kacir
1821 Everton Dr.
Temple, TX 76504-7101
254-773-2171
254-773-2173 (fax)
kacirlaw@sbcglobal.net

WILLIAM & GLADYS GAVRANOVIC, JR.
BRADLEY B. WARE:

Gwendolyn Hill Webb

Webb & Webb

211 East 7th St., Suite 712

Austin, TX 78701

512-472-9990

512-472-3183 (fax)

g.hill. webb@webbwebblaw.com

KACIR WIIIEELER, LLC:
David Wheeler

401 North 9th St.
Temple, TX 76501
512-924-0312
254-773-2173 (fax)

uk{@dlair.net
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CITY OF STAMFORD

NORTH CENTRAL TEXAS MUNICIPAL WATER
AUTHORITY

WEST CENTRAL TEXAS MUNICIPAL WATER
DISTRICT

CITY OF LUBBOCK

WIITE RIVER MUNICIPAL WATER DISTRICT

CITY OF ABILENE:

Jason Hill

Lloyd Gosselink Rochelle & Townsend, PC

816 Congress Ave., Suite 1900

Austin, TX 78701-2478

512-322-5800

512-472-0532 (fax)

jhill@lglawfirm.com

OTHER PETITIONERS:

1.J. Talbott; Frank L. Mauro, J.D.;

Arledge & Shanahan, LP; City of Cleburne;
Richard D. Lundberg; Lundberg Farms;
Margie Kraemer; Kraemer Farms; Hugh Davis;
Chester E. Dixon

BRAZOSPORT WATER AUTHORITY:
Jason M. Cordoba

Mauro & Cardoba, PLLC

208 Parking Way

Lake Jackson, TX 77566
979-297-2854

979-299-6440 (fax)
jason(@maurolaw.com

Service by and through:

Molly Cagle

Paulina Williams

Baker Botts L.L.P.

98 San Jacinto Blvd., Suite 1500
Austin, TX 78701

512-322-2532

512-322-2501 (fax)
molly.cagle(@bakerbotts.com
paulina.williams@bakerbotts.com

Fred B. Werkenthin, Jr.

Booth, Ahrens & Werkenthin, PC
515 Congress Ave., Suite 1515
Austin, TX 78701-3503
512-472-3263

512-473-2609 (fax)

fow(@baw.com

Joe Freeland

Mathews & Freeland, LLP
327 Congress Ave., Suite 300
Austin, TX 78701
512-404-7800

512-703-2785 (fax)
ifreeland@mandf.com




