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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

January 6, 2014

Bridget Bohac, Chief Clerk

Texas Commission on Environmental Quality
Office of the Chief Clerk (MC-105)

P.O. Box 13087 :

Austin, Texas 78711-3087

RE: PETITION FOR BRAZOS RIVER WATERMASTER
SOAH DOCKET NO. 582-13-3040
TCEQ DOCKET NO. 2013-0174-WR

Dear Ms, Bohac:

Enclosed for filing is the Office of Public Interest Counsel’s Exceptions to the Proposal
for Decision and Order in the above-entitled matter,

M
Eli Martinez, Attorney
Assistant Public Interest Couns

Sincerely,

ce: Mailing List
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SOAH DOCKET NO. 582-13-3040
TCEQ DOCKET NO, 2013-0174-WR

BEFORE THE STATE

PETITION FOR THE §
APPOINTMENT OF A §
WATERMASTER IN § OFFICE OF
THE BRAZOS RIVER §
BASIN FILED BY THE § ADMINISTRATIVE
BRAZOS RIVER §
COALITION § HEARINGS

THE OFFICE OF PUBLIC INTEREST COUNSEL’S EXCEPTIONS TO THE
ADMINISTRATIVE LAW JUDGES* PROPOSAL FOR DECISION AND ORDER

The Office of Public Interest Counsel (OPIC)} of the Texas Commission on
Environmental Quality (Commission or TCEQ) does not find etror in the Proposal for
Decision (PFD) and Order recommended by the Administrative Law Judges (ALJs) in the
above styled matter. The PFD issued by ALJs William Newchurch and Hunter
Burkhalter on December 17, 2013 correctly concludes that (1) the Commission has
jurisdiction over the matter despite the withdrawal of some petitioners, (2) senior water
rights in the basin are threatened, and (3) a watermaster with jurisdiction over the entire
basin is needed and should be appointed pursuant to Texas Water Code §11.451.

OPIC agrees that the PFD utilized the proper definition and standard to determine
whether water rights are threatened in the basin—specifically, that senior water rights are
threatened when a set of circumstances exists creating the possibility that senior Wat-er
rights holders may be unable to fully exercise their rights. The petitioners demonstrated
by a preponderance of the evidence that in times of water shortage, the rights of senior

water rights holders in the basin are threatened by the situation of less available water



2.

than appropriated water rights, and that there are instances of disregard of the prior
appropriation doctrine by junior water rights holders.
OPIC also agrees that a need for a watermaster was demonstrated at trial due to the

increased efficiency and active management that a watermaster would bring to the Basin

due to increased available information and enforcement efficacy. Furthermore, a

watermaster would have the ability to anticipate and prevent shortages rather than
reactively manage violations.

Finally, OPIC agrees that a watermaster should be appointed for the entire Basin
because water rights are threatened throughout the Basin, hydrological connectivity exists
throughout the Basin, and reduced jurisdiction would create distortions in the priority
system.

OPIC therefore concurs with the PFD and does not except to its analysis or findings.

Respectfully submitted,

Blas J. Coy, Jr.
Public Interest Counsel

By ‘
EH %rtinez t J

Assistant Public Interest Counsel
State Bar No. 24056591
(512)239,6363 PHONE
(512)239.6377 Fax



CERTIFICATE OF SERVICE

I hereby certify that on January 6, 2014, seven true and correct copies of the
Office of the Public Interest Counsel’s Exceptions to the Proposal for Decision (PFD)
and Order were filed with the Chief Clerk of the TCEQ and a copy was served to all
persons listed on the attached mailing list via hand delivery, facsimile transmission, Inter-

Agency Mail or by deposit in the U.,S. Mail. , _
é;L Malélglez é )




MAILING LIST
PETITION FOR BRAZOS RIVER WATERMASTER
SOAH DOCKET NO. 582-13-3040
TCEQ DOCKET NO. 2013-0174-WR

The Honorable William G. Newchurch Jason M, Cordoba

Administrative Law Judge Mauro & Cordoba, PLLC

State Office of Administrative Hearings 208 Parking Way

P.0O, Box 13025 Lake Jackson, TX 77566

Austin, Texas 78711-3025 jason@maurolaw.com

Tel: 512/475-4993 Fax: 512/322-2061 Representing: Brazosport Water
Authority

Molly Cagle

Paulina Williams Doug G, Caroom

Baker Botts, LLP Susan M, Maxwell

1500 San Jacinto Center Bickerstaff Heath Delgado Acosta, LLP

98 San Jacinto Blvd. : 3711 S. Mopac Expressway

Austin, TX 78701 Building One, Suite 300

molly.cagle@bakerbotts.com Austin, TX 78746

paulina.williams@bakerbotts.com decaroom@bickerstaff.com

Representing: Gulf Coast Water smaxwell@bickerstaff.com

Authority Representing: Brazos River Authority

Fred B. Werkenthin, Jr. Elizabeth A. Townsend

Booth, Ahrens & Werkenthin, PC Jackson, Sjoberg, McCarthy &

515 Congress Ave., Suite 1515 Townsend, LLP

Austin, TX 78701-3503 711 W. 7th St.

thbw@baw.com Austin, TX 78701

Representing: the Dow Chentical btownsend@jacksonsjoberg.com

Company Representing: Luminant Generating
Company

Joe Freeland

Mathews & Freeland, LLP Gwendolyn Hill Webb

327 Congress Ave., Suite 300 Webb & Webb

Austin, TX 78701 211 K, 7th St., Suite 712

jfreeland@mandf.com P.0O. Box 1329

Representing: NRG Texas Power LLC Austin, TX 78767
o .h webb@webbwebblaw.com

Scott R, Shoemaker Representing: Bradley B. Ware

The Terrill Firm, PC

810 W. 1oth St. Jason Hill

Austin, TX 78701 Lloyd Gosselink Rochelle & Townsend

sshoemaker@terrill-law.com 816 Congress Ave,, Suite 1900

Representing: R.E. Janes Gavel Co. Austin, TX 78701-2478
jhill@lglawfirm.com

Representing: Upper Brazos Coalition
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David Tuckfield

The AL Law Group, PLLC

12400 Highway 71 W,, Suite 350-150
Austin, TX 78738

david@allawgp.com

Representing: City of Copperas Cove,
Bell County WCID No. 1, City of Harker
Heights, City of Killeen, Ctty of Belton

Edmond McCarthy

Jackson, Sjoberg, McCarthy &
Townsend, LLP

711 W, 7th St.

Austin, TX 78701
emccarthy@jacksonsjoberg.com
Representing: City of Houston

W. Thomas Buckle

Scanlan, Buckle & Young, PC
602 W, 11th St.

Austin, TX 78701-2099
tbuckle@sbylaw.com

Representing: Madelon Leonard Trust 11T, -

Martha Leonard Trust III, Miranda Leonard
Trust 111, Mary Leonard Childrens Trust, JP
Morgan Chase Bank, N.A., As Trustee

George Sidney Kacir
1821 Everton Dr.
Temple, TX 76504
kacirlaw@sbeglobal.net

Dan Kacir

1821 Everton Dr.
Temple, TX 76504
dkatty2oo0@yahoo.com

David Wheeler

401N, oth St,

Temple, TX 76501

uk@dlair.net

Representing: Kacir Wheeler, LLC

Aldredge & Shanahan, L.P.
1345 S. FM 908
Rockdale, TX 76567-4476

City of Cleburne
PO Box 677
Cleburne, TX 76033

Richard D. Lundberg
Lundberg Farms

PO Box 329

Clifton, TX 76634

Margie Kraemer
Kraemer Farms
296 CR 100
Rogers, TX 76569

Hugh Davis
2025 Charboneau Dr,
Waco, TX 76710-2651

Chester E. Dixon
24 W. Rivercrest Dr,
Houston, TX 77042

1J Talbot
104 Catalpa St.
Lake Jackson, TX 77566-6004

Ross Henderson, Attorney

TCEQ Environmental Law Division
MC 173

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-6257 Fax: 512/239-0606
ross.henderson@teeq.texas.gov

Docket Clerk

TCEQ Office of Chief Clerk MC 105
P.0O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-3300 Fax: 512/239-3311
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