SOAH DOCKET NO. 582-13-3040
TCEQ DOCKET NO. 2013-0174-WR

PETITION FOR THE APPOINTMENT § BEFORE THE STATE OF FICE
OF A WATERMASTER IN THE 8§
BRAZOS RIVER BASIN FILED BY THE § OF
BRAZOS RIVER COALITION 8
8§ ADMINISTRATIVE HEARINGS
§

ALIGNED PARTIES’ RESPONSE TO EXCEPTIONS TO THE PROP OSAL FOR
DECISION AND PROPOSED ORDER OF THE STATE OFFICE OF
ADMINISTRATIVE HEARINGS

Gulf Coast Water Authority, The Dow Chemical CompaNRG Power Texas
LLC and R.E. Janes Gravel Company (collectivelyligAed Parties”) respectfully urge the
Texas Commission on Environmental Quality (“TCEQT 6Commission”) to adopt
Administrative Law Judges (“ALJs”) William Newchdrcand Hunter Burkhalter's Proposed
Order with the minor clarifications noted in theigkled Parties’ Exceptions.

The Aligned Parties will briefly reply to the exdems of the other parties, as
follows:

1. The Commission Unquestionably Has Jurisdiction to Apoint a
Watermaster.

The Bell County Group (“Bell Co. Group”), Brazosrkity Farmers and Ranchers
(“‘BFFR")?', and the Leonard Trusts take issue with the Alspsst-on determination that the
Commission has subject-matter jurisdiction to appca watermaster even though some

petitioners withdrew from the petition during theucse of the hearing. Exceptions filed by

! BFFR also makes an argument that the Commissiomotanow act because the 25-signature petition is a
condition precedent to acting. As explained byAlhds, this argument is indistinguishable from thubject-matter
jurisdiction argument.



these parties are simply a rehashing of unsucdemgfuments; arguments which are wrong as a
matter of law and policy. The Aligned Parties thaghly addressed these arguments in our reply
to the motion for summary dispositfoand in our closing and reply to closing, and tHeJ#\
addressed and rejected those same arguments bttRiirruling on the motion for summary
disposition and in their Proposal for Decision (IPF: As supported by the positions set out in
the foregoing, the Commission unquestionably hadgestrmatter jurisdiction to appoint a
watermaster for the Brazos River basin.

The PFD summarizes the facts, which are not inutesp On January 7, 2013, a
petition signed by 37 water right holders in theibavas filed with the TCEQ Chief Clerk.
After the Executive Director’s staff reviewed thetiion and confirmed that each signature was
associated with a certificate of adjudication qreamitted water right in the Brazos River basin,
the Chief Clerk sent notice to each of the petéisnand to all water right holders in the basin,
that the Commission would consider the petitiothat Commission’s meeting on February 13,
2013° At the meeting, no petitioner appeared and asidze removed from the petition. The
Commission considered the petitiometeived, determined that the petition was signed by more
than 25 water right holders, and, therefore, reterto the State Office of Administrative
Hearings (“SOAH”) for a hearing on whether a wataster should be appointedSpecifically,
the Commissioners found at the critical point mdithat “the Petition filed by the Brazos River

Coalition was signed by 25 or more water rightsiecs on the Brazos Rivef.”

2 Aligned Parties’ Response to the Joint MotionSammary Disposition (September 3, 2013).
3 PFD, Proposed Finding of Fact (“FOF”) No. 1; ED. Bx
*ED Ex. A, p. 17 Memorandum from Robin Smith to Guissioners (January 23, 2013).
> Notice of Agenda Setting TCEQ Docket No. 2013-0WR (January 29, 2013) (mailed to “water right tesklin
the Brazos River Basin”).
® Interim Order Concerning the Petition for Appoiretm of a Watermaster in the Brazos River BasindFilg the
7Brazos River Coalition; TCEQ Docket No. 2013-017&R\{February 19, 2013).
Id.



As argued by the Aligned Parties and the Execulivector, and as determined
by the ALJs, under the circumstances of this dé®js the end of the inquiry with regard to the
number of petitioners. The Commissieteived a petition signed by more than 25 water right
holders in the basin. Under the Water Code, th@@ission was then obligated to call and hold
a hearing to determine whether a need exists fooiapnent of a watermast&rThe purpose of
the petition is not to give the Commission jurisaic to appoint a watermaster; the purpose of
the petition is to trigger the Commission’s statytmbligation to determine whether a
watermaster is needed (if the Commission doesriggielr that obligation on its own).

The Bell Co. Group, BFFR, and the Leonard Trustscomnstrue the statute and
argue that the Commission cannot appoint a wateéem#dsthe number of petitioners does not
exceed 24 at the time of the Commission’s finaleordegardless of whether there is a record
before the Commission confirming that a need eXatshe appointment of a watermaster. The
statute contains no such requirement. Nor doesritain a requirement that the Commission
make findings regarding the number of petitionérha time it directs or denies the appointment
of a watermastet. The Protestants want to create an unprecedesidtantive requirement
neither contemplated by the statute, nor workahdegdurally™

In its exceptions, the Bell Co. Group also miscares Commission precedent

when it asserts that the Commission’s jurisdictcam be affected after an initial petition is

8 The statute states “On receiving a petifionappointment of a watermaster . . . the commisshall call and hold

a hearingto determine if a need exists for appointment wiagermaster for the river basin or segment ofriker
basin.” Tex. Water Code § 11.452(a).

° The operative provision, Texas Water Code § 11@)5%hich sets out the determinations necessasypport the
appoint of a watermaster, does not require a détation that at least 25 water right holders inbhsin continue to
support such an appointment.

2 Would you need a hearing on support of petitionansl a periodic poll throughout the course oftiearing on
the merits? Would a Commission order appointing @ewnaster become invalid if the number of original
petitioners dropped below 25 after adoption ofdiaer but before the appointment of the watermaster

3




received:! In the Concho Watermaster Case, the Commissiefore concluding that it had
received a petition from 25 water right holderssging 8§ 11.451 antbefore issuing an Interim
Order referring the matter to SOAH, decided to atgrsat an Agenda whether domestic and
livestock (“D&L”) users could count toward the 23gmatures as a matter of statutory
construction. But, before the Agenda, a seconee-ftanding petition that contained 34
signatures from appropriative water right holdeesiiled!? obviating the need to address the
D&L question. Contrary to the Bell Co. Group’s fims, no signatures were “added” to any
petition and all of this occurred before the Consiais found that it had received a valid petition
and sent the matter to SOAH for a hearing.

The Bell Co. Group also argues that the ALJS’ prtetation of the statute would
lead to a theoretically “absurd” result — that @@mmission would have jurisdiction to appoint a
watermaster even #ll of the parties advocating a watermaster withdrew support durhmg t
course of a hearing. The problem with the Bell Gmoup’s argument is that such a result is not
even theoretically possible. If all parties adwogathe appointment of a watermaster withdraw
from the SOAH proceeding, and the Commission fédismove for the appointment, the
Executive Director will not continue to pursue thatter, and it would be dismissed for want of
prosecution. The Bell Co. Group also ignores tiet fthat parties, other than petitioners, may
participate in the hearing and advocate for theospment of watermaster. Likewise, the
Commission itself has the authofityo call and hold a hearing to determine if a neridts for

the appointment of a watermaster, independentypatition.

1 Bell Co. Group Exceptions p. 9.

2 Order Appointing a Watermaster for the Concho Ri8egment, TCEQ Docket No. 2000-0344-WR; SOAH
Docket No. 582-02-2130, TCEQ (Aug. 17, 2004) (tBeficho Final Order”) at FOF No. 1.b.

'3 Concho Final Order at FOF No. 2, 3.

“ Tex. Water Code § 11.451.



Now that a hearing has been held, the issue foEtrmmission is not the number
of petitioners, but whether there is a need foratewnaster.
After the hearing, the commissiahall make a written
determination as to whether a threat exists to the rights of
senior water rights holders in the river basin egreent of
the river basin andhall issue an order either finding that
a threat exists and directing appointment of a
watermaster or denying appointment of a watermaster.*
The ALJs’ analysis and reasoning regarding thisasse legally and factually sound and should
be adopted by the Commissioners. All the exceptraised by the Bell Co. Group, BFFR, and
the Leonard Trusts should be denied.
2. The Seniority of Water Rights is a Critical Componat of Texas Water Law.

A water right is the right to appropriate surfacatev for beneficial use. The right
to divert and use state water is a vested propigyy of the water right holdéf. “As between
appropriators, the first in time is the first imt.”*” This is the prior appropriation doctriffe.
This central tenet of Texas surface water law @sfihow water is to be allocated in times of
shortage (considering other criteria such as newt v@aste) and is at the heart of Texas'

permitting process’ its water planning and the daily as well as long-term planning dedisi

made by both planning groups and individual waights holders in the Brazos River baSin.

15 Tex. Water Code §11.452(c) (emphasis added).

6 See Texas Water Rights Comm’Wright 464 S.W.2d 642, 647 (Tex. 1971).

" Tex. Water Code § 11.027.

18 UBC asserts that the PFD is flawed because thes A¢lied on “doctrine” and not “law,” despite tlespress
statutory language — a misguided notion.

¥ Tr. p. 657:3-7 (AlexanderSeeTex. Water Code §§ 11.131(a), 11.134(b)(2)(3) (pewnit requires that there be
unappropriated water and no impairment to existiager rights).

2 GCWA-200 at 18:19-20 (Furnans).

2L Just recently a Travis County district court agglthis statutory language — the prior appropniatoctrine — to
invalidate 30 Texas Administrative Code Chapter S@ispension or Adjustment of Water Rights Duringught or
Emergency, which impermissibly diverged from thetdoe’s plain terms. Order on Cross Motions famn®nary
Judgment,Texas Farm Bureau, et. al. v. TCEQNo. D-1-GN-12-003937 (53rd Dist. Ct., Travis CoynJune 6,
2013).



The priority date of water rights (the senioritigus is a key element of the rights that the statute
targets for the protection a watermaster can peovid

A watermaster is a legislatively-provided tool fonanaging water rights
consistent with prior appropriation doctrine, beciaf use and other tenets of Texas water law
that can be secured by a showing of “threat” toisewater rights and the “need” for a
watermaster. As held by the Commission in a Fialer? and as expressly reiterated by the
Commission in a related context in 2082threat” to the rights of senior water rights heilsl as
used in Chapter 11, Subchapter |, of the Water Qoeansa set of circumstances creating the
possibility that senior water rights holders mayup@ble to fully exercise their rights. A threat
is not confined to situations in which other peamleggroups convey an actual intent to harm such
rights. Further, “the context of Chapter 11, Swpthr |, of the Water Code does not demand
that, before the rights of senior rights holders tireatened, senior water rights holders must
make calls for water on junior water rights holdarsl then junior water rights holders must
either fail or refuse to comply with the calfé.”

The Commission’s statutory interpretation of “thfeacorporates consideration
of a number of reasonable factors and was overwihglynmet by the evidence in this caSe.
This standard is not “minimd® and does not create a “rebuttable presumptionthigat as
asserted by Protestarifsiather, it involves a meaningful evaluation cotesis with the common
usage of ‘threat’ — meaning conditions indicatingpending harm (not harm that has occurred).

For example, a single cloud might not ‘threatenhrd the cloud is not big enough or dark

22 Cconcho Final Order, Conclusion of Law (COL) No546.

% ED-Hooper-7 at 4 (Review under Tex. Water Codel1§326(g); Exhibit ED-Alexander-1 at 6: 14-23
(Alexander).

4 Concho Final Order, COL No. 6.

> PED at 20-22.

% Bell Co. Group Exceptions p. 10.

2" UBC Exceptions p. 5.



enough, but a big, dark cloud, preceded by dayseafry rain, most certainly ‘threatens’ r&fn.
After allowing for full development of the recoradé legal argument, the ALJs ruled it is
“reasonable and appropriate to interpret the tehmeat’ consistently with the existing precedent
from the Concho River casé”

Having identified the legal standard, the ALJs esa&dd extensive factual and
expert evidence showing both the risk of harm toiagewater rights and examples of actual
harm that inform the multiple factors set out ire t€oncho Final Ordéf. They found
overwhelming evidence that “threat” existed in thsse. Even if they had decided upon a
different legal standard, one that required achazm (or repeated actual harm) as asserted by
the Protestants under various frameworks, the Abdsd that “by almost any measure,” the
evidence shows “threat” because, while actual hamot the statutory standard, there is “ample
proof that actual harm has been suffered, andowitinue to be suffered, by a number of senior
water rights.®!

3. The ALJs Adopted the Appropriate Legal Standard for “Threat” to Senior
Water Rights.

The Protestants assert certain exceptions to th&erpretation of “threat” as
adopted by the ALJs, beginning with hyperbolicatijnimizing the standard. In one example,
BFFR twists the ALJs’ words and construe the PFBugesting the ALJs literally found this
an “easy case® The ALJs said no such thing. On the contrarg, Al.Js merely rejected the

Protestants “high hurdle” arguments, stating thapointing a watermaster was never intended

2 geeAligned Parties’ Closing Brief p. 5.

2 PED p. 20.

% PFD p. 28-41. No expert disputed the existenca thireat to senior water rights in the Brazos Rhasin; Mr.
Hibbs only disputed the existence of “threat” ir fhortion of the Basin above Possum Kingdom Rese(tie
“Upper Basin”). Possum Kingdom Reservoir and alvdstream tributaries and reaches are referrectiteirnas
the “Lower Basin.”

3L PFD p. 39.

%2 BFFR Exceptions p. 5 (citing PFD p. 15).



to be anespeciallydifficult, or disfavored, thing to do*® Instead, the ALJs decided to follow
the Commission’s existing, reasonable standamther than diverting to aespecially high
standard unsupported by principles of statutorgrpretation and virtually impossible to meet
without the data available only to a watermaster.

In another example, Upper Brazos Coalition (“UB@fgs to color the statutory
language by asserting that because Texas Water £btlel56 delegates to the Commisdioa
ability to issue protective orders during Texas Water Goii#.452 proceedings, this equates to
a signal that § 11.452 requires a high hurdle &dappointment of a watermaster. Under some
facts, extraordinary relief might be needed while many-months-long hearing process plays
out; thatdiscretionarypower - not a mandate whatsoever — does not iapjghing about the
statutory standard for appointment based on theyfdf a petition by water right holders.

Some Protestants move on to suggest that follo@immgmission precedent would
be unfair because the ALJs denied the Aligned &ailotion for Summary Disposition seeking
to establish this legal standard solely as a maitestablished precedent prior to the filing of
testimony. No Protestant filed their own motion $ammary disposition on the legal standard at
any point. The ALJs ruled that the Commissionscedent would not “control” this proceeding
solely as a matter of precedembt that the standard would be disregarded, wivghld have
been an arbitrary act. The ALJs provided the opportunity for the Prodess to present their
arguments about the appropriate legal standardseiriull factual context of the Brazos River
basin. After full briefing, the Protestants wemngly unsuccessful in presenting an alternative

standard that would comport with appropriate stayuinterpretation and justify a departure

3 PFD p. 15 (emphasis added).

% PFD p. 22.

% «[A]n agency must explain its reasoning when dépgrfrom prior norms.” Oncor Elec. Del. Co., v. PUG06
S.W.3d 253, 267 (Tex. App. — Austin 2013, no pgdifing Flores v. Employees Ret. Sys. of Té&.S.W.3d 532,
544-45 (Tex. App. — Austin 2002, pet. denied).



from precedent, notwithstanding any factual diffees between the Brazos River basin and the
Concho River basin.

The Bell Co. Group takes one final position inatceptions related to defining
threat that warrants a response. It suggestsibatoncho Final Order requires that each of the
listed considerations in the Concho Final Ordeptesent and proven to a certainty to establish a
“threat.”®® The ALJs rightly reject this argument. Read @mtext, and as determined by the
ALJs, the Concho Final Order says that, in timesvater shortage, senior water rights are
threatenediy each ofthe factors specified and those individual riskhharm are collectively
considered in determining whether there issat “of circumstancesreating the possibility that
senior water rights holders may be unable to fakercise their right§” — that is, a statutory
“threat” to senior water rights. This is the lagli@and plain construction of the Concho Final
Order.

4. The Evidence Regarding Threat to Senior Water Right is Sound and
Substantial.

The Protestants criticize the Aligned Parties’ mruped experts’ multiple
analyses made using available tools and data, asickelf-reported water use reports, WAM
modeling, and even helicopter surveillarite.But ironically, their suggested standards for
allowing these expert analyses to have any probdtirce would rely on a level of data that only
a watermaster would be able to gatfleThe ALJs properly evaluated the probative fortthe
admitted evidence.

The Executive Director suggests deleting certaifr§;Qpecifically FOFs 39, 40,

44, 45, 47, 48, and 49. All of those FOF are sugpoby the evidentiary record and should be

% Bell Co. Group Exceptions p. 11-12.

37 Concho Final Order, FOF No. 4.

% Bell Co. Group Exceptions p. 13-17.

39 SeeAligned Parties’ Response to Closing Arguments-p1Jor further discussion.
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retained. By way of example, FOF 39 states: #ecent years, a number of junior water right
holders in the Basin have made out-of-priority ds¥@ns or impoundments in violation of the
prior appropriation doctrine.” This finding iBrst supported by the Executive Director's
implementation of multiple priority calls in the &os River basin, which each operated from
the conclusion by the TCEQ that stopping out-obity diversions and impoundmefitsvould
generate water for the caller. Relying on thentgacalls alone, FOFs 39, 45 (first clause), 47,
48 and 49 should be retained without modificatiéiurther, there is evidence of specific out-of-
turn diversions and impoundmentdaring multiple call period§® In addition, looking beyond
the priority calls’ implementation periods and tees, there is credible evidence provided by
qualified experts based on demonstrated needs &erwy downstream senior water right
holders and upstream junior diversions during thmséds of neetf?

By these exceptions, the Executive Director seenfedus only on the evidence
associated with periods and places outside of theriy calls and takes issue with that
additional evidence. The Executive Director thaplies that only priority call periods and only
water rights located in the geographic areas whpawgity calls were implemented are relevant
to the evaluation of threat to senior water rigfitsBut prior appropriation is a statutory
requiremerit’ relevantat all timesand is built into the express termseserywater right — even

very senior rights like Gulf Coast Water Authorgy1926 water right state:

“°The July 2, 2013 Suspension Order expressly répedrhat out-of-turn impoundments were affecting ability
of downstream seniors to take all of their wated aequired junior impoundments to submit pass thhoplans
showing how such out-of-turn impoundments wouldibeided. GCWA Ex. 104.

*1 SeePFD p. 33- 34 (Dr. Brandes identified impoundmeamid junior, self-reported usage during calls); $(Br.
Furnans identified junior diversions during a 2@H8); Tr. p. 408:23-25; 409:1-2 (Maddux) (no wapassed from
Leonard Trusts’ reservoir during call period).

“2SeePFD p. 33-36; Aligned Parties Closing Brief p.11-12-15.

*3 The Executive Director points out that its witnésstified that “a junior water right taking wateut-of-priority
would not be enforced as a violation if there wasenior call.” Executive Director's Exceptionsdp.

* Tex. Water Code § 11.027.
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This certificate of adjudication is issued subject to senior
and superior water rightsin the Brazos River Basin. ®

As explained by TCEQ in guidance, this means thaioy water right holders
should “look downstream” to other water right hakléo determine if senior water right holders
need the divertable wat&t. The guidance goes on, saying, “Your goal is temeine how much
water is needed, in terms of flow rate, to makeewatvailable to all downstream users who are
ahead of you in line for the available water. iglhighly unlikely that you will have easy access
to all of the information you need to calculatestfiow rate.)*’ While no party faults upstream
junior diverters for the practical reality that yheannot, under present circumstances, know
when water is truly available under their watehtjghere is a difference between enforcement
discretion — that there should not be enforcemdranaa junior water right hold has insufficient
information — versus the notion that prior apprapon simply disappears because of this
insufficient information'®

Thus, the Commission has held that priority calle aot required to show
threat?® though they are certainly sound evidence of aathi@ senior water rights, and directed
staff generally to follow that holdint]. The flip side of that, apparently misunderstoguite
Executive Director, is that the lack of calls, &@HQ’s failure to respond to a call, in a particular
area is not definitive proof that a threat doeseast. Thus, based on TCEQ'’s implementation

of multiple priority calls, the analyses performadd testified to by Dr. Brandes and Dr.

%5 GCWA-102 at 43ee also, e.gGCWA-102 at 8, 12, 16, 19, DOW 101 at 5; Gavran®8¢ LT-002 at 2; UBC
Exhibit 2 at 4, 6, 8, 10, 12, 14, 16.

*® GCWA-202 at 11.

*" GCWA-202 at 11-12.

8 GCWA-200 at 20-6:15; GCWA-200 at 25:8-16; ExhibidDW 200 at16:11-20; p.17:19; 31:10-15.

%9 Concho Final Order, COL No. 6.

0 ED-Hooper-7 at 4 (Review under Tex. Water Codel1§326(g); Exhibit ED-Alexander-1 at 6: 14-23
(Alexander). Priority calls are a sufficient buttmecessary condition to establish threat.
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Furnans, and other facts in the record, all reaslgraedited by the ALJs, the referenced FOFs
should be retained.

Lastly, waste was appropriately evaluated by theJdAlin reaching their
conclusions. UBC asserts that the ALJS' analysiggests “diversions should yield to
downstream senior or superior needs even if doing/astes State watet”” However, this is
belied by the ALJS’ express recognition that a watester’s tools help “address the timing of
diversions thereby reducing the likelihood of wdste Further, the ALJs found that
“[w]atermasters can deal with shortages in a moi@noed and individualized basis than Regular
Staff is able to do with a priority call order, thby maximizing the use of watand avoiding

"3 These conclusions are

waste while better enforcing the prior appropriation tiow.
supported by evidence regarding the data a watéemhas available, such as Declarations of
Intent to Divert, and the dedicated focus a watsteraprovides! The proposed order

appropriately reflects facts and legal conclusi@muarding the threat to senior water rights in the

entire Brazos River basin.

5. The ALJs Properly Found a Need for a Watermaster inthe Brazos River
Basin.

The ALJs determined that the need for a watermasteuld be examined further
beyond the existence of a threat to senior waggtsi To that end, the ALJs thoroughly
evaluated the evidence relevant to a variety aidateds for “need,” including their articulated
“desirability” standard, which is a reasonable wiaty interpretatioi” Notwithstanding this

articulated test, the ALJs also expressly found tttee evidence overwhelmingly establishes

1 UBC Exceptions p. 10.

*2PED p. 46; ALJs’ Proposed Order, FOF No. 64.
3 ALJs’ Proposed Order FOF No. 69.

> See e.gPFD p. 28.

®PFD p. 44.
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that the benefits of appointing a watermaster wiitweigh its costs>® which also satisfies the
Executive Director’s proposed “totality of the airastances” test.

The Protestants complain that a “want” is not aeth®’ and have previously
asserted that the standard should be whether theese of a watermaster would have changed
the outcome of the threat™”among other things. The ALJs found that becafises dedicated
nature and resources, the watermaster would detedt stop violations sooner, increase
transparency and communication, and actively maneager resources in a way that is not
possible under the present programall things that would have an effect on whatgeys in a
shortage. A concise summary of the benefits ofatemnaster, as testified to by the Executive
Director’'s witness, is attached hereto. In shibré¢, proposed order appropriately reflects facts
and legal conclusions regarding the need for awester in the Brazos River basin and the
Protestants’ exceptions should be denied.

6. The ALJs Correctly Concluded that the Watermaster ®iould Have
Jurisdiction Over the Entire Basin.

Based on the evidence admitted in the hearing,Alh#s determined that the
entire Brazos River basin should be placed withm jurisdiction of a watermaster because (1)
senior water rights are threatened throughout th&nb(including in the Upper Basin); (2)
dividing the basin at Possum Kingdom would be ini@dple to the Brazos River Authority
(“BRA”); and (3) reducing the watermaster’s juristiibn would substantially reduce the
watermaster’s effectiveness. The ALJs’ determamais fully supported by the record evidence.
The exceptions filed by the Executive Director asuime of the Protestants do not provide

sufficient justification to overturn the ALJS’ deteination.

* PFD p. 56.

> UBC Exceptions p. 4; BFFR p. 10.
*8 UBC Closing Argument p. 9.
*PFD p. 56-57.
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In this regard, the Executive Director recommeridg FOFs 84 through 89 be
deleted. The Aligned Parties respectfully disagrébe Executive Director contests the ALJS’
finding that the Upper Basin is an integral partheg entire basin “because the Lower Basin can
be managed by a watermaster whether or not the rUppsin is included® The Executive
Director’s position misconstrues the appropriagalestandard—whether the area is an “integral
part” of the threatened river systé&ot whether part of the basin “can be managedhauit
that are@” The evidence in this record demonstrates thaintegral parts of the system include
the entire basin upstream from the threatened sewaber rights (including BRA’s Possum
Kingdom right and senior rights in the Upper Basin)

The Executive Director also argues that the UpaiiBcan be excluded from the
watermaster’s jurisdiction because the Rio Gramk @oncho watermaster jurisdictional areas
only partially cover their basirfé. However, those situations are distinguishablenfthis case.
Although a portion of the river basin is excludedni the Concho Watermaster’s jurisdiction,
the excluded portion is downstream of (and theeefmt integral with respect to) the threatened
water rights in the Concho River basin. In thasesathe Commission determined that the
upstream areas were “an integral part of the ov@ahcho system and should not be deleted
from the watermaster's geographical and jurisdiwiloboundaries® The lower basin was
excluded as a non-integral part of the system Isecdiversions by downstream water rights do
not reduce flows to upstream water rights. The Brande Watermaster’s jurisdictional area

also does not support limiting the geographic safgbe watermaster program in this case. The

9 ED’s Exceptions p. 6 (Exception to FOF 84).

¢ Concho Final Order, FOF 13.

2 The Executive Director’s test provides no meanihdfasis for determining how to separate, for ratpy
purposes, a hydrologically integrates river systedvhat level of degradation in management wouéEkecutive
Director allow? What differentiates a “little” that from an actionable threat?

83 ED’s Exceptions p. 6 (Exception to FOF 84).

% Concho Final Order, FOF 13.
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Rio Grande Watermaster is a situation inappositeeanatter before the TCEQ because the Rio
Grande River is subject to two interstate compantsan international treaty. A large portion of
the Rio Grande River is not even subject to ther@ppropriation doctrine.

The Executive Director disputes that dividing the®s River Basin at Possum
Kingdom would be inequitable to BRA, which owns theater right authorizing the
impoundment. Surprisingly, the Executive Direaliesputes the unquestionable hydrologic fact
that Possum Kingdom is entirely dependent on widders from the Upper Basin. The Aligned
Parties showed that, if the Upper Basin were exaduidom the jurisdiction of the watermaster,
impoundments in Possum Kingdom would be reducedsgnuch as 100,000 acre-fé&tThe
Executive Director's exceptions to FOF 86 and®8# not acknowledge the evidence proving
the negative impacts that excluding the Upper B&sim the watermaster’s jurisdiction could
have on Possum Kingdom Reservoir.

The Executive Director criticizes the results of Brandes’ models and excepts
to FOF 45 regarding threats in the Upper Basinweieer, the Executive Director has failed to
state any clear reasoning for rejecting the modeid, has demonstrated a misunderstanding of
the cutoff model that may explain his misinterptieta of its resultS’ Likewise, UBC takes
exception that the cutoff model is “absurd” and justifiable evidence of Upper Basin impacts
on the Lower Basin in FOF 78,but does not provide any counterevidence to suppeir

opinion. These parties ignore the fact that DarBles thoroughly explained how the procedure

® Exhibit AP-7.

 ED’s Exceptions p. 6-7.

" ED’s Closing Argument p. 15 (The Executive Direcstated that the cutoff model shows “would hapmethe
reliabilities of the respective water rights if thiper Basin were to use strict natural priorityl ahen the Lower
Basin use the prior appropriation system.”).

%8 SeeExhibit AP-4.
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he used avoided the problems that the Executivecir surmised to exist in Dr. Brandes’
analyses and explained why the cutoff model ismorapriate tool for the issues he addre$8ed.

Finally, the Executive Director contests the ALJsiding that appointing a
watermaster for the entire basin would be moreiefiit than only appointing a watermaster for
the Lower Basin. The only argument offered by Ex@cutive Director is that there are other
water programs that do not include the entire basliis argument is unpersuasive for the
reasons stated previously. The Concho River Watsten has jurisdiction over all portions of
the basin upstream of the threatened senior waghtsr Extending jurisdiction downstream
from the threatened water rights would not imprdlie efficiency or effectiveness of the
watermaster program. The Rio Grande Watermasi@n isntirely unique situation, that cannot
stand as precedent for any other watermaster prograhe state. Additionally, the Executive
Director’'s own witness, Dr. Alexander, testified tasa plethora of benefits that a watermaster
program has over TCEQ enforcemé&htmany of which will make a full-basin program more
efficient.

One of the benefits of a watermaster program i$ tha watermaster has a
continuous management role over the water rightisinvihe watermaster area; however, priority
enforcement by the TCEQ in a non-watermaster are®t exercised until a call or complaint
has been evaluated and a call order or other dieebias been formally issued. If the Upper
Basin is ultimately in a non-watermaster areacharacteristics of being “flashy” and having
water rights predominately based on storage wilamthat most of the water may already be
stored in a junior priority reservoir by the timieet Executive Director responds to a senior

priority call. Once the water is permissibly stbrm a reservoir, it is not subject to being

%9 Tr. 815:7 — 819:1 (Brandes).
0 Exhibit AP-4 (Attachment A); Tr. p. 668-674 (Alexder).
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required to be released to a downstream senior wigte: holder’* Conversely, a watermaster

(with jurisdiction over the Upper Basin) would bele@to evaluate daily conditions and require a
junior reservoir owner to pass water to downstresenior water rights in accordance with

priority and without waste.

UBC’s exceptions on the issue of geographic scope laased on its
mischaracterization of the ALJs’ analysis. UBC stases the PFD by claiming that the “ALJs
conclude that these two calls [the D&L calls in theper Basin] — futile as they were — prove
that a watermaster is needed in the Upper Badfnghd that failing to split the basin will
somehow lead to “waste.” The problem with UBC’septions is that the ALJs do not conclude
that the two D&L calls alone prove that a waterraa& needed in the Upper Badin.

In their PFD, the ALJs cite to copious evidencevted by both BRA and the
Aligned Parties supporting full-basin jurisdictiangcluding: 1) testimony from BRA’s witness,
Mr. Brunett, that any watermaster program shouldecdhe entire basin to “protect BRA’s
Possum Kingdom water righf*to have “administrative efficiency” and to keep BRA from
“paying a substantial amount of money for the wagster program without receiving the
benefits of the program for its Possum Kingdom tstj° 2) expert witness testimony from Dr.
Brandes “that the entire Basin should be governea Watermaster®’ 3) a map provided by Dr.

Brandes showing that other watermaster progranf@ias have “precipitation totals simil&t”

" Tr. 534:16-18 (“Once stored, it's the impounddght to use it as they see fit within the four censof their
permit.”) (Hibbs).

2UBC Exceptions p. 7.

3 UBC cites pages 40 and 41 of the PFD as suppbitsf@onclusion. These pages, which addressstheei of
threat and not geographic scope, contain no menfitine two futile D&L calls. The ALJs’ analysi$ geographic
scope is on pages 66 through 68 of the PFD. Tralysis does not reference or rely on the D&L calls

" PFD at 61.

"> PFD at 62.

°|d.

""PFD at 63.

®1d.
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to the Upper Basin, 4) the results from Dr. Brandatoff model that “clearly demonstrate’ that
the entire Basin should be included within the wagester's jurisdiction”’ 5) Dr. Brandes’
analysis of “the relative priorities of water righin the Basin,” which demonstrated that “the
watermaster’s effectiveness at protecting senightsi would be significantly limited® 6) the
testimony of Janes Gravel, which is located in th@per Basin, that “the jurisdiction of the
watermaster should include the Upper Ba8inand 7) expert witness testimony from Dr.
Furnans that “the entire Basin should be placedeutite jurisdiction of a watermastéf.” The
ALJs determined that all of this evidence, not jiln&t two Upper Basin futile calls, proved that
the appropriate geographic scope for the watermpsdgram should be the entire Brazos basin.

Moreover, priority calls, deemed futile or not, atél senior calls that arise from
the threat to senior water rights during times loérsage. UBC attempts to diminish the two
Upper Basin priority calls as insignificant becaoéheir futility, but ignores the inherent nature
of calls being made as evidence in support of gedrfor a watermaster program in that area.
Whether a particular call is futile is determinet a case-by-case ba&tsand as of a particular
moment in time. That those calls were determireethd futile at the time does not mean all
future calls will forever be futile; these callsdatb the probative evidence on threat to senior
water rights in the Upper Basin.

UBC also attempts to diminish the evidence provitgdlanes Gravel. Janes
Gravel, located in the Upper Basin, provided extengestimony and evidence that the
geographic scope of the watermaster program shodbide the Upper Basin. UBC’s

exceptions rely on facts taken grossly out of cantd=or example, UBC claims Janes Gravel

" PFD at 64.

801q.

8. PFD at 65.

81q.

8 Janes 100 at Janes 5 77:18-79:14 (Ramos Deposgitimony).
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was able to fully exercise its water right in 20&ahd that Janes Gravel “has always been able to
divert all the water it needed to support its gmiee.® However, UBC omits the important fact
that while Janes Gravel has been able to stay énatipn with its current water supply, it was
not because it could divert its full water righto the contrary, Janes Gravel has routinely been
forced to recycle water it manages to divert to fillkest extent possible in order to continue
operations since it could not divert its full watéght®® Further, Janes Gravel's water use
reports clearly establish that it rarely, if eveas been able to divert its full water right.

UBC'’s claim that Janes has never complained abatgmuse activity or made a
priority call is irrelevant and misleading. Prigyricalls and complaints are not prerequisites to
finding threat or need. Janes Gravel has chalkkng®C member the City of Lubbock’s water
use by opposing its attempts to further appropmedeer in the Brazos River basin. That case
currently remains in district court litigatid¥i.

The ALJs were presented with an abundance of teahrand testimonial
evidence supporting a full-basin watermaster pnogasmd correctly determined that the Upper
Basin should be included in the watermaster’s glicison.

7. Conclusion

For these forgoing reasons, the Aligned Partiegafully urge the Commission

to adopt the ALJs’ Proposed Order with the minariGtations noted in the Aligned Parties’

Exceptions.

8 UBC Exceptions p. 8.

8 Janes 100 at 9:13-17 (Janes Prefiled Testimony).

8 Janes 100 at Janes 2 (Janes Gravel's Water UsetRep

87 Ccause No. D-1-GN-13-000150-CR;E. Janes Gravel Company v. Texas Commission winoBmental Quality

et al in the 348 Judicial District Court of Travis County, Texagnds 100 at 12:10 - 13:2 (Janes Prefiled
Testimony).
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10.

11.

12.

13

14.

15.

16.

17.

SUMMARY OF BENEFITS
OF A WATERMASTER

(Compared to no watermaster)

. Real time data on diversions, not otherwise available to TCEQ staff, and real time

directives to junior water rights (Depo. at 23; ED-Alexander-1 p. 16 at 1. 13 and 22-25)

Actual diversion data, not otherwise available to TCEQ staff (Depo. Exhibit 5 at p. 10;
ED-Alexander-1 p.16 at 1. 13)

Measured diversions (Depo. Exhibit 5 at p. 10)

More frequent field investigations (Depo. at 24; ED-Alexander-1 p. 16 at 1. 4)
Dedicated full time TCEQ employees

More people on the River (Depo. at 24)

Potentially better estimation of domestic & livestock withdrawals (ED-Alexander-1 p. 16
atl. 15-16)

More active role in day-to-day management of water rights (ED-Alexander-1 p. 16 at 1.
20-21)

Anticipate a shortage before it reaches a crisis point (Depo. at 59)
More information about smaller reservoirs (ED-Alexander-1 p. 16 at 1. 16-17)

More efficiently address timing of diversions thereby reducing the likelihood of waste
(ED-Alexander-1 p. 16 at 1. 18-20)

More responsive and quicker to respond to changing stream flow conditions (ED-
Alexander-1 p. 16 at 1. 25-26)

. Ability to cut off control works (Depo. Exhibit 5 at p. 3)

Enforce non-interference with released water purchased from storage
More aware of drought conditions as they develop (Depo. at 114)
Wouldn’t wait for a priority call to act (Depo. at 128-129)

Potentially reduce workload to TCEQ water and OCE staff so they are free to return to

normal duties
AP-4



